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A.  Yes.  Josephson  is  describing  the  plunger  as  an 
alternate  method  of  putting  on  his  follow-up  pressure,  as 
he  calls  it,  in  place  of  the  small  high-pressure  pump  which 
was  used,  and  that  would  call  for  an  entire  modification  of 
the  structure. 

Q.  Is  that  modification  disclosed  or  described  in  this 
patent?  A.     No,  sir. 

Q.  Will  you  turn  to  the  patent  to  Voightlander,  No. 
1,726,373.  Defendants'  Exhibit  EE-22?  This  is  an  ap- 
paratus for  extracting  moisture  in  a  laundry;  that  is  your 
understanding? 

A.     Moisture  from  laundered  articles;  yes,  sir. 

Q.  Yes.  Have  you  any  experience  with  that  type  of 
apparatus  ? 

A.  No.  I  never  worked  in  a  laundry.  If  it  will  help 
the  record  and  help  you,  Mr.  Lyon,  I  will  state  that  I 
have  never  operated  or  never  seen  any  machines  just  like 
those  disclosed  in  these  patents  which  we  have  or  may 
discuss. 

Mr.  L.  S.  Lyon :  The  more  important  thing  is  whether 
that  helps  the  court.     I  am  not  particularly — 

The  Court :  Tt  will  save  asking  those  same  questions  as 
to  each  patent,  is  all.  [1510] 

Mr.  L.  S.  Lyon:     T  did  not  hear  your  Honor. 
The  Court :     It  will  save  asking  those  same  questions  as 
to  each  patent. 

Mr.  L.  S.  Lyon:     Yes. 

Q.  By  the  Court :  You  mean  in  these  patents  de- 
scribed in  this  book —  A.     Yes,  your  Honor. 

O.  — you  have  never  seen  any  machine  operating  as 
indicated?  A.     Yes. 
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Q.  By  Mr.  L.  S.  Lyon:  Are  you  prepared  to  tell  us 
what,  if  any,  changes  would  have  to  be  made  in  the 
apparatus  shown  in  this  Voightlander  patent  if  you  wanted 
to  take  a  machine  that  was  built  in  accordance  with  that 
patent  to  remove  moisture  from  laundered  articles  and 
use  it  to  manufacture  solid  blocks  of  CO2? 

A.  I  don't  see  that  much  of  any  change  would  need  to 
be  made.  Possibly  an  inlet  nozzle  on  the  entrance  from 
pipe  46.  If  we  used  that  as  an  inlet,  we  might  close  off 
the  drain  pipe  43,  but  I  don't  think  it  would  be  necessary. 
Valves  are  shown  for  control  of  the  outlet  of  gas  and 
for  regulation  thereby  of  pressure  within  the  chamber, 

Q.  Now  let  us  take  those  up  one  at  a  time.  You 
would  have  to  add  a  new  inlet  for  the  liquid  CO2  above 
the  plunger,  would  you  not? 

A.     You  are  referring  to  the  plunger  18? 

Q.     No;  I  am  referring  to  the  lower  plunger.    [1511] 

A.  41.  If  we  used  the  vacuum  45  as  an  inlet,  it 
would  be  above  plunger  41  when — 

Q.  If  this  machine  was  hooked  up  to  handle  laundered 
articles,  you  would  have  to  then  start  in  and  change  the 
vacuum  system  in  order  to  use  the  vacuum  line  for  flowing 
CO2  into  the  machine,  wouldn't  you? 

A.  You  would  not  use  the  vacuum  line;  you  would  not 
inject  CO2  under  vacuum  conditions  there. 

Q.     What  I  am  trying  to  get  at  is  this,  Doctor, — 

A.  I  was  suggesting  we  use  the  upper  pipe,  and  I 
don't  see  as  it  makes  much  difl^erence. 

Q.     Which  upper — 

A.  We  use  the  upper  pipe  as  the  inlet  and  the  lower 
one  as  a  withdrawal  means. 
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Q.  And  you  flow  your  liquid  CO2  on  top  of  the  plate 
IS;  is  that  what  you  have  in  mind? 

A.  No.  18  would  be  raised  up  above  the  inlet  there 
of  pipe  46,  which  it  can  do. 

Q.  Wouldn't  you  have  to  change  these  platens  and 
make  solid  platens  if  you  were  going  to  use  this  apparatus 
to  make  blocks  of  CO2? 

A.  The  platens  are  described  as  having  20  holes.  I 
don't  see  that  tliey  would  make  much  of  any  difference 
one  way  or  the  other. 

Q.     Well,  do  you  know  whether  they  would  or  not? 

A.     They  would  probably  clog  up  with  snow.    [1512] 

Q.  What  about  the  ability  of  this  device  to  withstand 
pressures  up  to  a  thousand  pounds?  The  system  that 
they  have  on  here  for  maintaining  a  closure  in  this  device, 
you  would  change  that,  would  you  not? 

A.  Yes;  that  is  probably  not  designed  to  withstand 
any  pressures,  but  that  is  just  a  question  of  size  and  pro- 
portions. 

Q.  What  pressures  do  you  think  this  device  would 
withstand  and  hold  that  had  been  built  under  this  patent 
for  removing  moisture  from  laundry? 

A.  Well  they  show  a  pretty  large  operating  cylinder 
there,  15.  with  piston  16.  We  might  assume  that  this 
tub  was  two  feet  in  diameter  and  that  that  cylinder  15 
was  14  or  15  inches  in  diameter.  There  is  maybe  a 
couple  of  hundred  square  inches  of  piston  area  with  30 
pounds  per  scjuare  inch  steam  pressure,  which  would  be  a 
low  steam  y)re8sure,  somewhere  around  60,000  pounds. 

O.  That  is  the  pressure  you  would  apply  to  the  clothes, 
isn't  it?  A.     No;  I  don't  think  so. 
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Q.  What  would  be  the  pressure?  Are  you  speaking 
of  the  pressure  applied  to  the  clothes? 

A.  No;  I  am  speaking  of  the  size  of  parts  that  may  be 
disclosed  here. 

Q.  What  I  am  asking  for,  Professor,  if  you  can  give 
it,  is  what  you  think  the  internal  pressure  on  the  casing 
of  this  [1513]  device  would  be  when  it  was  operated  for 
removing  moisture  from  laundry;  it  would  be  relatively 
low,  wouldn't  it,  if  any? 

A.  It  would  be  very  low.  We  are  not  dealing  now 
with  a  fluid;  we  are  dealing  with  clothes  and  squeezing 
them  between  those  platens.  There  would  not  be  much 
of  any  pressure  on  it. 

Q.  And  a  device  of  this  kind,  built  for  removing 
moisture  from  laundry,  would  not  be  built  to  withstand 
gas  pressures  of,  say,  a  thousand  pounds;  you  agree  to 
that,  do  you  not?  A.     Yes;  I  think  that  is  true. 

Mr.  L.  S.  Lyon :  That  completes  our  cross  examina- 
tion, your  Honor. 

The  Court:     Very  well. 

Mr.  Foster:  I  have  a  few  questions  on  redirect,  your 
Honor. 

Redirect   Examination 

Q.  By  Mr.  Foster:  Will  you  direct  your  attention  to 
the  Cartier  patent,  Professor  Clapp,  which  is  tab  No.  1 
of  the  book  of  prior  patents?  You  have  testified  on 
cross  examination  in  response  to  Mr.  Lyon's  questions  that 
you  had  not  seen  the  devices  illustrated  in  the  drawings 
of  the  prior  patents,  including  this  patent  to  Cartier.  Did 
you  mean  by  that  statement  that  you  had  not  seen  devices 
that  were  exactly  like  the  drawings,  or  that  you  had  not 
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seen  devices  that  resembled  in  any  way  the  devices  illus- 
trated in  the  |  1514]  drawings?     Would  you  explain  what 
you  meant? 

A.  No;  I  have  seen  numerous  devices  that  are  of  the 
types  shown  in  the  drawings.  In  fact,  when  I  was  a 
young  man,  17  years  old,  we  made  a  brick  press  with  the 
two  plungers,  different  operating  means,  but  the  same 
idea  of  pressing  the  brick  between  the  plungers  and  eject- 
ing it  with  one  of  the  plungers  after  the  pressing  opera- 
tion. 

Q.  Do  I  understand  that  when  you  say  you  had  not 
seen  the  devices  illustrated  in  these  patents  you  did  not 
mean  that  you  had  not  seen  apparatus  which  included  the 
essential  actual  elements  of  the  devices  of  the  patents? 

A.     No:  I  did  not  mean  that. 

O.  Also  during  your  cross  examination,  in  response 
to  a  question  from  Mr.  Lyon,  you  stated  that  it  would  be 
ridiculous  for  one  to  take  a  cotton  press  from  a  cotton 
pressing  plant  and  move  it  into  a  carbon  dioxide  plant  and 
attempt  to  use  it  for  making  carbon  dioxide  blocks. 
What  do  you  mean  by  that  statement? 

A.  Well.  I  believe  that  we  were  talking  about  pressing 
clay  to  make  bricks.  I  meant  it  would  be  ridiculous  for  a 
person  to  think  of  doing  that  without  making  the  propor- 
tions of  the  apparatus  such  as  to  make  the  brick  of  the 
size  that  he  wanted  to  produce. 

O.  You  have  referred  also  in  your  cross  examination 
to  statements  made  in  handbooks  with  respect  to  the  pres- 
sures at  which  blowers  or  exhausters  operate.  Can  you 
produce  1 1515]  the  statements  to  which  you  referred  ? 

A.  T  have  here  the  1924  edition  of  Mark's  Mechani- 
cal Engineers'  Handbook,  page  1607,  and  I  find  the  same 
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statement  repeated  in  the  fourth  edition,  1941  handbook. 
I  checked  last  night. 

"Rotary  blowers  are  built  for  air  pressures  varying 
from  six  ounces  to  ten  pounds  or  even  twelve  pounds 
per  square  inch.  The  best  efficiencies  of  this  type  of 
blower,  however,  are  usually  secured  below  five  pounds 
pressure,  but  the  simplicity  of  the  machine  gives  it  an 
advantage  over  the  compressors  of  the  piston  type  and 
frequently  warrants  its  installation  for  higher  pressures 
indicated  when  designed  for  this  purpose." 

Q.  Was  that  the  statement  you  had  in  mind  in  stating 
that  the  rotary  blowers  usually  employed  were  compara- 
tively low-pressure  devices?  A.     It  was. 

Q.  Now,  woiild  you  direct  your  attention,  Professor 
Clapp,  to  Fig.  1  of  the  patent  in  suit?  Do  you  have  that 
before  you?  A.     I  have.   [1516] 

Q.  If  the  apparatus  of  this  Fig.  1  is  to  be  operated 
to  produce  blocks,  let  us  say  10  inches  by  10  inches  by  10 
inches,  under  triple  point  conditions,  the  gas  pressure 
within  the  chamber  50  must  be  approximately  60  pounds 
or  more  per  square  inch ;  is  that  correct  ? 

A.     Yes,  sir. 

Q.  And  in  producing  such  a  block,  can  you  give  the 
court  some  indication  of  the  quantity  of  gas  which  will 
be  evolved,  and  which  must  be  removed  from  the  cham- 
ber 50? 

A.  It  would  be  a  very  large  quantity  of  gas.  That 
couldn't  be  stated  exactly,  because  there  are  a  number  of 
factors  involved. 

O.     It  would  be  a  very  substantial  quantity? 

A.      It  would  be  a  very  substantial  quantity  of  gas. 
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Q.  1  direct  your  attention  to  the  patent  in  suit,  page  2, 
line  9,  where  this  statement  appears:  "The  exhauster  81 
drives  the  low  pressure  gas  to  an  expansion  tank  82  from 
which  it  is  returned  to  the  gas  holder  12  by  a  pipe  S2>.'' 

If,  Professor  Clapp,  the  exhauster  81  is  driving  gas  to 
the  gas  holder  12.  what  will  be  the  relative  pressures  on 
the  inlet  and  outlet  side  of  that  exhauster  81  ? 

A.  The  pressure  on  the  inlet  side  will  be  less  than  that 
on  the  outlet  side,  and  that  probably  would  not  exceed 
more  than  a  pound  in  the  gas  holder. 

Q.  Therefore,  if  the  exhauster  81,  as  stated  in  the 
patent  in  suit,  is  driving  the  gas  to  the  gas  holder  12,  the 
[1517]  pressure  in  the  line  between  the  exhauster  81  and 
the  valve  80a  will  be  less  than  a  pound,  and  probably 
around   one-half   pound;   is   that   right?  A.     Yes. 

Q.  If  the  exhauster  81  is  driving  the  gas,  as  de- 
scribed in  the  patent,  and  the  pressure,  consequently,  be- 
tween the  exhauster  81  and  the  valve  80  is  in  the  neigh- 
borhood of  one-half  pound,  what  must  the  pressure  be 
in  the  line  between  the  chamber  50  and  the  valve  80a 
for  the  triple  point  o])erations  you  have  described? 

A.     It  must  be  60.4  pounds  gauge,  approximately. 

Q.     65  pounds  or  more? 

A.     Yes.     About  60.4  gauge. 

Q.  Will  you  explain  to  the  court  whether  or  not  it  is 
possible  to  have  65  pounds  or  more  pressure  in  the  snow 
chamber  50,  and  in  the  line  from  the  snow  chamber  to 
the  valve  80a,  and  have  only  half  a  pound  pressure  from 
the  valve  80a  to  the  exhauster  81  ? 

A.     Yes,  that  is  possible. 

O.  Would  you  say,  in  order  to  produce  a  block  that  is 
a    10-inch   cube,   of  triple  point  ice.   with   this   operation. 
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that  it  would  take  at  least  many,  many  hours  to  withdraw 
the  gas  through  the  valve  80a  so  that  its  pressure  on  the 
inlet  side  would  be  65  pounds  or  more,  and  the  pressure 
on  the   |1518j   outlet  side  half  a  pound? 

A.  I  haven't  figured  it,  but  I  believe  it  would  if  the 
exhauster  were  not  operated. 

Q.  Is  there  any  description  in  the  specification  of  this 
patent  that  indicates  that  the  exhauster  81  is  used  in  any 
manner,  or  for  any  purpose,  other  than  that  described  on 
page  2.  beginning  with  line  9,  as  driving  the  gas  to  the 
gas  holder  12  under  the  low  pressure  gas? 

A.     No,  I  found  no  other  reference. 

Q.  How,  Professor  Clapp,  if  the  apparatus  of  this 
Fig.  1  is  not  employed  for  the  triple  point  operation,  but 
is  employed  merely  to  introduce  liquid  carbon  dioxide  into 
the  chamber  50  to  permit  it  to  be  immediately  solidified. 
a  portion  of  it.  below  the  triple  point  pressures,  would  it 
be  possible  to  operate  that  apparatus  at  a  pressure  very 
slightly  above  atmospheric? 

The   Court:     Will  you   read   the  question,  please? 

(Question  read  by  the  reporter.) 

Mr.  Foster :  Let  me  ref rame  it.  It  is  rather  con- 
fusing. 

The  Court :  It  isn't  very  well  stated.  I  think  I  know 
what  you  are  after.     Reframe  it.  •  . 

Q.  By  Mr.  Foster :  With  respect  to  this  apparatus 
of  Fig.  1  of  the  patent  in  suit,  Professor  Clapp,  if  we 
desire  to  operate  it  at  pressures  below  the  triple  point 
pressure,  we  could  do  so  by  introducing  liquid  carbon 
dioxide  into  the  chamber  50  and  withdrawing  the  gas 
therefrom   [1519]   through  the  pipe  80,  so  that  the  pres- 
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sure  in  the  chamber  50  never  reached  60  or  65  pounds 
per  square  inch,  couldn't  we? 

A.     Yes,  by  regulating  the  valve  80a. 

Q.  And  the  apparatus  could  be  so  operated  to  produce 
snow,  which  is  not  triple  point  snow,  with  the  pressure  in 
the  chamber  50  very  slightly  above  atmospheric  pressure, 
couldn't  it?  A,     Yes,  sir. 

Q.  And  under  such  circumstances  the  exhauster  81 
would,  as  described  in  the  patent,  be  operating  to  drive  low 
pressure  gas  over  to  the  gas  holder  12;  is  that  correct? 

A.     That  is  right. 

Q.  Operating  the  apparatus  in  that  manner  to  produce 
snow  in  the  chamber  50,  which  is  not  triple  point  ice, 
you  would  not  have  that  many,  many  hours  required  for 
withdrawing  gas  from  the  chamber  50  that  would  be  re- 
quired for  withdrawing  gas  under  triple  point  operations; 
is  that  correct? 

Mr.  L.  S.  Lyon:  I  object  to  the  question.  There  is 
no  basis  for  the  assumption  of  many,  many  hours.  The 
witness  said  he  hadn't  fjgured  anything. 

Mr.  Foster :  I  understood  the  witness  had  agreed  that 
it  would  take  many,  many  hours  under  triple  point  con- 
ditions to  withdraw  gas  at  60  pounds  in  the  chamber  50. 

Mr.  L.  S.  Lyon:  I  don't  know  what  is  meant  by 
agreed.  The  witness  stated  he  had  not  made  any  cal- 
culations  [1520] 

The  Court :  I  understood  him  to  say  to  reduce,  by 
passage  through  the  valve  80a,  the  pressure  on  the  higher 
side  from  60  and  about  d(nvn  to  half  or  one  pound,  would 
take  hours  of  time;  is  that  correct? 

A.  I  said  T  believed  it  would  if  the  exhauster  were 
not  operated. 

Q.     You  believed  it  would?  A.     Yes. 
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Q.  Now,  the  question  is,  given  the  conditions  where 
you  are  operating  in  your  tank  something  above  atmos- 
pheric pressure  and  below  60  pounds,  would  the  time  be 
reduced  by  the  transmission  through  the  valve  of  the  gas? 

A.  Yes,  the  time  would  be  reduced,  if  we  were 
running  from  30  down  to  one,  with  the  valve  cracked, 
instead  of  60  to  one  under  static  condition  through  the 
same  valve  opening. 

Q.  Let's  see  if  I  understand  what  you  are  saying. 
The  length  of  time  that  it  would  take  to  pass  through  the 
valve  would  be  in  proportion  to  the  drop  in  pressure;  is 
that  correct? 

A.  No;  if  we  maintained  one  pound  on  the  outlet,  and 
started  with  60  pounds  pressure  on  the  inlet,  a  given  vol- 
ume of  gas  in  there  to  be  let  through — 

Q.     The  same  volume  in  each  instance? 

A.  Yes — we  would  come  down  from  60  to  30  pounds 
in  shorter  time  than  we  would  from  30  to  one   [1521] 

Q.  Exactly;  but  I  say,  it  would  be  in  proportion  to 
the  variation  in  pressure? 

A.     Yes,  but  never  in  direct  proportion. 

Q.     In  inverted  proportion? 

A.  It  would  take  longer  as  we  approached  the  outward 
pressure. 

Mr.  Foster :     Does  that  complete  the  court's  questions  ? 

The  Court:     Yes,  entirely. 

Q.  By  Mr.  Foster :  Now,  in  the  course  of  your  cross 
examination  with  respect  to  some  of  these  prior  patents, 
you  have  stated  that  you  believed  that  the  devices  which 
were  shown  in  illustrative  drawings  in  these  prior  patents 
could   be   improved   if   the   apparatus   was   to   be  used   to 
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produce  solid  carbon  dioxide,  if  an  inlet,  a  liquid  carbon 
dioxide  inlet,  were  added  to  the  apparatus.  Do  you  find 
in  any  of  the  prior  patents  relating  to  the  carbon  dioxide 
industry  any  liquid  carbon  dioxide  inlets  that  are  satis- 
factory for  the  introduction  of  liquid  carbon  dioxide  into 
a  solidifying  chamber? 

Mr.  L.  S.  Lyon :  I  object  to  the  question  as  a  mis- 
statement of  the  testimony  of  the  witness.  He  did  not  say 
anything-  about  im])roving  the  devices,  by  adding  the  inlet. 
He  testified  they  would  have  to  have  an  inlet  added  if  they 
were  going  to  be  used  for  the  purpose  of  making  CO2 
blocks. 

The  Court :     Read  the  question. 

(Question  read  by  the  reporter.)   [1522] 

The  Court :  T  think  the  objection  is  sound.  You  may 
answer  the  question  with  the  understanding  that  in  some 
instances,  as  I  understood  your  testimony,  you  said  there 
would  have  to  be  provided  an  inlet,  and  in  others  you 
advised  that  the  inlet  be  changed;  is  that  correct? 

A.     Yes. 

The  Court :     With  that  understanding  you  may  answer. 

A.  We  would  find  an  inlet  in  Slate,  1,546,682;  in 
Martin  1,659,434;  and  the  same  Martin  in  '435.  We 
could  go  to  the  inlets  on  the  devices  for  making  the  carbon 
dioxide  pencils.  Those  are  commercial  carbon  dioxide 
products,  and  which  are  using  the  inlet  simply  as  a  closure 
valve  of  the  carbon  dioxide  tank.  That  is  Flemming 
955,454;  Julius,  1.018,568. 

O.  You  also  stated  on  your  cross  examination,  with 
respect  to  some  of  these  devices  as  they  are  illustrated  in 
the  i)rior  patents,  tliat  you  would  add  or  vary  the  pro- 
]x»rtic)ns  of  the  gas  outlet,  if  they  were  to  be  used  for  the 
production  of  solid  carbon  dioxide. 
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The  Court :     Let  us  ask  this  question  after  the  recess. 

(Short  recess.) 

Mr.  Foster :     I  think  we  ha\e  a  question  on  the  record. 

(Question  read  by  the  reporter.) 

A.     Yes,  sir. 

Q.  Do  you  find  any  such  gas  outlet  as  contemplated 
in  these  answers  in  any  of  the  prior  patents  concerning 
[1523]  which  you  have  testified,  which  relate  to  the  car- 
bon dioxide  solidification  industry? 

A.  Yes,  I  can  give  you  the  same  patents  which  I 
have  previously  given  for  having  gas  inlets. 

Q.  In  your  cross  examination  you  were  interrogated 
with  respect  to  the  gasket  which  appears  upon  the  model, 
Defendants'  Exhibit  II.  Was  there  any  statement  in  the 
Stastney  patent,  1,288,255,  which  instructed  you  to  have 
the  top  member  of  this  device  in  air-tight  relationship 
with  the  chamber?  A.     There  was. 

Q.     Would  you  read  that  statement? 

A.  On  page  1  of  the  Stastney  patent,  commencing 
with  line  75: 

"The  upper  end  of  the  mold  is  equipped  with  a  remov- 
able cover  18  arranged  to  form  an  air-tight  connection 
with  the  mold," 

Q.  I  note  that  the  next  sentence,  beginning  line  79, 
states : 

"The  cover  is  provided  further  with  a  vent  or  overflow 
valve  20,  as  clearly  appears  in  Fig.  1." 

Can  the  valve  which  is  attached  to  the  upper  end  of 
this  model.  Defendants'  Exhibit  II,  be  properly  described 
as  a  vent  valve.  Professor  Clapp? 

A.  Certainly.  I  might  state,  with  regard  to  the  pre- 
vious  question,   that   the  gasket   means   is   the  usual  and 
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[1524]   economic  means  of  providing  an  air-tight  connec- 
tion. 

Mr.  Foster :     No  further  redirect  examination. 

Recross- Examination 

Q.  By  Mr.  L.  S.  Lyon:  Professor,  will  you  turn 
once  more  to  Fig.  1  of  the  Cole  and  McLaren  patent? 

The  Court:     Excuse  me;  you  have  no  redirect? 

Mr.   Miketta:     No. 

The  Court:     Will  you  read  that  question? 

(Question  read  by  the  reporter.)   [1525] 

Q.  By  Mr.  L.  S.  Lyon:  (Continuing)  Does  it  make 
any  difference  in  the  time  required  to  the  production  of 
triple  point  ice  in  the  chamber  50  whether  the  pipe  80 
was  disconnected  immediately  outside  of  the  chamber  50 
or  left  intact  as  shown  in  the  diagram,  with  the  exhauster, 
gas  holder,  etc.? 

,K.  If  the  pipe  80  was  entirely  disconnected,  we  would 
be  exhausting  to  the  air,  would  we  not? 

Q.     Yes. 

A.  And  then  pressures, — as  compared  with  valve  80a 
in  a  cracked  position,  or  is  it  with  the  valve  open? 

Q.     Well,  let  us  take  it  open,  first. 

A.  Open  and  the  exhauster  driving  the  gas  back  to  the 
gas  holder. 

Q.     Yes. 

A.  No;  I  don't  think  it  would  make  any  material 
difference  ])rovided  the  exhauster  is  taking  away  the  gas 
so  as  to  maintain  atmospheric  pressure  on  the  suction  side 
of  valve  80a. 

Q.  How  much  difference  would  it  make  if  the  valve 
80a  was  cracked  so  as  to  provide  a  pressure  on  the  far  side 
of  the  valve  of,  say,  30  pounds? 

The  Court :     On  the  low  side,  you  mean  ? 
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Mr.  L.  S.  Lyon:     On  the  low  side. 

The  Court :  Now,  the  question  is :  How  would  it 
affect  the  duration  of  the  process  of  making  the  triple 
point  product  in  the  chamber. 

Mr.  L.  S.  Lyon:     That  is  right,  your  Honor.    [1526] 

A.  With  the  same  valve  opening,  it  would  take  longer 
than  it  would  if  the  pressure  on  the  outlet  side  of  valve 
80a  were  atmospheric. 

Q.     How  much? 

A.     I  couldn't  state  without — 

Q.  Would  it  be  twice  as  long  or  half  again  as  long 
or  how  long? 

A.     It   would   be   somewhat   longer. 

Q.  Have  you  any  figure  in  mind  or  is  that  just  a 
general  assumption  on  your  part? 

A.  Oh.  no;  it  is  a  knowledge  of  the  length  of  time 
required  as  pressures  are  reduced  for  discharge  down  to 
a  lower  pressure. 

Q.  This  valve  is  what  you  call  cracked  or  sufficiently 
open  so  that  the  flow  of  the  gas  through  the  valve  drops 
in,  pressure  form,  say.  60  pounds  down  to  30,  and  that 
is  continuing  during  the  time  of  the  boil-out  period. 

A.     Yes. 

Q.     You  understand  that? 

A.     We  are  dropping  from  60 — 

Q.     To  30. 

A.     — to  30  pounds. 

Q.     During  the  boil-out  period. 

A.     And  we  are  letting  that — 

Q.  Would  the  boil-out  period  be  any  shorter  if  the 
valve  was  open  completely  in  making  triple  point  ice? 

A.  If  the  valve  was  open  completely  we  would  not 
have  30  pounds  on  one  side  and  60  pounds  on  the  other. 
[1527] 
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Q.  Then  yon  have  to  maintain  60  pounds  in  the  cham- 
ber and  that  is  the  determining  factor,  isn't  it,  as  far 
as  time  is  concerned? 

Mr.  P'oster :  Objected  to  as  indefinite  in  the  use  of 
the  term  "determining  factor." 

The  Court:  Well.  I  think  it  is  objectionable.  I  think 
I  understand  what  you  mean. 

O.  In  order  to  carry  on  the  triple  point  operation 
you  have  got  to  maintain  a  pressure  in  the  chamber  of 
substantially  60.4  or  above,  therefore,  you  have  to  main- 
tain the  same  ])ressure  in  the  conduit  line  up  to  the 
valve  80a,  have  you  not? 

A.     That  is  right:  yes,  sir. 

O.  If  you  crack  that  valve  80a  so  that  it  is  going 
to  permit  or  reduce  the  pressure  on  the  low  side  to  30, 
are  you  not  going  to  slow  up  the  process  of  manufacture 
of  your  triple  point  product  in  the  chamber? 

A.  Is  it  not  going  to  take  longer  with  the  valve 
cracked  and  30  pounds  resistance  than  if  we  had  a — 

The  Court :     Open  to  atmosphere. 

A.  No;  it  would — let's  see.  I  am  contrasting  the  two 
situations  as  going  from  60  pounds  down  to  atmospheric 
conditions  and  exhausting,  and  from  60  pounds  down  to 
30  pounds. 

The  Court :     I  do  not  care  how  you  go  at  it. 

Mr.  L.  S.  Lyon:  Maybe  I  can  shorten  this  question 
for  [1528]  the  Professor's  consideration  by  asking  a  sim- 
ple question. 

Mr.  Morris :  May  T  have  this  answer  read  ?  I  missed 
part  of  it  when  he  was  looking  towards  your  Honor  and 
I  want  to  follow  it. 
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The  Court :  I  do  not  think  he  answered.  I  think  he 
just  asked  be  about  the  question.  But  you  read  my 
question  and  read  what  he  said  afterwards,  if  you  will. 

(Record  read  down  to  and  including  the  following: 
'Ts  it  not  going  to  take  longer  with  the  valve  cracked 
and  30  pounds  resistance  than  if  you  had  a — ") 

The  Court:  Cut  that  part  of  it  out  and  just  go  back 
to  my  question. 

(Question  read  by  the  reporter.) 

The  Court:     And  now  answer  my  question,  if  you  can. 

A.  Yes,  sir.  It  would  take  longer  working  against 
a  back-pressure  of  30  pounds  for  that  evaporation  of  the 
liquid  CO2  to  be  completed  than  it  would  if  that  were 
working  down  to  atmospheric  pressure  and  exhausting 
with  the  same  valve  opening. 

Q.  By  Mr.  L.  S.  Lyon:  Professor,  let  me  ask  you 
to  consider  this :  That  you  are  regulating  the  valve  80a 
so  as  to  maintain  a  pressure  of,  say,  60  pounds  in  the 
chamber  50:  now,  would  it  make  a  difference  in  the  boil- 
out  time  whether  you  disconnect  the  entire  piping  system 
to  the  exhauster  and  the  gas  holder  on  the  low-pressure 
side  of  the  valve,  or  whether  you  leave  it  connected  to 
the  exhauster  and  the  gas  holder?  [1529] 

Mr.  Miketta:  Your  Honor,  that  is  objected  to  as 
either  being  a  hypothetical  question  or  assuming  facts 
contrary  to  the  teachings  of  the  patent. 

The  Court:  T  do  not  think  it  is  very  clear.  That  might 
be  interpreted  to  mean  if  you  just  closed  that  valve  80a 
entirely,  or  it  might  mean  that  you  broke  the  pipe  off  on 
the  apparatus  side  of  the  valve  so  that  it  was  open  to 
atmosphere. 

Mr.  L.  S.  Lyon :     I  will  clear  the  matter  up. 
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Q.  Professor,  the  pressure  in  the  chamber  50  is  gen- 
erated by  the  vaporization  of  the  liquid  and  the  formation 
of  gas,  is  it  not?  A.     Yes,  sir. 

Q.     During  the  boil-out  period?  A.     Yes,  sir. 

Q.     And  that  is  continuing  during  the  boil-out  period? 

A.     That  is  right. 

Q.  And  the  pressure  that  is  built  up  by  that  gas  in 
the  chamber  will  be  determined  by  the  extent  to  which 
you  close  this  valve  80a? 

A.  Yes.  The  pressure  in  the  chamber  would  drop 
somewhat  from  60.4  i^auge  if  the  valve  were  opened  widely. 

Q.  Now,  then,  if  you  close  that  valve  down  so  that 
you  maintain  in  the  chamber  a  pressure  of  60  pounds 
during  that  boil-out  period,  it  doesn't  make  any  difference 
what  the  conditions  are  on  the  outlet  side  of  the  valve 
so  far  as  the  length  of  the "  boil-out  time  is  concerned  ? 
[1530] 

A.     Oh,  yes. 

Q.     Isn't  that  correct? 

A.     No,  sir.     It  makes  a  lot  of  difference. 

Q.  If  I  regulate  the  outlet  valve  to  maintain  a  pres- 
sure of  60  pounds  in  the  chamber  50,  how  can  the  con- 
ditions on  the  low-pressure  side  of  the  line  beyond  the 
valve  make  any  difference  as  to  what  happens  in  the 
chamber   50? 

A.  You  are  evolving  a  certain  amount  of  liquid  car- 
bon dioxide,  you  are  evolving  it  under  conditions  under 
which  you  are  going  to  maintain  60  pounds  of  pressure 
in  the  cylinder.     Now.  you  can — 

The  Court:  Now,  let  us  see  if  I  understand  you.  In 
other  words,  you  are  going  to  regulate  the  intake  and  the 
outlet  so  as  to  maintain  the  pressure  at  60  pounds? 
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A.  I  was  thinking  of  allowing  a  certain  amount 
.go  in  there  and  then  having  these  conditions  precede. 

The  Court :  It  was  not  clear  in  the  record  and  I  wanted 
to  clear  it  up. 

Mr.  Miketta:     If  the  court  please,  may  I  ask — 

Q.  By  Mr.  L.  S.  Lyon:  As  a  matter  of  fact,  Profes- 
sor, during  this  boil-out  in  the  triple  point  operation, 
you  understand  that  that  starts  at  60  pounds  and  stays 
there  automatically  due  to  the  operation  of  nature  until 
complete  solidification;  you  understand  that,  do  you  not? 

A.  Let  me  give  an  analogy.  This  is  a  situation  very 
similar  to  what  we  would  have  in  a  steam  boiler  with  a 
[1531]  certain  amount  of  water  in  the  boiler  and  heated 
up  to  a  certain  pressure,  a  valve  with  an  outlet.  Now, 
if  we  maintain  that  pressure,  we  maintain  a  definite  tem- 
perature within  that  boiler. and  we  can  evaporate  so  much 
water,  no  more.  If  I  open  the  outlet,  then  some  of  that 
steam  passes  out.  The  lower  the  pressure  on  ithe  outlet 
side  and  the  wider  that  valve  is  opened,  the  more  rapidly 
it  passes  out ;  and  then  more  water  may  evaporate  and  pass 
through  the  valve.     The  situations  are  similar. 

Q.  Now,  wait  a  minute.  Are  they.  Professor  ?  Are 
you  testifying  that  you  will  change  the  length  of  the  boil- 
out  period  by  how  far  you  crack  this  valve  80a  ? 

A.     Yes. 
,0.     Will  you  lengthen  the  boil-out  period  by  shutting 
the  valve  down  to  maintain  a  higher  pressure  in  the  cham- 
ber 50? 

Mr.  Miketta:  If  the  court  please.  I  think  that  ques- 
tion is  ambiguous  by  not  properly  defining  what  counsel 
means  by  the  "boil-out  period."  He  is  referring  simply 
to  the  time  at  which  the  pressure  is  exactly  60  pounds, 
or  the  total  period  of  time  from  the  initiation  to  the  com- 
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pletion  of  a  snowing  operation  with  a  given  charge  of 
liquid  in  the  chamber? 

Mr.  L.  S.  Lyon:  I  think  if  the  witness  needs  any 
explanation  he  can  ask  for  it,  your  Honor.  I  do  not  think 
counsel  should  interfere  on  cross-examination. 

The  Court :  That  same  thing  occurred  to  me,  that  there 
[1532]  might  be  a  confusion  between  the  counsel  and  the 
witness  as  to  just  what  you  meant  by  the  "boil-out  period." 
It  might  make  some  difference.  That  is  why  I  asked  the 
question  as  to  whether  he  thought  there  was  during  that 
period  still  an  inflow  of  carbon  dioxide,  or  whether  that 
valve  had  been  closed  off. 

Q.  By  Mr.  L.  S.  Lyon:  During  the  boil-out  period, 
you  understand,  do  you  not,  Professor,  that  the  entrance 
of  liquod  CO2  has  been  stopped? 

A,     That  is  the  way  I  did  understand  it. 

Q.  And  you  understand  that  the  boil-out  period  is  the 
period  that  takes  place  after  the  feeding  of  the  CO2  and 
while  part  of  the  liquid  CO2  is  vaporizing  and  maintain- 
ing automatically  a  pressure  of  approximately  60  pounds, 
the  triple  point  pressure,  you  understand  that? 

A.  Yes,  sir:  and  I  understand  that  there  is  a  further 
period  during  which  the  ]iressure  is  reduced  to  atmospheric 
pressure. 

Q.     What  difference  does  it  make  in  that  operation — 

Mr.  Miketta:  May  the  court  please,  may  he  finish  the 
answer  ? 

O.  By  Mr.  L.  S.  Lyon:  What  difference  does  it  make 
in  that  operation  whether  you  close  the  valve  80a  or  do 
not  close  the  valve  80a  or  how  you  close  the  valve  80a? 

Mr.  Miketta:  May  the  court  please,  I  think  the  wit- 
ness was  interrupted  in  next  to  the  last  answer. 
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The  Court:  Well,  I  think  maybe  he  was.  But  if  you 
had  not  finished,  you  may  do  so,  or  you  may  answer  this 
question  [1533]  first. 

A.  Yes,  sir.  Well,  we  have  a^  restricted  volume  be- 
tween 80a,  including  the  snow  chamber.  The  liquid  must 
change  to  snow  and  to  gas.  That  gas  will  be  a  certain 
number  of  cubic  feet  there  at  the  60.4  pounds  pressure, 
and  if  you  are  going  to  maintain  60.4  pounds  pressure 
and  the  valve  80a  is  closed,  then  only  so  much  liquid  may 
be  evaporated  and  the  rest  would  have  to  remain  liquid  at 
that  pressure  and  temperature. 

Q.  By  Mr.  L.  S.  Lyon:  Perhaps  we  can  get  at  it  this 
way,  Professor :  Are  you  familiar  with  the  commercial 
manufacture  of  triple  point  dry  ice,  how  it  is  done? 

Mr.  Miketta:  Previously  asked  and  answered,  youl 
Honor. 

The  Court:  Well,  if  there  is  any  question  about  it,  let 
us  find  out.  You  may  answer  it.  I  think  it  was,  but  I 
am  not  absolutely  sure. 

Mr.  L.  S.  Lyon :     Did  you  hear  my  question  ? 

A.     Yes.     I  think  I  am  reasonably  familiar  with  it. 

Q.  During  the  feeding  in  of  the  Hquid  COz  how  is 
the  valve  on  the  blow-out  line  regulated, — so  as  to  do 
what?  We  are  talking  about  the  regular  commercial 
practice,  as  you  know  it,  of  making  the  triple  point  ice. 

A.     Then  we  would  have  a  valve  on  the  exhaust  line. 

Q.  On  the  blow-out  line,  as  I  call  it,  or  gas  outlet 
line?  A.     Yes. 

The  Court:     From  the  feed  line  80.  [1534] 

O.  By  Mr.  L.  S.  Lyon:  Corresponding  to  the  line 
80?  A.     Yes. 
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Q.     How  would  you  set  that  valve? 

A.  ^'ou  could  regulate  that,  using  a  gauge,  regulating 
the  rate  of  flow  out  of  the  valve. 

Q.  T  mean  what  do  they  do  actually?  To  what  set- 
ting do  they  put  that  valve,  do  you  know,  to  do  what, 
or  to  produce  what  effect  in  the  chamber  during  the  inlet 
period  ? 

A.  During  the  inlet  period  you  might  be  running  in  at 
60  to  70  pounds  per  square  inch. 

Q.     Do  they  do  that?  A.     I  think  they  do. 

Q.  Do  they  set  that  valve  so  that  that  pressure  will 
be  established  in  the  chamber  in  commercial  practice? 

A.     I  couldn't  say.    , 

Q.  Now,  then,  after  they  stop  the  feeding  of  the  CO2 
into  the  chamber  in  commercial  practice  do  they  change 
the  setting  of  the  valve  on  that  outlet  line  corresponding 
to  line  80,  do  you  know? 

A.     No;  I  don't  think  so. 

Q.     Do  you  know? 

A.  1  don't  believe  they  do.  I  haven't  watched  that 
thing  closely  and  T  can't  make  positive  statements  about 
it. 

Q.  All  right.  \o\x  have  called  attention  in  the  Stast- 
ney  patent  to  the  statement  that  the  cover  is  to  be  mounted 
on  the  chamber  air-tight.  Is  there  a  difference  between 
the  [1535]  degree  of  sealing  that  represents  an  air-tight 
seal  and  one  that  will  withstand  gas  pressures  up  to  a 
thousand  pounds? 

A.     Well,   this  gasket — 

().     Just  can  you  answer  that? 

The  Witness :     Read  the  question  again,  Mr.  Reporter. 


892       International  Carbonic  Engineering  Co.  vs. 

(Testimony  of  William  Howard  Clapp) 

(Question  read  by  the  reporter.) 

A.     No:  I  wouldn't  say  so. 

Q.  Isn't  it  a  seal  air-tight  if  it  will  withstand  atmos- 
pheric pressure? 

A.  Certainly,  if  you  have  less  than  atmospheric  on  the 
other  side. 

Q.     Yes.     What  is  atmospheric  pressure  in  pounds? 

A.  About  14  and — it  depends  upon  your  elevation — 
14.7,  maybe,  at  sea  level. 

Q.  Then,  if  in  accordance  with  the  Stastney  patent 
the  seal  was  made  to  withstand  that  pressure,  it  would 
fulfill  the  direction  of  the  Stastney  patent  to  produce  an 
air-tight  seal,  would  it  not?  A.     It  would. 

Q.  And  such  a  seal,  if  it  would  only  withstand  atmos- 
pheric pressure,  would  not  withstand  CO2  pressures  of  an 
order  of  a  thousand  pounds;  that  is  obvious,  isn't  it? 

A.  Well,  you  screw  the  nuts  down  a  Httle  tighter,  that 
is  all.     We  tested  this  device^ 

Mr.  L.  S.  Lyon:  I  move  to  strike  the  answer,  and 
ask  the  Professor  if  he  will  answer  the  question.   [1536] 

The  Court:     Read  the  question,  please. 

(Question  read  by  the  reporter.) 

The  Court:     Read  it  again. 

(Question  again  read  by  the  reporter.) 

The  Court :  Yes :  I  think  you  may  answer  that  yes 
or  no  and  you  may  explain  it,  if  you  wish. 

A.  T  am  not  sure  whether  it  is  obvious  or  not.  If 
you  had  CO?  snow  there,  it  would  probably  choke  it  up, 
but  we  will  say  "yes,"  that  is  obvious. 

Q.  By  the  Court:  Well,  let  us  put  it  another  way. 
If  you  are  examining  an  apparatus  in  engineerino-  and 
the   apparatus   is   designed   to  have  a  pressure   in  it   for 
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its  operation  of  approximately  14.7  approximately  atmos- 
pheric at  sea  level,  and  the  specification  says  "an  air-tight 
seal,"  any  kind  of  a  seal  that  will  avoid  the  escape  nor- 
mally at  14.7  is  sufficient,  isn't  it?  A.     Yes,  sir. 

Q.  All  right.  Now  suppose  that  your  device  is  sup- 
posed to  have  a  pressure  of  a  hundred  atmospheres,  your 
seal  is  going  to  have  to  be  something  different  if  outside 
the  atmosphere?         A.     Yes,  sir. 

Mr.  L.  S.  Lyon:     I  have  no  further  cross-examination. 
Thank  you  very  much,  Professor.    [1537] 
Redirect  Examination 

Q.     By    Mr.    Miketta:     Just   one    question,    Professor 
Clapp.     Will  you  please  refer  to  Fig.   1  of  the  patent  in' 
suit  ? 

The  Court:  Didn't  we  have  one  of  these  big  things 
for  Fig.  1  ? 

Go  ahead. 

Q.  By  Mr.  Miketta:  Professor  Clapp,  let  us  assume 
that  the  chamber  50  contains  a  quantity  of  liquid  carbon 
dioxide  and  that  the  pressure  in  that  chamber,  because  of 
the  introduction  of  liquid  carbon  dioxide  therein,  is,  let 
us  say,  at  75  pounds,  and  the  chamber  is  closed  and  the 
valve  80a  is  also  closed,  so  that  the  line  80  is  closed  also, 
and  no  gas  is  escaping  from  that  chamber;  will  you  have 
any  solidification  taking  place  in  that  chamber  under  those 
conditions  ? 

The  Witness:  Now,  would  you  read  the  question 
again  ? 

(Question   read  by  the  reporter.) 

A.     You  are  speaking  of  75  pounds  gauge? 

Mr.  Miketta:     75  pounds  gauge. 

A.     No;  you  would  not. 

Q.  Now.  starting  with  that  premise,  if  you  now  opened 
the   valve   80a,   and   let   us   assume   that   it   simply   leads 
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to  the  atmosphere  so  as.  to  forget  the  rest  of  the  equip- 
ment— do  you  have  that  assumption  in  mind? 

A.     Yes,  sir. 

Q.  — if  you  opened  the  valve  80a,  some  gas  will 
escape,  will  it  not?  [1538]  A.     It  will. 

5Ji  3(C  ?(»  ^  9p  *|t  *(*  *P  *(* 

Q.  Assuming  that  the  head  70  is  against  the  closure 
chamber  or  against  the  pressing  chamber  60,  Professor 
Clapp,  chamber  60  being  in  communication  with  the  snow 
chamber  50.  the  snow  chamber  50  being  in  communica- 
tion  with  line  80,  but  the  valves  80c  and  80a  are  closed, 
so  that  we  have  a  closed  system  consisting  of  the  snow 
chamber,  pressing  chamber,  and  the  pipe  80;  and  we  have 
a  body  of  liquid  carbon  dioxide  in  the  chamber  50  at  a 
pressure  of  75  pounds ;  under  those  conditions  no  solidifi- 
cation will  take  place,  is  that  correct? 

A.     Yes,  sir. 

Q.  Assuming  that  the  valve  80a  discharges  into  the 
atmosphere  and  you  open  that  valve,  what  will  happen? 

A.  Gas  will  escape  and  more  liquid,  if  it  is  not  all 
evaporated,  will  evaporate, 

Q.     At   what   pressure   will   it   begin   to   evaporate? 

A.  It  will  begin  to  evaporate  at  the  same  pressure 
and  temperature  as  the  change  from  solid  to  liquid. 
I  believe  that  is — 

Q.     60. 

A.  — about  60.4  and  nearly  minus  70  degrees  Fahren- 
heit. 

The  Court :  Now,  I  think  we  have  some  confusion  here 
again,  too.  You  did  not  have  your  apparatus  closed 
off.  there  was  no  valve  right  at  the  apparatus  this  time, 
and  you  [1540]  opened  up  your  valve  80a  and  you  had 
previously  had  a  pressure  of  75  pounds  in  the  chamber. 
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with  no  outlet,  no  circulation  of  the  gas,  no  evaporation 
took  place,  no  product  was  being  manufactured.  Now 
you  open  that  valve  and  then  you  say  at  what  point  would 
evaporation  begin.  It  would  begin  instantly,  wouldn't  it, 
the  minute  you  opened  up  that  valve? 

Mr.  Miketta:  As  soon  as  the  pressure  dropped  to  60.4, 
your  Honor. 

The  Court :  Well,  no.  It  is  going  to  start  immediately 
and  it  is  going  to  keep  on  until  you  get  down  to  that. 
If  you  get  down  below,  you  are  not  going  to  make  triple 
point  ice;  isn't  that  true? 

Mr.   Miketta:     That  is  correct. 

Q.  At  w  hat  pressure,  Professor  Clapp, — I  think  this 
will  express  it — at  what  pressure  will  solidification  of  that 
liquid  begin? 

A.  When  the  pressure  has  dropped  to  about  60.4 
pounds  gauge. 

Q.  Variation  in  the  position  of  that  valve  80a  would 
not  vary  that  triple  point  pressure,  would  it,  that  is, 
opening  it  wider  or  choking  it  down  a  little  bit? 

A.  Would  not  change  the  pressure  and  temperature  at 
which  solidification  commenced? 

Q.     That  is  correct? 

A.  Opening  gas  outlet  valve  widely  will  reduce  the 
pressure  in  chamber  50  slightly  more  during  solidification 
than  if  the  valve  were  opened  slightly.   [1541] 

Mr.  Miketta:  That  is  correct.  I  think  that  will  be 
all.  your  Honor. 

The  Court:  Now,  let  us  see  if  I  understand  what  you 
were  getting  at.  You  are  just  saying  that,  by  itself,  the 
opening  or  closing  of  that  valve  would  not  aflfect  the 
point  at  which  the  triple  point  operation  took  place;  if 
the  pressure  was  above  that,  it  would  go  on,  if  the  other 
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conditions  were  correct ;  if  it  were  below  that,  it  would  not, 

but  the  point  remains  stationary. 

Mr.  Miketta:  That  is  correct  your  Honor.  That  is  to 
remove  an  implication  or  confusion,  perhaps,  by  one  of 
the  questions  on  cross-examination  which  referred  to  vari- 
ations in  that  solidification  time  or  pressure  by  manipu- 
lating the  valve.   [1542] 

Recross-Examination 
By  Mr.  L.  S.  Lyon: 

Q.  If  you  are  going  to  operate  at  triple  point,  and 
make  triple  point  ice  in  the  chamber,  you  want  to  set 
that  valve  80a  so  you  will  maintain  the  right  gas  flow,  so 
that  the  pressure  of  the  gas  in  the  chamber  will  be  60 
pounds,  don't  you? 

A.     In  order  to  make  triple  point? 

Q.     Yes. 

A.  Yes.  About  60.4  gauge  but  various  valve  open- 
ings may  be  employed. 

Q.  If  you  do  not  have  any  valve  at  all,  you  could  not 
make  triple  point  ice,  isn't  that  right, — if  you  just  had 
a  pipe  open  to  the  atmosphere? 

A.  Probably  your  pressure  would  drop  so  rapidly 
your  temperature  would  drop  correspondingly  and  the 
solidification  would  proceed  more  rapidly. 

The  Court:  It  would  depend  entirely  on  the  size  of 
that  pipe?  A.     Yes. 

Q.  By  Mr.  L.  S.  Lyon:  Therefore,  what  you  must 
do,  in  any  event,  is  to  operate  the  valve  so  that  you 
permit  a  gas  flow  at  a  rate  which  will  result  in  the  gas 
remaining  in  the  chamber  reaching  a  temperature — a 
pressure  of  the  triple  point? 

A.  Yes,  sir.  If  you  set  your  valve  for  that,  it  isn't 
going  to  make  a  bit  of  diflference  what  is  on  the  other 
side  of  the  valvem  on  the  low  side,  is  it? 
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A.  That  depends  on  what  you  mean  by  difference. 
There  is  a  time  element  involved.   [1543] 

Q.  The  amount  of  gas  that  can  go  through  that  valve 
has  got  to  be  such  as  will  result  in  a  pressure  of  60  pounds 
in  the  chamber?  A.     Yes,  sir.     About  60.4  gauge. 

Q.     Otherwise  you  can't  get  triple  point  operation? 

A.     That's  right. 

Q.  So  you  have  got  to  set  that  valve  to  pass  the 
proper  amount  in  a  given  length  of  time;  isn't  that  cor- 
rect ? 

A.  No,  I  don't  think  so,  because  you  have  a  certain 
'quantity  of  liquid  to  evaporate,  and  each  pound  of  that 
liquid  that  goes  into  gas  occupies  a  certain  volume.  There 
is  always  gas  in  that  chamber.  When  you  say  you  start 
with  60.4  or  75  ])ounds,  you  are  not  starting  with  just 
liquid.  Immediately  the  liquid  is  introduced  a  volume  of 
gas  fills  the  chamber,  and  the  gas  and  liquid  are  in  the 
chamber  there  at  the  same  pressure. 

The  Court :  Vr)u  are  going  to  have  three  elements 
there?  A.     Yes. 

Q.     That  is  what  triple  point  is?  A.     Yes. 

Q.     Otherwise  you  would  not  have  triple  point. 

Q.  By  Mr.  L.  S.  Lyon:  As  a  matter  of  fact,  in  a 
commercial  industry  they  use  a  valve  corresponding  to 
valve  81  to  control  the  boil-off  time,  that  is,  the  rate  of 
boil-oft' — the  valve  80a,  I  should  say,  instead  of  81 — do 
they  not?  1 1544] 

.\.  I  would  imagine  that  would  be  the  way  it  would 
be  done. 

O.  Do  you  know  whether  there  is  any  advantage  in 
relation,  say.  in  the  quantity  of  the  product,  in  point  of 
boil-off  time? 
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A.  No,  I  don't  know  what  the  relative  advantages 
or  disadvantages  of  snow  ice  compressed  is  as  compared 
with  so-called  triple  point  ice.  I  would  imagine  the  latter 
would  be  more  dense  and  compact. 

The  Court :  Do  you  mean  you  don't  know  the  public 
demand   for   the  different  types? 

A.  No,  sir,  I  don't.  I  know  it  has  varied  a  great 
deal  in  the  past. 

Mr.  L.  S.  Lyon:  Your  Honor,  I  think  the  Professor 
has  told  us  all  he  can  on  this  subject.  I  think  he  has  been 
very  frank  and  has  tried  to  help  us  in  every  way  he 
could.  I  don't  think  we  are  going  to  get  anywhere,  either 
one  of  us,  in  pursuing  it  any  further. 

The  Court:     Are  you  gentlemen  through? 

Mr.   Miketta:     Yes.    [1545] 

********* 

AFTERNOON    SESSION 
2:00    O'clock. 

The  Court:     You  may  proceed. 

Mr.  Foster:  Before  the  next  witness  is  called,  your 
Honor,  I  want  to  offer  into  evidence  some  exhibits  that 
were  marked  during  the  testimony  of  Professor  Clapp, 
and  those  include  Defendants'  Exhibit  GG  for  identifica- 
tion which,  the  court  will  recall,  was  a  drawing  of  De- 
fendants' Exhibit  of  the  same  letters ;  and  also  the  model 
which  was  marked  Defendants'  Exhibit  H  for  identifica- 
tion. T  at  this  time  offer  into  evidence  as  Defendants' 
Exhibit  IT  and  ask  if  I  may  have  the  permission  of  the 
court  and  plaintiffs'  counsel  to  have  the  gauge  removed 
from  the  formal  exhibit.  I  think  it  adds  very  little  to  it 
and  the  gau^e  can  be  used  for  other  things. 
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Mr.  L.  S.  Lyon:  With  the  understanding  that  that 
gauge  or  a  similar  one  will  be  j)roduced  at  any  time  in 
the  progress  of  the  case  where  it  becomes  material. 

Mr.  Foster :  Oh,  yes.  And  the  photographs,  your 
Honor,  show  the  gauge  present. 

The  Court:  Very  well.  The  gauge  will  be  removed, 
with  the  understanding  indicated.  The  two  exhibits  may 
be  received  into  evidence  for  the  purpose  of  explaining 
the  testimony  of  the  witness  Clapp. 

[Note:  Defendants'  Exhibit  GG  will  be  found  in  the 
F^ook  of  Exhibits  at  page  1563.] 

Mr.  Foster:  In  the  stipulated  testimony  of  Mr.  Ben- 
son [1548]  I  asked  and  there  were  marked  for  identifica- 
tion the  two  drawings,  Defendants'  Exhibits  LL  and  MM, 
and  may  they  be  received  into  evidence? 

Mr.  L.  S.  Lyon:  I  would  like  to  have  that  reserved 
until  we  have  reached  the  point  of  the  stipulation  in  regard 
to  cross-examination.  We  have  not  had  a  chance,  getting 
the  transcript  this  morning,  to  read  the  rather  long  state- 
ment of  his  testimony. 

The  Court:  Very  well;  let  that  be  done  tomorrow 
morning.  Sometime  tomorrow  we  are  going  to  determine 
that  matter.  [1549] 

Mr.  Foster :  There  was  one  other  exhibit.  I  have  had 
re-typed  on  legal  size,  numbered  paper  the  requests  of  de- 
fendants' for  admissions  filed  April  17,  1944  and  plain- 
tiffs' sworn  statements  in  response  thereto,  dated  April 
25.  1944,  which  were  formerly  offered  as  Defendants' 
Exhibit  T,  and  1  ask  that  these  be  received  as  Defend- 
ants' Exhibits. 

The  Court:  They  may  be  substituted,  subject  to  any 
corrections  which  may  develop. 
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Mr.  Foster :  Should  I  file  one  or  two  copies,  your 
Honor  ? 

The  Court :  Two ;  one  for  the  court  and  one  for  the 
files. 

Mr.  Foster:  Professor  Clapp  at  the  noon  recess  stated 
to  me  that  he  was  afraid  that  in  some  of  his  answers  to 
some  of  the  questions  this  morning  he  may  have  given 
answers  that  were  either  incorrect  or  misleading.  The 
questions  were  directed  to  the  subject  of  thermo-dynamics, 
a  subject  to  which  he  has  given  no  study  in  recent  years; 
and  he  asked  me  if  he  could  have  the  court's  indulgence 
for  him  to  read  his  questions  and  answers  and,  if  neces- 
sary, the  first  thing  'in  the  morning  call  the  court's  at- 
tention to  any  corrections. 

The  Court:  He  may  do  so.  In  the  meantime,  we  will 
just  take  Mr.  Wells  so  as  to  accommodate  him. 

Mr.  Foster  :    Thank  you. 

Mr.  Miketta:  Before  I  put  Mr.  Wells  on  the  stand, 
your  Honor,  I  notice  that  the  Defendants'  Exhibit  U, 
which  is  the  [1550]  defendants'  request  for  admissions 
of  1942,  was  introduced  for  identification  about  a  week 
ago.  It  has  been  re-typed  and  I  have  handed  copies  of 
the  re-typed  requests  and  admissions  to  counsel  and  also 
to  the  clerk.  I  would  like  to  offer  that  into  evidence  at 
this  time. 

Mr.  L.  S.  Lyon:  It  is  my  understanding  that  your 
Honor  has  reserved  a  decision  on  that  matter. 

The  Court :  Yes ;  I  think  there  were  a  number  of 
questions   there   that   we   shall   have   to  thresh   out.      The 
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point,  so  far  as  the  law  is  '^concerned,  seems  to  be  com- 
paratively simple.  There  were  certain  questions  asked 
which  were  (objected  to  as  not  being  relevant  or  material, 
or  both,  to  the  issues  then  involved.  The  admissions  were 
made  subject  to  the  right  to  object  at  the  time  of  the 
trial.  No  atterr^pt  was  «made  by  counsel  for  the  plaintiffs 
to  make  objection  to  .the  form  ^of  rthe  request  before  the 
court  or  to  have  the  court  ^Riile  upon  the  matter. 

Subsequently  a  counterclaim  was  filed,  and  it  may  be 
that  the  admissions  not  relevant  in  the  state  of  'the  plead- 
ings at  the  time  tney  were  made  become  relevant  to  the 
issues  claimed  by  the  counterclaim.  The  best  rule  of  law 
seems  to  be  that  admissions  made  under  those  circum- 
stances are  admissions  for  any  purpose  during  the 
progress  of  the  trial.  That  ihas  been  decided  by  one  of 
our  Circuits,  and  I  thirik  it  is  a  sound  rule  of  law. 

While  there  is  some  difference  of  opinion  in  the  prac- 
jice  [1551]  in  coming  into  court  and  objecting  to  requests 
lor  admissions,  I  personally  feel  that  the  powers  of  the 
court  are  sufficient  to  provide  a  remedy  in  the  event 
superfluous  or  impertinent  matter  is  covered;  and  I  am 
presently  of  the  view  ithett  the  plaintiff  is  now  estopped  to 
deny  the  admissions,  if  they  are  material  under  the  coun- 
terclaim. We  will  not  take  the  time  now  to  go  into  those 
individual  questions,  but  before  the  offer  is  finally  ac- 
cepted the  court  will  have  to  rule  upon  each  one  of  the 
requests  separately.  Some  of  them  may  still  not  be  rele- 
xant  to  the  issues  of  the  case.  We  will  have  to  determine 
that  when  the  time  comes. 

Mr.  Miketta:  Very  well,  your  Honor.  Mr.  Wells, 
will  you  please  take  the  stand?  [1552] 


902       International  Carbonic  Engineering  Co.  z's. 

E.  P.  WELLS, 

recalled  as  a  witness  by  and  on  behalf  of  the  defendants, 
having  heretofore  been  duly  sworn,  testified  as  follows : 

Direct  Examination. 

Q.  By  Mr.  Miketta:  Mr.  Wells,  are  you  familiar 
with  the  construction  of  the  H.P.M.  press  located  at  de- 
fendants' plant  at  Niland?  A.     Yes. 

Q.  I  believe  you  described  the  essential  elements  of 
that  press  during  your  prior  testimony,  is  that  correct? 

A.     Yes. 

O.  Are  you  familiar  with  the  construction  and  the  es- 
sential features  of  the  Frick  press,  located  at  the  defend- 
ants' plant?  A.     Yes. 

Q.  Have  you  examined  British  patent  No.  7,436.  is- 
sued in  1895  to  Elworthy,  which  is  Defendants'  Exhibit 
EE-27?  A.     Yes,  I  have. 

Q.  Have  you  also  examined  United  States  patents 
Nos.  338.034,  Defendants'  Exhibit  EE-1;  patent  876,352, 
Defendants'  Exhibit  EE-7;  patent  1,018,568,  Defendants' 
Exhibit  EE-9;  and  patent  1,288,255,  Defendants'  Exhibit 
EE-12?  A.     Yes,  I  have. 

Mr.  Miketta:  I  hand  the  clerk  a  tabulation,  and  ask 
that  it  be  marked  for  identification. 

The  Court:     It  may  be  so  received.   [1553] 

The  Clerk:     NN. 

[Note:  Defendants'  Exhibit  NN  will  be  found  in  the 
Book  of  Exhibits  at  page  1579.] 

Q.  By  Mr.  Miketta:  Mr.  Wells,  have  you  compared 
the  structural  elements  of  defendants'  machines,  that  is, 
the  H.P.M.  and  the  Frick  presses,  with  the  structures  of 
those  prior  patents  to  which  you  have  referred  in  your 
last  two  answers?  A.     Yes. 
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Mr.  L.  S.  Lyon:  If  your  Honor  please,  I  object  to 
testimony  of  this  witness  on  prior  patents,  as  having  al- 
ready been  covered  by  Dr.  Clapp.  It  is  cumulative  and 
violating  the  rule  limiting  a  party  to  a  single  expert  in 
experting  prior  art  patents.  As  I  understand  the  rule, 
two  experts  will  not  be  allowed  to  expert  the  same  prior 
patent. 

Mr.  Miketta :  May  it  please  the  court,  this  is  a  slightly 
different  situation,  in  that  Mr.  Wells,  as  I  stated  just 
before  adjournment  this  noon,  is  simply  calling  attention 
to  the  construction  and  structural  features  of  the  defend- 
ants' presses  and  the  presence  or  absence  of  those  struc- 
tural elements  in  a  limited  number  of  prior  patents.  He 
is  not  comparing  them,  or  in  any  way  trying  to  show 
.similarity  between  those  prior  patents  and  the  patent  in 
suit,  which  is  a  dififerent  subject. 

71ie  Court :  1  think  that  this  is  a  different  situation. 
I  ha\e  had  it  up  several  times  before.  The  prior  witness 
did  not  attempt  to  expert  the  defendants'  devices,  nor  did 
he  testify  with  regard  to  them.  He  did  testify  with  re- 
i^ard  1 1554]  to  the  characteristics  of  the  devices  indi- 
cated by  the  prior  art  patents.  It  is  my  understanding 
that  Mr.  Wells  made  some  analysis  of  the  defendants' 
devices,  if  I  remember  correctly,  and  he  was  told  to  hold 
himself  available  to  come  back  on  the  stand,  so  that  I 
don't  feel  that  this  is  violative  of  the  rule  in  that  regard, 
provided  he  is  confining  himself  fundamentally  to  the 
defendants'  devices. 

Mr.  T..  S.  Lyon:  Then  I  call  your  Honor's  attention 
to  tlie  c<)m]>arison  between  what  appears  on  the  exhibit 
that  has  been  handed  up  for  identification,  which  has 
been   stated  to  be  what  they  want  to  show  by  this  wit- 
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ness  as  regards  all  of  the  prior  art  patents,  the  five  ap- 
pearing thereon,  and  what  Professor  Clapp  testified  to  on 
Exhibit  FF.  Tt  is  identically  the  same  material :  it  is 
cumulative.  1  don't  see  why  we  should  go  over  it  again 
and  examine  another  witness  in  regard  to  it.  It  is  ex- 
actly the  same  thing;  the  same  legends.  The  only  diflfer- 
ence  is.  whereas  this  present  exhibit  for  identification 
purports  to  show  the  elements  there  by  the  affirmative 
word  "yes".  Professor  Clapp  went  further  and  said 
"yes"  and  put  what  they  are.  Certainly  everything  on 
this  exhibit  for  identification,  except  the  material  refer- 
ring to  what  is  in  the  defendants'  presses,  is  exactly  a 
repetition  of  what  has  been  put  in  evidence  by  Professor 
Clapp. 

The  Court :  I  want  counsel  to  avoid  duplication.  Of 
course.  T  haven't  them  before  me  in  evidence  yet.  1 
don't  [1555]  know  what  the  testimony  is  going  to  di- 
vulge. The  thing  I  am  interested  in,  so  far  as  this  wit- 
ness is  concerned,  is  not  a  rehash  of  what  Dr.  Clapp  has 
testified  about,  but  the  relationship  to  the  defendants' 
devices.  If  you  stick  to  those  you  will  probably  be  in 
reasonably  safe  territory. 

Mr.  Miketta:  That  was  the  purpose  of  calling  this 
witness,  your  Honor. 

Q.  You  have  compared,  Mr.  Wells,  the  structural 
elements  of  defendants'  machines  with  these  patents,  is 
that  correct?  A.     Yes. 

O.  I  have  handed  you  Defendants'  Exhibit  NN,  and 
ask,  does  this  summary  correctly  show  the  results  of  that 
study?  A.     Yes.  this  was  prepared  by  me. 

O.  Will  you  state  briefly,  please,  what  is  shown  on 
this  summary? 
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Mr.  L.  S.  Lyon:  If  your  Honor  please,  I  don't  think 
that  is  a  proper  method  of  proof. 

The  Court:     Objection  sustained.    [1556]       ' 

Q.  By  Mr.  Miketta:  I  making  this  study,  Mr. 
Wells— 

Tlie  Court :  Never  mind  about  the  study.  Get  down 
to  tlie  fundamentals  themselves.  Take  your  patents,  one 
after  another,  and  have  him  explain  it  so  it  may  be  sub- 
ject to  cross-examination.  It  will  take  a  little  more  time, 
but  1  think  the  objection  is  sound. 

O.  By  Mr.  Miketta:  Mr.  Wells,  speaking  of  the 
I'rick  press,  what  are  the  essential  structural  elements 
that  you  lind  in  that  press? 

A.     The  press  has  a  chamber  or  mold  or  container — 

The  Court:  Let  me  ask  you  this,  to  save  time:  As  I 
understand  it,  there  are  no  mechanical  differences  between 
the  Frick  press  and  the  others;  the  only  difference  is  that 
one  is  turned  over.  That  makes  no  difference  jn  the  me- 
chanical operation  of  the  device,  does  it? 

A.  With  perhaps  one  exception;  the  H.P.M.  press  is 
not  used  to  eject  the  block  from  the  press,  but  the  block 
is  dropped  out  of  the  press,  whereas  in  the  Frick  press  it 
is  ejected  by  the  plunger.  That  is  the  only  main  funda- 
mental difference. 

The  Court :  Yes.  because  one  works  by  gravity  and 
the  other,  you  have  to  have  something  to  push  it? 

A.     Yes. 

The  Court :  Let  us  just  deal  with  a  press  of  this  type. 
We  can  keep  that  distinction  in  mind.  It  is  very  clear 
to  me.  It  does  not  interfere  with  the  mechanical  [1557] 
operation  of  these  things;  just  a  different  method  of 
ejection.  A.     Yes. 
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The  Court:  One  is  by  gravity  and  the  other  requires 
a  little  extra  force. 

Q.  By  Mr.  Miketta :  Very  briefly,  Mr.  Wells,  will 
you  please  state  just  as  a  summary  the  essential  elements 
which  make  up  the  structure  of  either  the  Frick  or  the 
H.P.M.  press,  or  both? 

A.  It  has  a  chamber  for  the  formation  of  solid  carbon 
dioxide,  a  closure  lid  on  the  chamber,  and  means  for  open- 
ing the  chamber,  a  supply  pipe,  an  inlet,  and  an  outlet 
pil)e  for  fluid.  It  has  a  pressing  plunger,  means  for  re- 
mo\ing  the  plunger.     Those  are  the  elements. 

Q.  I  call  your  attention  to  British  patent  7,436,  of 
1895  to  Elworthy,  Defendants'  Exhibit  EE-27.  Do  you 
And  in  this  patent  all  of  the  essential  structural  elements 
which  are  also  found  in  the  defendants'  presses?   [1558] 

Mr.  L.  S.  Lyon:  I  object  to  that  as  cumulative;  ex- 
actly that  testimony  was  given  by  Professor  Clapp.  Your 
Honor  will  remember  he  explained  the  Elworthy  patent, 
and  then  at  the  conclusion  of  his  explanation,  in  his  typical 
fasliion  said:  Now,  summarizing,  the  patent  shows  so 
and  so. 

The  Court :  I  think  that  is  true  as  an  ultimate  result ; 
yet  there  is  a  distinction  here,  in  that  he  is  having  express 
reference  to  the  defendants'  devices.  It  is  very  hard  to 
draw  the  line.     You  may  answer. 

A.  I  find  all  of  the  elements  which  I  mentioned  just 
l)reviously,  in  this  patent,  with  the  exception,  perhaps, 
that  the  plunger  does  not  eject  the  block.  The  means  for 
opening  the  chamber  is  manual,  instead  of  hydraulic,  as 
in  the  defendants'  press. 
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Q.  1  call  your  attention  to  patent  876,352,  which  is 
Defendants'  Exhibit  EE-7,  and  ask  whether  you  find  all 
of  the  essential  elements  of  the  defendants'  machines  in 
this  prior  patent. 

Mr.  L.  S.  Lyon:     Same  objection,  your  Honor. 

The  Court:     Same  ruling. 

Mr.  L.  S.  Lyon:  T  would  like  to  have  your  Honor 
look  at  Exhibit  FF  to  see  the  same  title  on  the  exhibit, 
and  the  same  information. 

The  Court:     I  know. 

Mr.  L.  S.  Lyon :  It  took  considerable  time  on  cross- 
examination  to  bring  out  the  diflferences  and  the  remote- 
ness 1 1559]  of  the  uses,  the  remoteness  of  the  function 
of  these  things.  T  don't  know  whether  this  evidence  is 
l)cing  offered  to  contradict  or  change  the  effect  of  Profes- 
sor Clapp's  testimony,  or  whether  it  is  being  gone  into 
cumulatively. 

The  Court:-  Objection  overruled.  It  may  be  that  that 
will  be  the  ultimate  result;  maybe  not.  It  is  like  an  ob- 
jection to  a  question  which  requires  a  no  or  yes  answer. 
If  the  answer  is  yes,  it  makes  all  the  difference  in  the 
\\-orid,  but  it  may  make  no  difference  if  the  answer  is 
no.  Suppose  he  says  no.  They  would  have  a  right  to 
examine  him.  It  may  be  that  he  won't.  In  that  event 
no  harm  is  done. 

Mr.  L.  S.  Lyon :  Except  we  have  to  repeat  Professor 
Clapp's  cross-examination  with  this  witness. 

The  Court :     No.     Overruled. 

A.  From  an  examination  of  this  patent  I  find  that 
each  one  of  the  structural  elements  is  duplicated  in  this 
device  that  are  contained  in  defendants'  presses,  as  men- 
tioned. 
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Q.  Just  to  clarify  the  record, — in  making  these  com- 
parisons, or  when  you  state  that  every  structural  element 
of  this  patent,  Exhibit  EE-7  is  to  be  found,  or  is  con- 
tained in  the  defendants'  presses,  to  what  are  you  limit- 
ing yourself  in  "everything", — do  you  include  all  the  nuts 
and  bolts? 

A.  No,  just  the  elements  which  I  mentioned  previously 
as  making  up  my  report  or  analysis.   [1560] 

Q.     Your  report,  referring  to  Exhibit  NN? 

A.  Yes.  The  chamber  lid,  means  for  operation,  and 
inlets  and  outlets,  plunger,  and  means  for  moving  the 
plunger. 

Q.  I  want  to  call  your  attention  particularly  to  the 
Cartier  patent.  No.  338,034,  which  is  Defendants'  Exhibit 
EE-1,  and  ask  you  to  compare  that  showing  with  the  ma- 
chines used  by  the  defendants. 

Mr.  L.  S.  Lyon :     Same  objection. 

The  Court :     Same  ruling. 

A.  This  patent  shows  all  of  the  same  list  of  struc- 
tural elements,  with  the  exception  of  the  supply  or  inlet 
pipe,  which  is  not  contained  in  this  patent,  but  all  of  the 
operating  parts  and  chamber  are  there. 

0.  Will  you  now  refer  to  patent  No.  1,018,568,  which 
is  to  Julius,  Defendants'  Exhibit  EE-9? 

A.  This  patent  has  all  of  the  elements  of  the  defend- 
ants' presses,  with  the  exception  of  perhaps  the  closure 
lid.  which  is  a  matter  of  degree,  perhaps,  because  the 
cylinder  valve  acts  as  a  closure  lid  against  which  the 
pressure  of  the  screw  can  be  directed  to  form  a  block  of 
snow  or  ice.     All  of  the  other  elements  are  there. 
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Q.  Is  that  the  reason  why  you  have  placed  a  question 
mark  in  that  square  which  is  intersected  by  the  column  B, 
and  patent  1,018,568,  appearing  in  the  left-hand  column? 

A.     Yes. 

Q.  Will  you  please  direct  your  attention  to 
patent  [1561]  1,288,255,  Defendants'  Exhibit  EE-12,  of 
the  patents  to  Stastney? 

Mr.  L.  S.  Lyon :  May  I  have  a  ruling  that  my  objec- 
tion can  stand  to  all  of  this  line  without  repetition,  your 
Honor  ? 

The  Court :  The  same  objection  as  to  each  one  of 
them. 

A.  This  patent  has  every  element  which  has  been  listed 
in  my  analysis  here  as  being  the  principal  elements  of  the 
defendants'  presses;  the  means  for  opening  the  chamber 
is  manual  instead  of  hydraulic,  but  nevertheless  there  is  a 
means  for  opening  and  removing  the  material  that  has 
been  pressed, 

Q.  By  Mr.  Miketta:  In  the  defendants'  machine.  Mr. 
Wells,  are  the  pressing  plungers  movable  within  a  cham- 
ber ?  A.     Yes. 

Q.     Do  yon  find  the  same  relationship  between  cham- 
ber and  piston  in  these  prior  patents? 
Mr.  L.  .S.  Lyon :     The  same  objection. 
A.     Yes;  in  all  of  them. 

The  Court:  Objection  overruled.  The  answer  may 
.stand.  [1562] 

O.  By  Mr.  Miketta:  In  the  defendants'  presses  what 
is  the   function  of  the  inlet  pipe? 
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Mr.  L.  S.  Lyon:  That  was  fully  answered  when  the 
witness  was  on  the  stand  before.  There  is  no  issue  about 
it,  or  it  calls  for  no  more  evidence  that  I  know  of. 

Mr.  Miketta:  I  only  have  one  or  two  more  questions 
and  1  think  we  would  expedite  matters. 

The  Court :     What  is  that  question  ? 

(Question  read  by  the  reporter.) 

The  Court :     Objection  overruled. 

A.  The  purpose  of  the  inlet  pipe  is  to  introduce  car- 
bon dioxide  liquid  for  making  solid. 

Q.  By  Mr.  Miketta :  Will  you  please  state  whether 
or  not  the  function  of  the  inlet  pipes  which  you  have  in- 
dicated in  your  analysis  of  the  British  patents  and  the 
other  patents  mentioned  on  Exhibit  NN — 

A.     All  of  those — 

Mr.  L.  S.  Lyon :  Wait  just  a  minute.  Is  that  question 
complete  ? 

Mr.  Miketta;  May  T  hear  that  question,  please?  [1563- 
1564.] 

(Question  read  by  the  reporter.) 

Q.      (Continuing)     Is  to  admit  a  liquid? 

Mr.  L.  S.  Lyon:  I  object  to  that  on  the  ground  previ- 
ously stated.  It  has  no  relation  to  the  defendants'  ma- 
chine. It  is  purely,  it  seems  to  me,  under  that  guise,  at- 
tempting to  go  back  and  thresh  the  same  straw  that  has 
been  threshed  by  Professor  Clapp. 

The  Court:  Yes;  I  think  that  is  true.  I  think  we  have 
had  enough  evidence  for  the  court  to  know  what  those 
inlets  are  for,  and  you  have  proved  what  they  are  for  in 
the  defendants'  device.    The  objection  will  be  sustained. 
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Q.  By  Mr.  Miketta:  The  Exhibit  NN  correctly  sum- 
marizes the  results  of  your  study,  does  it  not? 

Mr.  L.  S.  Lyon :  I  object  to  that  as  not  a  proper 
method  of  proof.  This  kind  of  a  summary  is  not  admis- 
sible. 

The  Court:     The  objection  is  sustained. 

Q.  By  Mr.  Miketta:  Did  you  prepare  this  summary 
yourself.   Mr.   Wells?  A.     Yes. 

Q.     And  it  was  typed  Under  your  direction? 

A.     Yes;  it  was. 

Mr.  Miketta :  J  ask  that  it  be  introduced  into  evidence 
as  Defendants'  Exhibit  NN. 

Mr.  L.  S.  Lyon:  Objected  to  on  the  same  grounds  and 
as  cumulative,  your  Honor. 

The  Court:  It  may  be  received  only  for  the  purpose 
of  [1565]  explaining  the  testimony  of  this  v;^itness. 

[Note:  Defendants'  Exhibit  NN  v^ill  be  found  in  the 
Book  of  Exhibits  at  page  1579.] 

Mr.  Miketta:     That  wall  be  all. 

Mr.  L.  S.  Lyon :  Your  Honor,  I  move  to  strike  the 
testimony  of  the  witness  on  the  ground  that  it  is  cumu- 
lative and  violates  the  rule  as  to  one  expert,  except  as  to 
such  questions  as  relate  to  defendants'  presses. 

The  Court :  In  the  main,  I  think  the  motion  is  sound 
but  I  think  it  is  very  difficult  to  segregate  the  elements 
where  it  is  sound  in  itself  and  where  it  is  not.  The  court 
can't  always  tell.  For  instance,  an  attorney  asks  a  wit- 
ness :  Did  you  on  a  certain  date  have  a  conversation  with 
Mr.  X?     Mr.  X  is  not  a  party  to  the  proceeding;  he  does 
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not  bind  anyone.  If  the  testimony  is  admitted,  it  is  clearly 
hearsay,  if  objection  is  made.  I  can't  tell.  If  the  an- 
swer is  "po",  that  ends  it;  if  the  answer  is  ''yes",  then 
follow  it  up  with  the  detail,  and  then  the  objection  may 
be  made  that  it  is  hearsay  and  the  objection  would  be 
sound. 

In  so  far  as  this  testimony  is  simply  experting  the 
patents  in  the  prior  art,  it  is  cumulative  and  violates  the 
understanding  that  we  were  to  have  one  expert  only  for 
each  subject  matter.  In  so  far  as  there  may  be  a  dis- 
tinction between  the  prior  art  and  the  defendants'  de- 
vices, it  is  proper,  but  it  is  too  much  trouble  to  separate 
them.  So  the  motion  will  be  denied,  but  the  court  will 
take  into  consideration  the  testimony  when  the  time  comes 
and  will  not  give  it  any  extra  force  due  to  the  cumulative 
nature  of  it.  [1566] 

You  may  cross-examine,  without  prejudice,  if  you 
wish  to. 

Mr.  L.  S.  Lyon:  I  do  not  think,  in  view  of  the  limited 
use  that  can  be  made  of  this  witness'  testimony,  that  I 
should  take  up  the  time  of  the  court  cross-examining,  be- 
cause I  would  just  be  going  over  the  same  things  that  I 
went  over  with  Professor  Clapp. 

The  Court :  I  think  that  is  true.  I  rather  suspected 
that  this  was  where  we  were  going  to  come  out,  but  at 
the  same  time  I  had  to  hear  the  testimony.  Anything 
further? 

Mr    Miketta:     That  will  be  all,  your  Honor. 

The  Court:     May  Mr.  Wells  be  excused? 

Mr.  Miketta:     Yes.  [1567] 
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WALTER  LEE  HOOD, 

called  as  a  witness  on  behalf  of  defendants,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

A.     Walter  Lee  Hood.   [1569] 

Direct  Examination. 

Q.  By  Mr.  Miketta:  Mr.  Hood,  where  do  you  re- 
side? A.     Houston,  Texas. 

Q.     What  is  your  present  occupation,  Mr.  Hood? 

A.  I  am  superintendent  for  W.  L.  Jones  &  Company, 
dredging-,  towing  and  distribution  of  sand  and  shell. 

Q.     What  technical  training  have  you  had,  Mr.  Hood? 

A.  Well,  T  am  a  graduate  of  the  chemical  department 
of  Washington  and  Lee  University.  I  was  with  the  Vir- 
ginia Iron,  Coal  &  Coke  Company  for  several  years,  as 
in  operations ;  and  with  the  Carbide  and  Carbon  Chem- 
icals Corporation,  on  plant  research,  particularly  on 
acetylene  derivatives  of  natural  gas;  and  with  the  Fed- 
eral Die  Stuff  and  Chemical  Corporation,  as  assistant 
superintendent  to  the  T.  N.  T.  department,  and  later 
siii)erintendent  of  the  acid  department,  Nitric  Acid  man- 
ufacture: then  with  the  Dry  Ice  Corporation  of  America 
as  engineer,  and  then  production  manager. 

Q.  \^^^en  were  you  employed  by  the  Dry  Ice  Corpo- 
ration of  [1570]   America? 

A.  About  the  first  of  April.  I  got  on  the  job  about 
the  10th  of  April,  1925. 

().  With  whom  had  you  been  employed  prior  to  that 
time?  A.     Carbide  and   Carbon   Chemicals. 
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Q.     When  did  you  leave  them? 

A.     The  end  of  March  of  that  year. 

Q.  At  what  plant  were  you  first  employed,  that  is, 
with  the  Dry  Ice  Corporation? 

A.  At  Liquid  Carbonic  plant  at  Maspeth,  Long 
Island. 

Q.  With  what  men  did  you  come  in  contact  at  that 
plant  ? 

A.  At  the  plant,  Mr.  Martin  and  Fitzpatrick  and  an- 
other young  engineer  whose  name  slips  me. 

The  Court:  Is  this  the  man  to  whom  Mr.  Martin  re- 
ferred in  his  testimony? 

Mr.  Miketta:     Yes,  sir. 

The  Court :     By  the  same  name  ? 

Mr.  Miketta:  The  Mr.  Martin  to  whom  you  referred 
is  Mr.  J.  W.  Martin? 

A.  Yes,  sir.  I  think  Mr.  Albee  was  the  Liquid  Car- 
bonic superintendent  at  the  time  I  went  there. 

Q.  Had  you  worked  with  solid  carbon  dioxide  before 
that  time? 

A.  I  had  not.  It  was  a  new — I  don't  think  many 
people  had  at  that  time,  commercially. 

Q.  Will  you  please  describe  the  apparatus  for  manu- 
facturing [1571]  solidified  carbon  dioxide  which  you 
found  at  the  Maspeth  plant  when  you  first  got  there? 

Hi******** 

Q.  Was  this  machine  that  you  have  just  described  op- 
erating when  you  reached  Maspeth?  A.     Yes.  sir. 

The  Court :  Will  you  give  that  time  a  little  more  defi- 
nitely, if  you  can? 

A.  Well,  I  left  the  Carbide  and  Carbon  at  the  end  of 
the  month  of  March  and  moved  my  family  from  down 
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there  to   1 1572]   New  York,  and  took  a  few  days  to  get 

settled.     I  think  it  took  me  probably  a  week  or  ten  days. 

Q.     Sometime  before  the  middle  of  April.   1925? 

A.     Yes,  sir;  some  before  the  middle,  I  am  sure. 

Q.     1925?  A.     Yes,  sir. 

Q.     That  ])ress  was  a  horizontal  press? 

A.     That   press   was  a  horizontal  press;  yes,   sir. 

O.     The  cylinder  was  vertical? 

A.     The  cylindrical  hopper? 

O.     Yes.  A.     Snow  hopper;  yes,  sir. 

O.  i)y  Mr.  Miketta:  Were  blocks  being  made  on  that 
niacliine  when  yon  arrived  there  about  the  10th  of  April. 
1925?  A.     Yes,  sir:  being  made  and  shipped  out. 

O.  I  show  you  Exhibit  L,  Mr.  Hood,  and  ask  if  you 
rccooiiize  that?  A.     Well,  diagrammatically. 

O.     What  does  that  represent? 

A.  I  take  it  it  represents  that  machine  in  a  diagram- 
matic form. 

Mr.  Caughey:     That  is  objected  to. 

O.  By  Mr.  Miketta:  The  machine  you  have  just  de- 
scribed? A.     Yes,  sir. 

Mr.  Caughey:  Just  a  second.  That  is  objected  to  as 
not  definite  enough,  no  foundation  laid.   [1573  | 

Q.  By  Mr.  Miketta:  Does  this  answer  the  descrip- 
tion that  3'ou'have  just  given  of  the  machine  which  you 
tirsl  observed  when  you  came  to  Maspeth? 

A.     Yes,  sir. 

The  Court:      I  think  that  corrects  the  difficulties. 

O.  By  Mr.  Miketta:  Do  you  know  what  is  meant  by 
a  Martin  snow  tank  to  which  reference  has  been  had 
(luring  the  trial  on  repeated  occasions? 

A.  Well.  I  didn't  know  it  by  that  name.  I  know  of 
tile  snow  tanks  that  were  used  there. 
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Q.     Will  you  please  describe  what  you  used? 

A.  Well,  sheet  metal  cylindrical  tanks,  double-walled, 
with — 

Q.     By  the  Court:     You  mean  a  jacket? 

A.  Well,  the  outer  was  a  complete  tank;  the  inner 
tank  had  no  top,  excepting  a  canvas  screen,  backed  by 
screen  wire  for  strength. 

O.     An  air  space  between? 

A.  With  a  space  between,  with  liquid  injected  into  the 
central  tank,  the  inner  tank,  and  an  external  door  .^oing 
clear  through  into  the  inner  tank,  and  the  unsolidified  gas 
coming  through  the  screen  on  the  top  around  between  the 
jackets  and  out  through  a  pipe  running  to  the  com- 
pressors. 

0.  By  Mr.  Miketta:  When  did  you  first  have  snow 
tanks  in  operation  at  Maspeth,  to  the  best  of  your  recol- 
lection ? 

A.  The  best  recollection  I  have  on  that  is  about 
six  [1574]  weeks  after  my  arrival,  probably  the  end  of 
May  or  the  first  of  June  of  1925. 

Q.  Do  you  know  why  the  snow  tanks  were  installed 
at  that  time? 

A.  Because  of  the  desire  of  the  customers  for  a  dif- 
ferent form  rather  than  a  square  brick.  They  wanted  a 
large  brick  and  also  wanted  cylindrical  ice  to  make  a 
round   disc. 

Q.     How  did  you  make  the  round  disc? 

Mr.  Caughey :  Just  a  second.  That  is  objected  to  un- 
less  he   is   speaking   from   his  own   knowledge. 

O.  By  the  Court:  Are  you  speaking  of  your  own 
knowledge  that  that  was  so? 

A.  As  lianded  me  by  the  sales  de])artment,  that  is 
what  they  wanted,  the  customer  wanted;  yes,  sir.     I  did 
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not  contact  the  customer  myself.  The  sales  department 
(lid,  and  told  me  that  is  what  they  wanted  and  we  had  to 
make  that  for  Schrafifts? 

Mr.  Caiighey:      I  move  to  strike  the  answer. 

The  Court:     It  may  be  stricken. 

O.  l>y  Mr.  Miketta:  In  what  form,  or  how  did  you 
utilize  this  snow  in  the  snow  tanks  when  they  were  first 
put  in  around  the  first  of  June,  1925,  Mr.  Hood? 

A.  For  making-  cylindrical  blocks  approximately  3  or 
?iV2  inches  in  diameter.     I  think  it  was  3. 

Q.     And  how  did  you  do  that? 

.\.     And  they  were  sliced  into  little  discs.   [1575] 

O.  How  did  you  make  these  little  cylindrical  blocks  of 
dry  ice? 

.\.  This  snow  was  taken  out  of  the  tanks  and 
through  a  funnel  into  a  pipe,  a  section  of  pipe,  and  tamped 
down  in  them,  and  then  i)Ut  under  a  toggle  press  which 
pressed  it  into  a  block. 

O.  Did  you  make  any  other  blocks  besides  these  round 
cylinders  ? 

.\.     We  made  the  10-inch  cubes  at  the  same  time. 

O.     How  did  you  make  those? 

.\.  In  the  same  general  manner,  by  putting  the  10- 
inch  mold  right  in  front  of  the  door  of  the  tank  with  a 
funnel  connecting  it  to  the  door  of  the  tank  and  shovel- 
ing the  snow  from  the  tank  down  into  the  mold  and  tamp- 
ing it  in  by  hand,  then  putting  it  on  a  hydraulic  press 
and  i)ressing  it  into  a  cube. 

O.  AVhen  you  speak  of  a  funnel  there  will  you  de- 
scribe what  that  looked  like  and  how  it  was  used? 

A.  Well,  in  the  10-inch  size,  of  course,  the  bottom 
was  the   10-inch  square,  flat  sides  went  up.  oh,  perhaps 
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6  inches  on  each  side,  with  a  little  flare,  and  the  back 
went  up  possibly  8  or  10  inches,  possibly  a  foot,  to  go 
under  the  lip  of  the  door  of  the  tank,  under  the  flange 
of  the  door  of  the  tank,  so  that  no  snow  would  be  lost 
in  the  compressor,  and  the  sides  protected  it  as  much  as 
possible  from  the  loss  of  the  air  or  snow.  It  was  a  sheet 
metal.  [1576] 

Q.     In  other  words,  it  was  more  like  a  chute  than — 

A.  Yes;  it  was  more  Hke  a  chute.  We  called  them 
funnels. 

Q.  And  it  led  from  the  door  of  your  snow  tank  into 
the  mold,  is  that  correct? 

A.     Into  the  mold:  yes,  sir. 

O.  How  would  you  get  the  snow  out  of  the  snow 
tank?  A.     A  short-handled  shovel. 

O.  Was  the  snow  powdery  or  loose,  or  was  it  chunky 
and  solid? 

A.  Oh,  it  was  like  semi-packed  snow,  natural  snow. 
It  had  to  be  dug  out  in  most  cases.  Occasionally  it  would 
drop  down.  When  you  dig  out.  it  would  drop  down  and 
a  little  bit  would  kick  out.  In  most  cases  it  had  to  be 
dug  out. 

0.  P)y  the  Court:  As  I  understand  it,  there  was  no 
marked  drop  from  the  snow  chamber  to  the  conij^ression 
chamber  ? 

A.  Xot  without  some  assistance.  He  may  ha\"e  taken 
the  shoxel  and  dug  down  and  scraped  it  in  there  and  then 
let  it  fall. 

O.  Yon  did  not  have  to  take  it  out  from  the  door 
and  tlien  drop  it  in  at  all:  it  went  right  down? 

A.      It  went  right  down;  yes,  sir. 
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O.      liiit  it  had  to  be  assisted  manually? 

A.     It  had  to  be  assisted  manually. 

Q.  By  Mr.  Miketta :  Did  you  ever  sell  any  blocks 
made  at  that  Maspeth  plant?   [1577] 

A.  Oh,  pick-up  orders  that  would  come  in;  yes. 
Peo])le  in  different  places  would  send  in  for  small  amounts, 
send  their  drivers  in  and  I  would  actually  make  the  sale 
there  at  the  plant.  Of  course,  I  sent  out,  I  made  the  ship- 
ments on  all  the  sales  and  sent  them  out. 

Q.  But  on  those  so-called  pick-up  sales  do  you  re- 
member of  making  them  on  the  blocks  that  had  been  man- 
ufactured on  the  unitary  machine  of  Exhibit  L? 

A.     Yes. 

O.     And  that  was  before  the  snow  tanks  were  put  in? 

A.     lief  ore  they  were  put  in. 

O.  Do  you  recall  the  price  which  you  were  getting  for 
dry  ice  at  that  time? 

A.  I  think  it  ^started  at  10  cents  a  pound  in  the  first 
stages. 

Q.     You  sold  it  by  the  pound?  A.     Yes,  sir. 

Q.     And  not  by  the  block? 

A.     By  the  pound  always  as  long  as  T  was  there. 

Q.  Do  you  remember  the  names  of  any  of  the  large 
customers  for  solidified  carbon  dioxide  that  was  made  on 
these  machines  that  you  have  just  described? 

A.     On  the  first  machines? 

O.     Yes. 

A.  Columbia  Dairy  or  Pharmacy — I  don't  remember 
which.     The  Columbia  part  is  right.   [1578] 

Mr.  Caughey:  Your  Honor,  I  am  assuming  that  all 
ihese  are  concerns  that  he  actually  made  sales  to  himself. 
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The  Court:  Yes;  they  must  be,  otherwise  they  would 
be  hearsay. 

A.  I  consigned  the  stuff  to  them.  I  didn't  make  the 
sales.     The  sales  department  handled  that. 

'Q.     By  the  Court:     You  shipped  it? 

A.     I  shipped  it  out  of  the  plant  to  them. 

The  Court:     Go  ahead. 

Mr.  Miketta:     May  I  modify  the  question? 

Q.  Do  you  remember  the  names  of  the  larger  cus- 
tomers to  whom  you  had  shipped  blocks  made  on  this 
small  unitary  machine? 

A.  As  I  stated,  this  Columbia  Pharmacy  or  Dairy — 
I  don't  know  which  it  was;  SchraflFts;  one  or  two — sev- 
eral restaurants  and  confectioners,  though  I  don't  recall 
their  names;  and  we  were  shipping  regularly  to  Canada, 
Montreal. 

Q.     To  whom  were  you  shipping  in  Canada? 

A.  T  don't  know  the  name.  I  don't  recall  the  name. 
I  know  we  had  a  regular  Canadian  shipment  daily. 

O.  Was  there  more  than  one  unitary  machine  at  Mas- 
peth  before  the  snow  tanks  were  installed,  in  the  first 
of  June,  1925,  Mr.  Hood? 

A.  Yes;  T  am  sure  the  second  one  had  been  delivered 
before  the  snow  tanks  were  put  in,  and  possibly  a  third. 

Q.  By  the  Court:  Purely  frcrni  curiosity,  how  did 
yon  [1579]  package  this  product  at  that  time  for  ship- 
ment to  places  like  Montreal? 

A.  First,  in  corrugated  container,  then  in  a  larger 
container  with  sawdust  and  shavings  between. 

Q.  At  first  you  did  not  have  any  sawdust  packing  on 
the  outside? 
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A.  No.  We  used  the  two  containers,  a  smaller  con- 
tainer in  which  the  blocks  were  packed  therein,  and  then 
])laced  in  a  larger  one,  with  the  sawdust  and  the  shavings 
around  as  insulation ;  and  they  were  very  unsatisfactory 
containers. 

Q.     Too  much  loss  in  transit? 

A.  They  were  not  strong  enough  to  carry  the  load. 
They  were  always  breaking  out  on  us. 

Q.  By  Mr.  Miketta:  You  are  referring  to  the  cor- 
rugated boxes? 

A.  Yes.  The  express  company  was  always  after  us 
until  we  changed.   [1580] 

Q.  Do  you  remember  whether  any  modifications  were 
made  in  these  unitary  machines  to  which  you  have  re- 
ferrtd  from  the  form  in  which  you  first  saw  the  machine 
iliat  you  identified  on  Exhibit  L? 

Mr.  Caughey :  He  only  referred  to  one  unitary  ma- 
chine, as  I  recall.     That  was  in  the  operation. 

The  Court :  The  time  should  be  made  more  definite. 
Re\  ise  your  question. 

Q.  By  Mr.  Miketta:  Do  you  remember  whether  any 
modification  was  made  in  that  machine,  which  you  first 
saw  at  the  Maspeth  plant,  about  the  10th  of  April,  1925. 
and  which  you  have  identified  on  Exhibit  L? 

A.     Yes,  sir. 

O.  Will  you  please  state  what  those  modifications 
were,  and  when  they  were  made? 

A.  I  can't  state  definitely  when  they  were  made.  They 
\\  crc  made  progressively. 

O.     XAHien  was  the  first  change  you  recall? 

A.  Probably  within  two  or  three  days  after  I  ar- 
v\yQ(\  there.     We  removed  the  cylinder,  a  portion  of  the 
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hopper,  and  used  only  the  conical  bottom.  Then  the  conical 
bottom  was  removed,  and  we  just  used  the  small  outlet 
to  the  compression  cylinder,  each  time  moving  the  screen 
downward  and  lowering  the  injection  and  outlet,  the  rea- 
son for  this  being  that  we  had  a  great  deal  of  trouble 
getting  the  snow  from  the  hopper  into  the  compression 
chamber.  [1581] 

Q.  So  the  first  modification  consisted  in  removing  the 
upper  cylindrical  solidfication  or  snowing  chamber? 

A.     Yes,  sir. 

Q.  But  retaining  the  lower  conical  portion;  is  that 
correct?  A.     Yes. 

Q.  When  you  removed  that  cylinder,  where  did ,  you 
place  your  liquid  injection  line? 

A.  Just  about  the  bottom  of  the  funnel,  the  conical 
hopper. 

Q.  Then,  as  I  understand  your  testimony,  a  subse- 
quent change,  consisting  in  removing  the  funnel  alto- 
gether, and  introducing  the  liquid  CO2  at  some  point  be- 
low that  at  which  it  had  formely  been  connected? 

A.  Yes,  just  above  the  compressing  chamber  itself, 
and — 

Q.     You  said  something  about  a  screen. 

Mr.  Caughey:     I  don't  think  the  witness  finished. 

A.  I  possibly  should  not  have  said  what  I  was  going 
to  say.     I  stopped. 

The  Court :     That  is  a  unique  experience  for  a  witness. 

Q.  By  Mr.  Miketta :  Was  it  responsive  to  the  pre- 
ceding question,  Mr.  Hood? 

A.  It  was  just  carrying  on  the  thing  down.  In  other 
words,  T  would  say  the  screen  right  above  it,  at  the  flange 
where  the  funnel  had  been  connected  on,  we  put  an  in- 
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\crted  [15(S2]  screen,  pyramidal  or  conical  shaped,  and 
also  turned  the  injection  nozzle  down  so  it  injected  into 
the  chamber  where  it  was  compressed  from  that  point, 
and  finally  got  the  injection  nozzle  right  into  the  chamber 
itself  through  the  side  thereof. 

Q.  Over  what  period  of  time  were  all  these  changes 
made,  to  the  best  of  your  recollection? 

A.  During  the  month  or  six  weeks  prior  to  the  instal- 
lation of  the  snow  tanks,  and  possibly  it  overlapped  a 
little  with  the  installation  of  the  snow  tanks. 

O.  You  say  the  snow  tanks  were  installed  somewhere 
around  the  first  of  '25?  A..     Yes,  sir. 

Q.  So  that  these  changes  were  made  within  an  ap- 
]:)roximate  six  weeks'  period  from  the  time  that  you  got 
there  and  the  time  the  snow  tanks  were  put  in.  or  there- 
abouts ? 

A.  Possibly  a  little  overlapping;  it  may  have  taken 
two  months  to  make  all  these  changes,  and  we  tried  out 
each  one. 

O.  Do  you  know  how  high  a  pressure  you  developed 
in  these  pressing  chambers? 

A.     Tn  that  machine,  I  do  not. 

O.     Did  you  have  a  pressure  gauge  on  it? 

A.     No. . 

O.  When  you  started  injecting  liquid  CO2  directly 
into  the  side  of  the  compression  chamber  do  you  dis- 
tinctly  [1583]  remember  that  being  done? 

A.     Yes,  very  distinctly. 

O.  Did  you  have  anything  to  do  with  that  person- 
ally? 

A.  r  don't  know  that  I  drilled  the  hole,  but  at  least 
1  directed  it. 
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Q.  Do  you  remember  the  drilling  or  having  a  hole 
drilled  into  the  side  of  the  chamber?  A.     Yes. 

Q.  Where  were  all  these  operations  carried  out? 
Where  were  these  machines  located  in  the  plant  of  the 
Liquid  Carbonic   Company? 

A.  I  don't  remember  my  directions  well  enough  to  say 
which  corner  of  the  compressor  room  of  the  Liquid  Car- 
bonic plant  it  was,  but  it  was  in  one  of  the  corners. 

The  Court:     On  the  ground  floor? 

A.     On  the  ground  floor,  yes,  sir. 

Q.  By  Mr.  Miketta:  Was  it  a  separate  room,  or  w^as 
it  a  part  of  a  larger  area? 

A.  It  was  part  of  the  whole  compressor  room,  the 
main  plant. 

Q.  Could  visitors'  observe  the  operations  being  carried 
out? 

A.  There  was  nothing  to  keep  them  from  it.  Every- 
body who  came  into  the  oflice  of  Liquid  Carbonic  had 
almost  to  brush  by  it,  because  the  entrance  to  their  ofiice 
was  right  next  to  it.  It  was  an  inside  room  in  the  plant 
from  [1584]  this  same  big  room. 

Q.     Did  you  have  any  visitors?  A.     Oh.  yes. 

Q.     Did  you  have  many  of  them,  or  just  a  few? 

A.  We  did  not  have  so  awful  many,  but  they  were 
coming  continuously. 

Q.  Do  you  remember  whether  any  of  the  officials  of 
Liquid  Carbonic  saw  the  apparatus  and  observ^ed  its.  op- 
eration? A.     Yes,  Mr.  Levedan  and  Mr.   Brown. 

O.     How  do  you  spell  that? 

A.  T>-e-v-e-d-a-n.  Pete.  It  was  a-n  or  o-n :  I  am  not 
sure  which. 
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Q.     Who  is  Mr.  Brown? 

A.  He  was  afterward  President  of  the  Liquid.  I  don't 
know  what  his  capacity  was  at  that  time,  but  it  was  near 
the  top.  He  must  have  been  vice-president.  At  that  time 
there  was  a  little  Scotchman  who  was  president.  I  don't 
remember  his  name.  He  was  present  there  on  at  least 
one  occasion. 

Q.  Did  you  ever  give  anybody  instructions  not  to  let 
visitors  into  the  plant? 

A.  Certainly  I  did  not.  I  never  had  anything  of  that 
kind,  or  gave  any. 

Q.  Mr.  Hood,  were  these  3>^  by  V/2  inch  blocks  that 
yon  described,  light  and  white,  or  were  they  grayish  or 
translucent?     How  could  you  describe  them?  [LS85] 

A.  In  the  main  they  were  white.  Occasionally  they 
were  translucent,  or  had  translucent  streaks,  or  striations. 

Q.  Will  you  please  tell  us  whether  you  had  any  dif- 
ficulty in  running  that  machine,  after  you  had  drilled  the 
hole  in  the  side,  and  were  injecting  liquid  directly  into 
the  pressing  chamber? 

A.  Oh,  yes,  we  had  trouble  with  it  all  the  way 
through.  We  produced  with  it,  but  we  had  mechanical 
trctubles,  as  you  do  with  most  new  machines,  I  think. 

O.     What  sort  of  a  drive  did  you  have  for  the  plunger  ? 

A.     A  motor  drive,  through  belts. 

O.  Did  it  always  run  at  a  constant  speed,  or  did  you 
vary  it? 

A.  Oh,  no,  we  varied  that  speed;  slowed  it  down  ma- 
terially ;  generally  worked  down  toward  a  slower  move- 
ment. 

O.  When  you  were  injecting  liquid  carbon  dioxide  di- 
rectly into  the  pressing  chamber,  will  you  describe  the  op- 
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erations  as  they  would  be  carried  out?  In  other  words, 
assuming  that  you  are  starting  up  this  machine  with  liquid 
being  injected  directly  into  the  pressing  chamber,  to  the 
best  of  your  recollection  what  were  the  operations? 

A.  You  would  have  your  end  closed  with  yuur  C 
clamp,  and  turn  on  your  liquid  and  open  the  return,  and 
we  tried  it  both  running  the  machine  continuously  with  a 
slow  movement,  and  also  intermittent,  allowing  the  snow 
chamber  to  accumulate,  and  started  the  motor.  We  got 
the  best  results  by  [1586]  the  intermittent  operation,  but 
in  doing  so  had  a  lot  of  trouble  in  moving  the  machine 
and  had  to  put  a  vent  into  the  cylinder,  which  helped  us 
a  whole  lot  on  that. 

Q.  What  do  you  mean,  that  you  had  trouble  in  mov- 
ing the  machine?     Were  you  moving  the  entire  machine? 

A.  No,  trying  to  get  it  started  to  make  its  cycle,  and 
compressing  the  blocks. 

O.     Where  was  this  vent  placed,  which  you  refer  to? 

A.  It  was  put  into  the  compression  chamber,  leading- 
out  of  the  compression  chamber. 

0.     What  would  you  do  with  that  then? 

A.  Open  it  before  starting  the  plunger  to  the  machine, 
to  compress  the  block.  In  other  words,  we  did  that  to 
relieve  the  pressure  so  that  we  could  compress  it.  1"nerc 
wasn't  power  in  our  machine  to  handle  it  otherwise. 

0.  After  you  had  compressed  this  snow  against  that 
C  clamp,  what  did  you  do  with  that? 

A.  Removed  the  C  clamp  and  the  plate,  and  kicked  it 
out. 

O.  Kicked  (jut  the  block,  and  then  you  would  start  all 
(ner  again  by  putting  the  C  clamp  on? 
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A.  We  did  in  some  instances,  and  in  some  instances 
we  put  a  longer  nozzle  on,  and  extruded  the  block,  and 
allowed  the  block,  after  it  was  formed  to  seal  it. 

Q.  To  the  best  of  your  recollection,  was  an  operation 
such  as  you  have  described  carried  out  before  the  snow 
tanks  [15871  were  put  in  there,  around  the  first  of  June, 
1925?  A.     Most  emphatically. 

Q.  When  you  were  making  the  10  by  10-inch  blocks 
from  sn(nv  made  in  the  snow  tanks,  how  did  you  compress 
that  snow?  A.     On  a  vertical  hydraulic  press. 

Q.     How  was  that  press  driven? 

A.  First  by  a  little  hand  hydraulic  pump;  later  motor 
driven. 

O.  How  much  pressure  did  you  have  in  that  hydraulic 
])ress?  A.     As  I  remember,  600  to  800. 

Q.     Did  you  ever  have  any  trouble  with  the  molds? 

A.     A  great  deal  with  the  molds  breaking. 

O.     Do  you  mean  they  broke  on  pressing? 

A.  While  pressing.  We  started,  T  think,  at  about  less 
than  one-half-inch  steel.  We  got  up  to  half-inch,  and 
then  banded  them. 

Q.     You  put  bands  around  them? 

A.  Put  bands  around  them  to  reinforce  them.  Even 
then  they  broke  quite  often. 

O.  Mr.  Hood,  T  show  you  Plaintiffs'  Exhibit  6.  and 
ask  you  if  these  horizontal  members  appearing  on  the 
mold  are  bands  such  as  you  have  described. 

A.     They  are  reinforcing  bands,  yes.   [1588] 

O.  Do  you  recall  what  use  Schraffts  made  of  the 
l)locks   which   you  manufactured  and  sold  to  them  ? 

A.      In  what  they  called  a  carry -home  ice  cream  pack- 
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Q.     What  size  blocks  di(l  they  use  on  that? 

A.  The  3 >^ -inch  cylinder  cut  into  discs — 3  or  3>2,  I 
think  it  was ;  probably  3-inch.  Those  discs,  as  a  rule, 
were  about  one  inch  in  thickness. 

Q.  Do  you  recall  any  advertising  program  for  the 
sale  of  dry  ice,  going  back  to  1925? 

A.  By  us  or  by  a  dealer?  Schrafft's  had  their  own. 
Of  course,  that  was  primarily  to  sell  ice  cream:  not  our 
ice.  But  they  demonstrated  it  in  their  windows;  piled  up 
the  blocks  in  their  windows. 

Q.     Do  you  have  a  clear  recollection  of  that? 

A.  Very  clear.  I  saw  it,  and  I  had  an  amusing  inci- 
dent, when  some  person  I  met  found  I  was  connected  with 
it,  and  told  me:  Oh,  yes,  they  had  been  in  there  and  the 
young  lady  in  Schraffts  told  them  it  was  poison,  and  they 
had  to  be  very  careful  with  it.  I  immediately  got  in  touch 
with  our  sales  department,  and  told  them  they  had  better 
go  over  there  and  correct  that  impression. 

Q.     When  did  this  occur? 

A.     In  the  very  early  stages;  probably  in  April. 

Q.     You  weren't  making  10-inch  blocks  in  April? 

A.     No:  they  used  the  smaller  ones  first.   [1589] 

Q.  Schraffts  were  using  3>^  x  3>^  blocks  first,  and 
then  later  on  they  were  using  the  larger  blocks? 

A.     Yes. 

Q.  How  long  did  you  continue  using  these  unitary 
machines  for  the  solidification  and  compressing  of  carbon 
dioxide  ? 

A.  Oh.  possibly  a  couple  of  weeks,  or  a  little  more 
after  we  started  the  installation  of  the  snow  tanks ;  I  would 
say  well  into  June;  possibly  through  June. 
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Q.  Did  you  discard  these  unitary  machines  after 
June,  125? 

A.  We  discontinued  their  use,  because  the  entire  cus- 
tomer demand  was  for  the  large  block  and  the  discs,  and 
we  couldn't  make  those  sizes  on  that  machine,  so  they 
were  simply  shelved  for  the  time  being. 

Q.  Why  didn't  you  build  a  large  machine  for  making 
the  10  X  10  blocks? 

Mr.  Caughey:     If  he  knows. 

A.     Time  and  money;  lack  of  time  and  money. 

Mr.  Caughey :     I  mean  of  his  own  knowledge. 

The  Court:    Do  you  know  of  your  own  knowledge? 

A.  We  were  desperately  short  of  money.  We  knew 
it,  and  couldn't  go  forward;  and  also  the  time  element. 

Q.  By  the  Court :  You  couldn't  get  the  money  within 
the  time  you  needed  it? 

A.  No,  we  couldn't,  and  build  the  machine  in  time, 
even  [1590]  if  we  had  the  money;  we  would  have  had  to 
go  through  the  snow  tank  stage,  had  we  had  the  money 
in  time. 

Q.     In  time  for  what? 

A.     To  build  the  machine;  to  build  the  larger  blocks. 

Q.  What  time  were  you  looking  to,  the  Fourth  of 
July,  or  Christmas,  or  what? 

A.     They  were  demanding  ice  by  then. 

Q.  By  Mr.  Miketta:  Was  the  demand  for  dry  ice 
growing  all  the  time? 

A.  [  don't  think  there  was  any  time,  except  possibly 
in  the  depth  of  winter,  that  we  weren't  behind  in  our  sales. 
Rationing  started  in  those  days  with  us,  because  we  had 
to  ration  it  to  customers. 
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Q.  Did  you  throw  these  unitary  machines  away,  dis- 
card them,  sell  them  to  the  junk  man,  or  what  happened 
to  them  ? 

A.  One  of  them  I  definitely  recall  was  kept  in  the 
building  there  at  the  Liquid,  quite  some  time.  A  second 
one  was  just  outside  the  door,  alongside  the  building.  We 
did  not  discard  them.  We  kept  it  inside  the  building,  one 
of  them,  very  much  in  the  way  too. 

Q,  These  machines  were  visible  to  anyone  who  went 
by;  they  weren't  boxed  up,  covered  up? 

A.     Covered  with  grease,  to  protect  them. 

Q.     Why  did  you  do  that?  A.     To  protect  them. 

Q.     What  were  you  saving  them  for?  [1591] 

A.  We  expected  to  use  them,  at  least  so  we  were  told 
by  our  general  manager,  Mr.  Gray,  and  cautioned  to  take 
care  of  them. 

Q.  How  long  was  the  production  of  solidified  carbon 
dioxide  continued  in  Maspeth? 

A  Well,  to  the  best  of  my  recollection,  approximately 
a  year  after  I  got  there;  maybe  a  little  longer:  into  the 
summer  of  '26. 

Q.     Then  where  did  you  go?  [1592] 

A.  To  the  General  Carbonic  plant  at  Sixth  Street  and 
East  River,  Long  Island  City. 

O.  Do  you  have  a  distinct  recollection  of  spending  the 
winter  of  1925  and  1926  at  Maspeth? 

A.     Yes,  very  definitely. 

Q.     Any  particular  incident? 

A.  I  know  how  the  snow  used  to  bank  up  on  my  car 
standing  there,  and  I  burned  a  hole  in  my  brand  new  over- 
coat getting  into  the  plant  one  morning. 

Q.     That  was  during  the  winter  of  1925  and  1926? 

A.     Yes. 
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Q.  How  did  you  manage  to  burn  a  hole  in  your  over- 
coat? 

A.  I  stood  away  from  the  wind,  and  lit  my  pipe,  and 
dropped  some  fire  into  it. 

Q.  Do  you  know  why  you  moved  over  to  the  General 
Carbonic  plant  at  Sixth  Street  and  East  River? 

A.  Because  of  Liquid's  inability,  or  lack  of  desire,  to 
furnish  us  with  the  amount  of  liquid  we  needed,  and  it 
interfered  with  their  production,  and  selling  this  liquid. 
They  virtually  kicked  us  out. 

0.  Tn  other  words,  you  were  using  too  much  liquid 
for  your  dry  ice? 

A.  Yes,  sir;  we  wanted  more  than  they  were  willing 
to  supply  us. 

Q.  Did  you  move  all  of  your  solidification  equipment 
from  Maspeth  over  to  General  Carbonic?   fLS93] 

A.  We  moved  all  the  equipment  that  we  used,  yes. 
We  moved  all  of  our  equipment  away  from  Liquid,  from 
Maspeth. 

Q.  Do  you  have  a  distinct  recollection  of  loading  up 
this  unitary  machine  from  the  Maspeth  plant? 

A.  Yes;  I  have  a  very  distinct  remembrance  of  load- 
ing it. 

O.     What  sort  of  a  truck  were  you  using? 

A.     An  antiquated  White. 

Q.     Did  you  have  charge  of  that  moving  operation? 

A.     Yes. 

O.  You  say  this  move  occurred  sometime  about  a  year 
after  you  had  come  to  the  Maspeth;  is  that  right? 

A.  Tt  was  dnrini^-  the  spring  or  summer  of  1926,  as  T 
remember  it. 

O.  Do  you  remember  whether  you  took  your  snow- 
tanks  over  to  the  General  Carbonic  plant?  A.     Yes. 
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Q.  Whom  did  you  meet  at  the  General  Carbonic  plant 
when  you  first  got  there? 

A.  Mr.  McLaren  and  his  superintendent.  I  forget 
his  name.    An  Italian.    Tony,  was  it? 

Q.     What  position  did  Mr.  McLaren  have? 

A.     Manager. 

Q.  Did  you  find  any  machines  in  existence  at  the 
General  Carbonic  plant  when  you  first  went  over  there, 
for  the  manufacture  of  solidified  carbon  dioxide?   [1594] 

A.     No,  sir. 

O.  What  machines  for  the  making  of  solidified  carbon 
dioxide  did  you  use  at  the  plant  of  General  Carbonic  when 
you  first  got  there?  A.     Snow  tanks. 

Q.     How  did  you  press  the  snow? 

A.  In  a  vertical  press.  I  don't  recall  whether  we  dis- 
continued the  3-inch  cylinder  by  that  time  or  not.  I  think 
we  had,  but  I  am  not  sure  of  that. 

Q.  By  the  Court:  You  mean  a  separate  vertical 
press  ? 

A.     Yes,  we  used  a  toggle  press,  a  vertical  press. 

Q.  You  tamped  it  after  you  took  it  out  of  the  snow 
chamber  ? 

A.  We  tamped  in  the  sections  of  pipe,  and  put  it  in 
the  toggle  press.  I  think  that  had  been  discontinued  be- 
fore we  moved.     I  am  not  sure  of  that. 

0.     What  had  been  discontinued? 

A.  The  manufacture  of  the  3-inch  cylinder  or  disc.  I 
think  we  were  confining  it  purely  to  10-inch  tubes  at  that 
time;  so  I  am  not  definite  on  that  point. 

0.  By  Mr.  Miketta :  After  you  got  to  the  plant  of 
General  Carbonic  did  you  discuss  the  manufacture  of 
blocks  of  solid  carbon  dioxide  with  Mr.  McLaren? 

A.     Yes,  definitely. 
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Q.     When  did  you  do  that? 

A.  I  expect  we  did  it  every  day  of  two  duritig  our 
stay   [1595  I   there;  certainly  at  first  cjulte  ofteh. 

Q  Within  hoW  many  days  after  you  had  got  there 
did  you  discuss  that  with  him? 

A.  Well,  if  not  the  first  day  we  started  manufactur- 
ing, certainly  the  second  or  third,  because  it  was  under 
continuous  discussion  almost  whenever  he  had  time  to 
cdttie  and  visit  us. 

Q.     He  was  stationed  at  that  plant,  wasn't  he? 

A.  Yes.  Of  course,  his  office  was  in  the  other  por- 
tion of  the  building,  away  from  us. 

Q.     Did  you  ever  meet  Mr.  Cole  at  that  plant? 

A.     Yes. 

Q.  These  discussions  with  Mr.  McLaren,  where  were 
they  held? 

Mr.  Caughey:  Objected  to  Upon  the  ground  that  tib 
proper  foundation  is  laid.  We  don't  know  who  Was 
preserit. 

The  Court :  1  suppose  he  is  iu  the  process  of  doing 
that? 

Mr.  Miketta:    Yes,  Your  Honor. 

A.  We  discussed  it  right  there  where  We  Were  work- 
ing. 

The  Court:    Who  were  present? 

A.  The  men  who  were  working  for  us,  doing  the 
actual  work.  Generally  Mr.  McLaughlin  and  myself,  or 
possibly  the  superintendent,  this  Italian,  whom  I  can't 
recall  his  name,  was  often  with  Us.  We  diScUssed  it  on 
many  occasions. 
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Q.  What  did  you  discuss?  What  was  the  subject  of 
these  discussions  regarding  the  manufacture  of  solid  car- 
bon [1596]  dioxide? 

A.  Objections  to  the  snow  tank  process  which  we 
were  using,  as  in  their  minds  we  were  wasting  a  great 
deal  of  gas. 

Mr.  Caughey:  I  object  to  that,  and  move  to  strike  it. 
The  question  was  what  was  the  subject.  If  they  want  to 
go  into  the  whole  conversation,  that  is  something  else 
entirely. 

The  Court:  Try  and  tell  us  as  nearly  as  you  can  re- 
member. If  you  can  remember  who  said  what,  tell  that. 
Did  Mr.  McLaren  come  in  and  say :  Here,  you  rascals, 
you  are  using  too  much  of  our  material;  or  what? 

A.  Rather  we  were  wasting  too  much;  when  you 
opened  the  snow  tank  door,  the  residual  gas  in  there  gave 
a  puff  out  into  the  air.  and  with  the  humidity  around  New 
York,  it  was  quite  visible,  and  made  a  big  show.  It  was 
quite  a  loss.    They  objected  to  the  loss. 

Q.     By  Mr.  Miketta:    Who  objected  to  the  loss? 

A.  Mr.  McLaren,  and  his  superintendent.  They  criti- 
cized us  for  wasting  gas,  which,  of  course,  we  were  doing, 
to  some  extent. 

Q.     What  else  was  said? 

A.  Thev  only  comeback  we  had  on  that  was  that  we 
had  had  machines  which  were  self-contained,  and  did  not 
waste  it,  and  that  when  conditions  would  permit,  we 
would  go  back  to  them. 

Q.  Did  you  describe  those  machines  to  Mr.  McLaren 
and  [1597]  to  this  Italian? 

A.  Most  certainly,  because  that  was  the  only  come- 
back we  had  to  their  objections. 
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Q.  Did  you  tell  them  how  the  machines  were  con- 
structed ? 

Mr.  Caughey:  If  your  Honor  please,  I  think  he  should 
repeat  this  conversation.  We  should  not  have  merely 
questions  at  this  stage  of  the  proceeding. 

The  Court :  As  nearly  as  possible,  tell  us  everything 
you  can  remember  about  these  conversations.  Mani- 
festly, after  this  number  of  years  you  can't  tell  exactly 
what  words  you  said,  but,  as  near  as  you  can  remember, 
the  subject  matter  of  them. 

A.  That  the  old  unitary  machine  was  the  only  defense 
we  had  against  their  complaint  of  loss  of  gas.  I  told 
them  we  had  done  it ;  could  do  it ;  and  we  were  going  back 
to  it. 

Q.     You  told  that  to  Mr.  McLaren?  A.     Yes. 

Q.     Did  you  describe  that  unitary  machine  to  him? 

A.     As  we  had  used  it,  yes,  I  think  we  had. 

Q.     Was  there  one  over  there  at  the  place? 

A.  I  don't  recall  whether  we  took  these  machines  there 
with  us,  or  sent  them  back  to  the  factory  at  Eppenbach's 
and  stored  them  there.  I  don't  remember  whether  we 
stored  them.  I  remember  loading  them  on,  but  I  don't 
know  at  what  point  we  stored  them.  I  do  remember  one 
was  stored  at  Eppenbach's,  and  possibly  more.  Eppenbach 
was  the  maker —  |1598|   E])penbach  Bros. 

Q.  What  did  you  tell  Mr.  McLaren  about  the  advan- 
tage of  the  unitary  machine? 

A.  That  it  was  unitary,  enclosed,  and  therefore  not 
exposed  to  the  atmcxsphere,  and  did  not  lose  the  gas :  that 
it  went  back  into  the  system,  and  stayed  in. 

O.     What  did  he  say  to  that  ? 

A.     I  think  he  thought,  why  the  devil  don't  you  do  it? 
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Q.  By  Mr.  Miketta:  Mr.  Hood,  did  you  just  give 
this  sort  of  a  description  to  Mr.  McLaren,  or  did  you  de- 
scribe to  him  just  how  these  machines  had  been  built? 

A.  I  am  sure  that  I  gave  him  as  definite  a  description 
as  I  was  able  to.  As  I  said,  that  was  the  only  defense 
we  had  against  his  complaint  of  loss  of  gas. 

Q.  Did  you  tell  him  it  was  horizontal,  for  example? 
I  wish  you  would  try  and  recall  in  as  great  detail  as  pos- 
sible, what  was  said,  and  the  extent  to  which  you  de- 
scribed the  machine  to  Mr.  McLaren. 

A.  As  his  Honor  stated,  I  would  hesitate  to  try  to 
remember  the  words  of  the  conversation  at  that  time,  but 
I  am  certain  I,  on  many  occasions,  gave  him  as  complete 
a  description  as  I  was  capable  of,  as  definite  a  description 
as  I  was  capable  of,  and  having  used  that,  and  being  very 
familiar  at  that  time  with  it,  I  think  I  must  have  given 
him  a  fairly  good  one. 

Q.  By  the  Court:  Did  you  tell  him  where  they  were 
[1599]   stored? 

A.  I  am  certain  that  Eppenbach,  the  maker,  was  men- 
tioned, and  the  fact  that  there  was  one  there,  because 
certainly  T  would  have  been  glad  to  have  him  see  it,  and 
show  him  what  I  was  talking  about.   [  1600] 

Q.  By  Mr.  Miketta :  These  conversations,  you  say, 
took  place  within  a  few  days  after  you  first  moved  to  the 
General  Carbonic  plant,  is  that  correct? 

A.     Yes,  sir. 

O.  And  also  conversations  along  those  lines  took  place 
at  other  time?  A.     A  great  many  times, 

Q.  How  long  did  you  continue  your  operations  at  the 
General  Carbonic  plant.  Mr.  Hood? 

A.     Approximately  a  year,  as  T  remember. 

(Short  recess.) 
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The  Court :    You  may  proceed. 

Q.  By  Mr..  Miketta:  Mr.  Hood,  when  did  you  first 
meet  Mr.  Cole? 

A.  It  would  be  right  hard  to  say.  It  was  sometime, 
I  would  think,  in  the  early  months  of  our  stay  over  at 
General,  but  it  would  be  hard  to  put  my  finger  on  it. 

Q.  During  these  conversations  with  Mr.  McLaren, 
which  you  have  referred  to,  concerning  the  amount  of  gas 
which  you  were  allegedly  wasting,  and  the  unitary  ma- 
chine, was  Mr.  Martin  present? 

A.  I  am  sure  he  was  present  in  some  of  these  conver- 
sations, although  when  he  was  present  I  shifted  it  to  him, 
to  let  him  handle  the  burden  of  it, 

0.     Was  Mr.  Martin  your  superior? 

A.     Yes,  sir.  [1601] 

0.  Was  Mr.  Cole  present  at  any  of  these  discussions 
which  you  had  with  Mr.  Martin,  with  or  without  Mr. 
McLaren  being  present? 

A.     I  wouldn't  say.     I  don't  recall. 

Q.  Did  Mr.  McLaren  or  Mr.  Cole  at  any  time  during 
your  stay  at  General  Carbonic  tell  you  that  they  were 
working  on  a  machine  for  solidifying  and  pressing  carbon 
dioxide?  A.     Not  that  I  remember. 

0.  During  these  various  changes  which  you  have  re- 
ferred to.  during  the  months  of  April  and  May,  of  1925, 
while  you  were  at  the  Liquid  Carbonic  plant? 

A.     Do  you  mean  changes  in  that  machine? 

O.  Yes.  Tn  that  unitary  machine,  who  directed  those 
changes?  A.     Mr.  Martin. 

Q.     You  had  referred  to  an  air  vent? 

A.     A  vent. 

Q.     Tn  your  testimony. 

A.     It  was  not  an  air  vent;  a  vent.    • 
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Q.     Where  did  it  go?  A.     To  the  air. 

Q.     It  went  to  the  air?  A.     Yes. 

Q.  I  show  you  Defendants'  Exhibit  O,  and  ask  you 
whether  that  correctly  represents  one  of  the  early  stages 
of  that  unitary  machine?  [1602] 

A.  I  think  my  testimony  as  already  given  would  say 
that,  yes.  sir ;  in  other  words,  at  the  point  where  we  used 
the  funnel  alone. 

Q.  And  after  you  had  removed  the  cylindrical  upper 
portion,  is  that  right?  A.     Yes. 

Q.  Now  I  show  you  Defendants'  Exhibit  P.  and  ask 
you  whether  that  exhibit  correctly  shows  the  subsequent 
changes  to  which  you  have  referred  in  your  testimony? 

A.  Yes,  each  in  step,  as  we  moved  downward,  getting 
closer,  until  finally  we  got  into  the  chamber  itself. 

Q.  In  other  words,  you  moved  the  liquid  injection 
inlet?  A.     We  did,  in  the  cylinder,  down  here. 

Q.     By  "here"  the  witness  is  referring — 

A.  Into  the  funnel :  then  into  the  small  neck  above 
the  machine  where  the  funnel  connects  it. 

Q.     You  are  referring  to  Exhibit  P? 

A.  At  this  stage  to  P;  then  down  into  the  cylinder 
itself. 

The  Court :  Let  the  record  show  "this  stage"  is  the 
No.  2  stage?  A.     Yes,  sir. 

O.  Bv  Mr.  Miketta:  I  also  notice  that  in  describing: 
the  operation  of  that  unitary  machine  with  the  liquid  in- 
jection taking  place  directly  into  the  pressing  chamber 
you  had  stated  that  at  the  end  of  that  pressing  operation 
the  block  [1603]  was  kicked  out.  What  did  you  mean  by 
that?    What  kicked  it  out? 

A.  The  addition  of  more  snow,  and  pushing  it  out  by 
the  next  block  coming  up. 
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O.  In  other  words,  the  kicking  out  force  was  the 
piston,  is  that  right?  A.     Yes,  sir. 

Q.  Yon  referred  to  the  presence  of  visitors  in  that 
plant.  Were  those  visitors  present  there  before  or  after 
the  snow  tanks  were  installed? 

A.     I  would  say  both ;  before  and  after. 

Q.  I  now  would  like  to  show  you  Plaintiffs'  Exhibit 
No.  5,  and  ask  whether  you  recognize  that,  and  please 
state  what  it  is. 

A.  That  is  the  snow  tank  installation  there  at  Mas- 
peth,  and  the  togq^le  press  on  this  end. 

Q.     You  are  referring  to  the  left  end? 

A.  T  am  referring  to  the  lefthand  end,  in  the  fore- 
ground of  the  picture,  and  the  hydraulic  press  at  the  far 
end  of  the  platform,  in  front  of  the  tanks. 

Q.  This  is  the  toggle  ])ress  which  you  employed  in 
making  the  3-inch  cylinders? 

A.  Yes.  Some  of  the  empty  shells  are  down  there 
underneath  it. 

Mr.  Miketta:  The  witness  has  referred  to  the  left 
portion  of  Exhibit  5  in  his  last  answer.  [1604] 

Q.  Does  this  photograph  show  or  indicate  the  position 
of  the  chute  or  funnel,  to  which  you  had  referred  in  speak- 
ing of  the  movement  of  the  snow  from  the  snow  tank  to 
the  mold?  A.     I  think  it  is  very  plainly  shown  there. 

Q.     Will  you  please  call  our  attention  to  where  it  is? 

A.  Frost-covered,  right  there.  That  outline  in  frost. 
Of  course,  there  is  gas  there  over  it,  and  hides  it  to  some 
extent.  There  is  the  funnel  up  under  the  lip  of  this  tank, 
and  going  into  the  cylinder,  the  mold,  connecting  the  two. 

Mr.  Miketta:  May  the  record  show  that  the  witness 
has  referred  to  an  object  protruding  from  the  further- 
most snow  tank  door,  shown  in  Plaintiffs'  Exhibit  5? 
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The  Court:    Extending  to  the  right  of  that? 

A.     It  really  comes  forward  from  it. 

The  Court:  The  picture  seems  to  make  it  look  that 
way?  A.     Yes,  sir. 

Q.  By  Mr.  Miketta :  I  understand  from  your  testi- 
mony that  sometime  during  the  summer  of  1927  you 
moved  away  from  the  General  Carbonic,  is  that  right? 

A.     I  think  it  was  during  the  summer  of  '27. 

Q.     Where  did  you  move  the  equipment? 

A.  There  was  some  overlapping,  but  we  opened  the 
plant  at  Yonkers,  and  then  continued  at  General. 

Q.  The  moving  to  Yonkers  took  place  when,  to  the 
best  of  your  recollection?  [1605] 

A.  I  think  we  got  started  fairly  early  in  the  summer 
at  Yonkers,  and  to  the  best  of  my  memory  continued  fairly 
well  through  the  summer  at  General,  making  an  overlap 
there. 

Q.     That  was  in  the  year  1927? 

A.     That  was  in  the  year  1927. 

Q.     Do  you  know  whether  the   Dry   Ice  Company  of 

America  was  reorganized  about  that  time? 

A.     I  think  it  was  rather  in  the  fall  of  '27.  [1606] 
********* 

Q.  By  Mr.  Miketta:  Throughout  the  operations  at 
Liquid  and  General  Carbonic  and  at  Yonkers  you  were 
simply  utilizing  someone  else's  property  for  room  for  your 
machines?  A.     Yes. 

Q.     Is  that  correct?  A.     Yes. 

Q.  When  did  the  Dry  Ice  Company  first  have  a  plant 
of  its  own? 

A.  Well,  it  broke  ground  just  a  day  or  two  before 
Christmas. 
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Q.     Of  what  year? 

A.  Of  '27  for  a  plant  at  Elizabeth,  New  Jersey.  The 
plant  came  into  production  early  in  the  summer  of  '28. 

Q.  What  was  your  position  with  the  Dry  Ice  at  that 
time?  A.     Production  manager. 

Q.  What  machines  for  producing"  solidified  carbon 
dioxide  were  installed  at  this  EHzabeth  plant? 

A.     Snow  tanks. 

Q.     Were  any  other  machines  installed? 

A.  No.  We  installed  three  lines  of  snow  tanks  and 
left  space  for  the  larger  machine  which  we  planned  to 
develop  and  which  was — 

Q.  Did  you  see  such  a  machine  before  you  left  Dry 
Ice? 

A.  I  saw  it  on  going  into  the  plant  just  as  a  visitor 
during  the  last  days  there. 

O,     Were  you  actively  in  charge  of  production — [1608] 

Mr.  Caughey:  Just  a  second.  May  we  have  a  time 
fixed  there? 

The  Court :    Yes. 

Q.  By  Mr.  Miketta:  At  what  time  did  you  see  this 
machine  at  Elizabeth? 

A.  Well,  if  T  may  lead  up  to  it,  it  is  the  best  way  I 
can  give  you  that.     I  left  Dry  Ice  the  first  of  May. 

Q.     What  year? 

A.  Of  1929.  I  had  been  on  detached  work  for  several 
months,  away  from  the  plant  work,  that  is,  actual  plant 
operation.  I  would  hesitate  to  say  how  many  months,  but 
several,  and  during  that  period  of  detached  work  I  saw 
this  machine  in  the  plant  over  there,  and  I  think  it  was 
fairly  well  along  toward  my  last  days  at  Dry  Ice :  in  other 
words,  near  the  spring  of  '29. 
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Q.  How  much  time  did  you  spend  at  the  Elizabeth 
plant  during  the  year  1928? 

A.  A  great  deal  up  to  some  point  in  the  fall,  when  I 
was  put  on  the  detached  work  and  did  not  spend  any  time, 
practically  no  time  there,  just  an  occasional  visitor. 

Mr.  Miketta:     Will  you  pardon  me  just  a  second? 

Mr.  Foster :     May  I  ask  a  few  questions,  your  Honor  ? 

Mr.  Miketta :    That  will  be  all  for  me. 

Direct  Examination 

Q.  By  Mr.  Foster :  This  machine  which  you  saw  at 
the  plant  of  the  Dry  Ice  Company  at  Elizabeth  and  to 
which  you  have  [1609]  just  referred,  was  that  a  unitary 
machine  ? 

A.  I  didn't  examine  the  machine  at  all.  I  don't  think 
I  even  got  close  to  it.  I  just  saw  it  in  a  hurry  as  I  was 
coming  or  going,  or  something  to  that  effect. 

Q.  By  the  Court :  That,  as  I  understand  it,  was  a 
machine  that  was  beyond  the  bank  of  snow  tanks;  there 
was  a  large  machine? 

A.  Yes,  sir;  in  the  space  which  we  had  allotted  there 
for  it. 

The  Court:     I  beg  pardon? 

A.  In  the  space  which  we  had  left  for  these  machines, 
I  saw  this  machine,  and  the  impression  I  got  was  of  a 
unitary  machine. 

Q.  By  Mr.  Foster :  You  referred  in  your  testimony 
to  a  unitary  machine  that  was  in  operation  at  the  Liquid 
Carbonic  plant  when  you  went  there  about  A]-)ril  10,  1925? 

A.     Yes,  sir. 

Q.  And  you  also  stated  that  there  was  some  machine 
which  was  available  for  the  inspection  of  visitors  and  that 
visitors  did  see  it.     Was  that  the  same  machine? 
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A.  Well,  I  would  not  say  ''available  for  inspection." 
It  was  not  put  there  for  that  purpose. 

Q.  No;  I  understand,  but  it  could  be  seen  by  visitors, 
could  it? 

A.  Oh,  one  of  them  was  setting  in  the  open  and  was 
in  plain  view  from  the  road,  the  street,  in  passing:  the 
other  fl610]  was  inside  the  building,  but  visitors  inside 
the  plant  could  see  it. 

Q.  And  did  thai  condition  obtain  from  the  time  you 
first  went  there  at  the  Liquid  Carbonic  plant  around 
about  April  10,  1925? 

A.  Well,  the  first  one  was  there  and  in  operation;  the 
second  one  was  delivered  thereafter.  I  don't  know  how 
long. 

Q.  Yes.  But  that  first  machine,  the  unitary  machine 
that  was  there  when  you  went  there  about  April  10,  1925, 
could  be  viewed  by  \'isitors  from  the  plant? 

A.     In  the  plant. 

Q.     In  the  plant,  is  that  true? 

A.  Yes.  The  second  one  that  was  delivered,  we  had 
no  room  for  it  and  put  it  outside. 

O.  You  stated  that  you  had  some  trouble  with  some 
of  the  machines  that  were  like  this  unitary  machine  that 
was  there  when  you  first  went  there  and  the  machines 
subject  to  the  changes  as  illustrated  in  the  Exhibits  O  and 
P  to  which  you  referred.  Were  those  troubles  that  you 
had  and  to  which  you  referred  sufificient  to  prevent  the 
operation  of  those  machines  to  produce  ice  which  was 
shipped  out? 

A.  Oh,  no.  We  made  ice  every  day.  some,  and  kept 
shipments  moving  at  all  times.  We  may  not  have  given 
them  what  they  ordered  and,  as  I  say.  we  had  to  ration 
and  apportion  it  at  times,  but  we  produced  ice  all  along. 


944       International  Carbonic  Engineering  Co.  vs. 

(Testimony  of  Walter  Lee  Hood) 

Q.  By  the  Court:  When  you  say  you  may  not  have 
given  them  [1611]  what  they  ordered,  you  mean  the 
amount  they  ordered? 

A.     The  amount  they  ordered. 

Q.     Or  the  product  that  they  ordered? 

A.  Yes,  sir ;  the  amount.  ^  We  apportioned  our  supply 
according  to  the  orders. 

Q.  By  Mr.  Foster:  Is  it  correct  that,  with  the  ma- 
chine, the  unitary  machine  that  was  there  at  the  Liquid 
Carbonic  plant  when  you  went  there  about  April  10,  1925, 
you  know  that  in  the  days  immediately  following  your 
arrival  it  was  used  to  make  compressed  blocks  of  solidified 
carbon  dioxide  which  were  shipped  out  to  customers? 

A.     Yes,  sir. 

0.  And  likewise  you  do  know,  of  your  own  knowl- 
edge, that  these  machines  with  the  modifications,  the  uni- 
tary machines  with  the  modifications  you  have  described 
were,  with  each  of  those  modifications,  used  to  make  com- 
pressed blocks  of  solid  carbon  dioxide  which  were  sent 
out  to  customers?  A.     Yes. 

Q.  And  through  all  those  modifications  of  the  unitary 
machine  that  you  have  described  and  such  use  of  them, 
that  continued  from  about  the  time  you  went  to  Liquid 
Carbonic  about  April  10,  1925,  until  about  what  date? 

A.  Well,  as  I  say,  the  snow  tanks  were  put  in  approxi- 
mately the  first  of  June  and  there  was — oh,  a  few  weeks 
overlap,  whether  two  or  four,  I  would  hesitate  to  say.  I 
do  [1612]  know  there  was  an  overlap. 

0.  y^m  mean  by  the  first  of  June,  the  first  of  June. 
1925?  A.     The  first  of  June,  1925;  yes,  sir. 

Q.  And  by  "overlap"  you  mean  that  the  unitary  ma- 
chines were  used  at  the  same  time  as  the  snow  tank  ma- 
chine with  its  associated  parts? 
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A.     Operation  of  both  at  the  same  time. 

Q.  In  the  unitary  machine,  with  all  of  the  modifica- 
tions which  you  have  described,  as  I  understand  its  opera- 
tion, that  operation  included  the  supplying  of  liquefied 
carbon  dioxide  gas  to  the  snow  chamber  of  the  device? 

A.     That  was  the  last  stage  of  change ;  yes. 

Q.  In  all  of  the  stages  of  this  unitary  machine  there 
was  a  closed  chamber  and  in  the  operation  of  all  of  the 
modifications  you  supplied  liquefied  carbon  dioxide  gas  to 
that  closed  chamber?  A,     Yes. 

Q.  And  in  the  operation  of  all  of  the  modified  forms 
during  the  time  that  the  liquid  carbonic  dioxide  gas  was 
being  supplied  to  the  chamber,  the  chamber  receiving  the 
liquefied  carbon  dioxide  was  closed  or  sealed  to  the  atmos- 
phere, wasn't  it?  A.     Yes. 

Q.  And  as  a  result  of  the  delivery  of  the  liquid  carbon 
dioxide  to  this  closed  chamber  in  all  of  the  forms  of  this 
[1613]  unitary  apparatus — 

Mr.  Caughey :     Just  a  second,  may  your  Honor  please. 

Mr.  Foster:    Yes. 

Mr.  Caughey:  Mr.  Foster  has  asked  a  number  of  lead- 
ing questions  here.  1  mean  a  few  are  all  right,  but  in 
view  of  the  fact  this  is  a  fact  witness  on  the  prior  use,  I 
do  not  think  it  is  proper. 

Mr.  Foster :  1  will  ref  rame  the  question  in  view  of  the 
objection. 

Q.  In  any  of  these  unitary  machines  or  the  modifica- 
tions thereof  which  you  have  referred  to  was  any  portion 
of  the  liquid  carbon  dioxide  gas  delivered  to  them  con- 
verted to  a  solid? 

A.     In  each  case.    That  was  the  object  thereof. 
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Q.  And  was  any  portion  of  such  liquid  carbon  dioxide 
converted  to  a  gas? 

A.  A  portion  was  converted  into  the  solid  and  the 
other  portion  to  a  gas  which  went  back  to  the  system. 

Q.  Now,  in  any  of  these  unitary  machines  which  you 
have  described  or  the  modifications  thereof  was  the  volume 
of  the  chamber  into  which  the  liquid  carbon  dioxide  was 
delivered  varied  or  changed  during  the  time  that  solidifica- 
tion of  the  carbon  dioxide  occurred  therein,  or  were  such 
chambers  maintained  at  constant  volume? 

A.     You  mean  changed  during  an  operation? 

Q.  Yes;  during  the  time  that  the  liquid  carbon  dioxide 
[1614]  solidified? 

A.  That  was  possibly  tried  in  the  last  stages;  in  fact, 
I  am  sure  that  it  was.  In  other  words,  the  plunger  was 
operated  while  the  expansion  was  going  on. 

Q.  Do  I  understand  from  that — did  that  variation  in 
the  volume  in  the  chamber  always  occur  during  solidifying 
operation?  A.     No;  it  didn't  always  occur. 

Q.  When  it  did  not  occur,  the  volume  of  the  chamber, 
as  I  understand  you,  was  maintained  constant  during  the 
solidifying  step?  A.     Yes. 

Q.  Then,  in  the  operation  of  this  unitary  machine  or 
any  of  the  modifications  to  which  you  have  referred  what 
was  done  with  this  carbon  dioxide  gas  into  which  a  por- 
tion of  the  liquefied  carbon  dioxide  was  converted;  was  it 
permitted  to  remain  in  the  chamber? 

A.  Well,  it  always  went  back  to  the  system,  except  on 
this  last  modification  of  the  machine,  when  the  inflow  of 
liquid  was  stopped  and  the  idle  plunger  was  started  for- 
ward, opened  the  vent  to  the  air.  That  was  the  only  time 
it  was  opened  and  there  was  some  loss  there. 
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Q.  When  did  this  portion  of  the  liquid  carbon  dioxide 
that  was  converted  to  a  gas  in  the  chamber  go  back  to  the 
system  with  respect  to  the  period  during  which  the  solid 
carbon  dioxide  was  being  formed  in  the  chamber?  [1615] 

A.     During  the  whole  operation. 

Q.  And  did  you  in  the  operation  of  this  unitary  device 
or  any  of  the  modifications  thereof  shut  off  the  liquid 
carbon  dioxide  during  the  operation? 

A.     Shut  off  the  supply? 

Q.     Shut  oft"  the  supply.  A.     The  injection;  yes. 

Q.     And  when  did  you  do  that  in  the  operation? 

A.  During  the  compression  stage  when  it  was  being 
formed  into  a  block. 

Q.  When  did  you  shut  off  the  supply  of  the  liquid 
carbon  dioxide  to  the  chamber  with  respect  to  the  solidi- 
fying of  the  carbon  dioxide  in  the  chamber  to  which  you 
have  referred? 

A.     Before  starting  the  machine  to  compress  it. 

Q.  Had  any  solid  carbon  dioxide  been  formed  in  this 
unitary  apparatus  or  its  modifications  before  you  shut  oft' 
the  liquid  carbon  dioxide  inlet? 

A.     All  that  was  formed  was  formed  prior  to  that. 

Q.  And  in  the  operations  of  this  unitary  machine  and 
its  various  modifications  did  you  open  the  machine  to  the 
atmosphere  between  the  time  that  the  carbon  dioxide  was 
solidified  and  the  time  that  it  was  compressed  in  the 
blocks  ? 

A.  N(i.  But — I  beg  your  pardon.  When  it  was  op- 
erating and  injecting  into  the  cylinder  itself,  we  opened 
this  vent.  [1616] 

O.     The  vent  to  the  atmosphere? 

A.     To  relieve  the  pressure. 
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Q.     And  by  "this  vent"— 

A.     That  Httle  red,  indicated  by  that  Httle  red  mark. 

Q.  You  are  referring  to  the  red  addition  to  Fig,  3  of 
Defendants'  Exhibit  P,  is  that  correct? 

A.     Yes,  sir. 

Q.  But  except  for  the  communication  with  the  atmos- 
phere through  that  vent  which  you  have  just  described, 
did  you  in  any  other  manner  open  tip  this  unitary  appa- 
ratus or  its  modifications  between  the  time  that  the  solid 
carbon  dioxide  was  formed  in  it  and  the  time  when  it 
was  compressed  into  blocks? 

Mr.  Caughey:  Just  a  second.  I  have  previously  made 
objection  to  leading  questions,  your  Honor.  I  think  that 
the  questions  should  be  framed  so  that  this  witness  could 
tell  his  own  story  on  this  device.  It  appears  to  me,  and  I 
will  admit  that  we  want  some  leeway  so  we  can  proceed 
with  as  much  rapidity  as  possible,  but  nevertheless,  it 
seems  to  me  that  counsel  is  exceeding  the  bounds  a  Httle 
bit  in  this  line  of  questioning. 

The  Court :  Let  us  have  that  question  read  again, 
please. 

Mr.  Caughey:  And  I  am  not  referring  specifically  to 
this  one  question;  I  am  referring  to  the  line  of  question- 
ing. 

(Question  read  by  the  reporter.) 

The  Court:  I  think  T  will  permit  this  one  question, 
[1617]  although  it  is  undoubtedly  leading.  A  number  of 
them  have  been.  Let  him  answer  this  one  to  save  time, 
and  then  I  will  ask  counsel  to  try  and  desist. 

Mr.  Foster :     I  think  this  is  my  last  question. 

A.     No. 
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Mr.  Foster:     That  is  all. 

The  Court:     What  was  the  answer?  A.     No. 

Mr.  Foster:     No  further  direct  examination.  [1618] 


WALTER  LEE  HOOD, 


recalled. 


Cross-Examination 

Q.  By  Mr.  Caughey:  Mr.  Hood,  I  believe  you  testi- 
fied that  you  worked  for  the  Carbide  Company  prior  to 
going  to  work  for  Dry  Ice. 

A.     Carbon  and  Carbide  Chemical. 

Q.  Carbon  and  Carbide  Chemicals;  is  that  the  proper 
name  ? 

A.  T  could  never  remember  whether  it  is  Carbon  and 
Carbide  or  Carbide  and  Carbon. 

Q.  Did  you  know  Mr.  Martin  before  you  came  to 
work  for  Dry  Ice?  A.     Yes,  sir. 

Q,     Where  did  you  know  him? 

A.     I  knew  him  with  the  Carbon  and  Carbide. 

Q.     How  long  had  you  known  him — 

A  And  previously,  with  the  Federal  Die  Stuff  and 
Chemical. 

Q.     For  how  many  years  had  you  known  him? 

A.     I  first  met  him  in  1916. 

O.     And  you  were  a  close  friend  of  his,  is  that  correct? 

A.     Yes,  sir. 

0.  I  believe  you  testified  you  had  no  experience  in  the 
[1622]  manufacture  of  CO2  prior  to  coming  with  Dry 
Ice?  A.     No,  sir;  I  had  none. 
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Q.  How  long  did  you  work  for  the  predecessor,  Car- 
bon and  Carbide,  that  is,  I  mean  your  predecessor  em- 
ployee, prior  to  coming  to  Dry  Ice? 

A.     I  went  with  them  in  June,  June  or  July  of  1920. 

Q.     And  you  left  when? 

A.     At  the  end  of  March,  1925. 

Q.  Have  you  checked  any  of  your  records  to  note  the 
time  that  you  were  employed  by  that  concern? 

A.     Which  one? 

Q.  Have  you  any  records  which  you  checked — by 
"Carbon  and  Carbide"? 

A.     No;  I  haven't  checked  any  records. 

Q.  You  are  just  relying  on  your  memory,  is  that 
correct  ? 

A.  It  is  rather  well  set  in  my  mind,  as  I  was  married 
in  '23  and  my  son  was  born  in  '24  and  I  moved  to  New 
York  in  '25.     From  those  points  it  is  rather  well  set. 

Q.  From  those  points  you  can  determine  you  went  to 
work  for  Union  Carbide — or  Carbide  and  Carbon? 

A.     Carbide  and  Carbon. 


Q 

A 

Q 

A 

Q 

A 
pany 

Q 

A 


And  Carbon,  in  1920,  is  that  right? 
Well,  I  am  definitely  certain  on  that. 
Who  did  you  work  for  prior  to  that  time? 
Carbon  and  Carbide? 
Yes.  [1623] 

Well,  I  had  been  with  the  Atlantic  Refining  Com- 
for  a  short  time. 
When  did  you  cease  their  employ? 
Possibly  a  month  or  two  before  going  to — in  '20, 


early  in  1920. 


In  the  fall  or  the  summer  or  spring  or  what? 
Early  1920,  the  spring. 
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Q.     What  month?  A.     I  don't  know. 

Q.  And  prior  to  working  for — was  it  Atlantic  Refin- 
ing, you  say?  A.     Atlantic  Refining. 

Q.     Who  did  you  work  for  before  that? 

A.  A  Httle  research  organization,  whose  name  I  have 
forgotten,  who  built  a  plant  for  the  Charleston  Chemical 
Company,  Charleston,  West  Virginia. 

Q.     How  long  did  you  work  for  that  concern? 

A.  Approximately  a  year,  possibly  more;  possibly  a 
year  and  a  half.     A  year  to  a  year  and  a  half. 

Q.     You  are  not  sure,  though?  A.     No. 

Q.  When  you  left  the  Dry  Ice  Corporation  who  did 
you  go  to  work  for? 

A.  When  I  left  the  Dry  Ice  Corporation  I  went  to 
work  for  a  licensee  of  theirs  in  Houston,  Texas. 

Q.     What  is  the  name  of  that  concern?  [1624] 

A.  That  was  called  the  Dry  Ice  Corporation  of  Texas, 
Louisiana,  first,  and  then  they  changed  that  name  to  Dry 
Cold  Corporation. 

Q.     When  did  you  go  to  work  for  that  concern? 

A.     Approximately  the  1st  of  May,  1929. 

O.     What  year^  A.     1929. 

Q.  When  did  you  leave  the  employ  of  Dry  Ice  Com- 
pany? A.     The  end  of  April,  1929. 

Q.     You  are  sure  of  that?  A.     Yes. 

Q.  You  are  sure  you  did  not  leave  around  the  first  of 
the  year.  1929?  A.     No,  I  did  not. 

Q.  I  believe  you  testified  that  you  did  not  have  much 
to  do  with  the  plant  operations  after  October  and  Novem- 
ber. 1928.  A.     Some  point  along  there. 
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Q.     What  were  you  doing  after  that  time? 

A.  I  was  trying  to  satisfy  the  Japanese  licensees  of 
Dry  Ice  Corporation.  They  had  sold  a  license  to  them, 
and  I  was  assigned  to  cooperate  with  them. 

Q.  That  was  the  only  position  that  you  had  after 
that?  A.     That  was  practically  my  only  duty. 

Q.  You  did  not  have  anything  to  do  with  the  plant 
operations  after  that  date,  is  that  correct? 

A.     No,  sir.  [1625] 

Q.  I  believe  you  testified  you  visited  the  plant,  just 
walked  in  and  out,  and  did  not  pay  much  attention  to  it? 

A.  I  went  to  look  at  some  specific  thing,  and  in  a 
hurry. 

Q.  As  to  this  machine  that  you  said  you  saw  just 
being  installed,  or  after  being  installed  at  the  Elizabeth 
plant,  you  did  not  pay  enough  attention  to  know  what  it 
was? 

A.     I  just  gave  it  a  passing  glance  at  that  time. 

O.  You  testified  that  you  came  to  Maspeth  in  early 
April,  1925,  is  that  correct?  A.     Yes,  sir. 

Q.     What  was  your  position  there? 

A.     Engineer. 

Q.     Were  you  in  charge  of  production?  A.     Yes. 

Q.  Was  Mr.  Martin  there  at  the  time  that  you  got 
there?  A.     Yes. 

Q.  Did  he  continue  there  at  Maspeth  all  the  time  that 
you  were  there? 

A.     Between  Maspeth  and  the  office. 

Q.  Did  he  spend  most  of  his  time  out  at  Maspeth,  or 
at  the  office,  do  you  know? 

A.  During  that  period  T  imagine  it  was  pretty  equally 
divided  in  time. 
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Q.     Have  you  any  recollection  as  to  it? 
A.     1  am  sure  he  was  there  almost  every  day,  several 
hours. 

Q.  Was  he  there  in  the  mornings  or  afternoons? 
[1626.] 

A.     No  specific  times. 

Q.  He  might  be  there  in  the  morning,  or  the  after- 
noon, is  that  correct? 

A.  Yes,  he  was  almost  there  every  day,  for  several 
hours. 

Q.  Did  Dry  Ice  Corporation  lease  space  from  Liquid 
Carbonic  at  Maspeth? 

A.  Liquid  Carbonic  supplied  us  the  space.  I  do  not 
know  the  business  arrangement. 

Q.     How  much  space  did  they  supply? 

A.  Possibly  as  much  space  as  the  open  space  between 
this  jury  box  and  the  wall  and  back  to  the  benches;  a 
little  bit  less  than  that,  I  guess. 

Q.     You  would  say  about  40  x  30  feet,  is  that  right? 

A.     It  might  have  been  a  little  less  than  that. 

0.     Was  that  on  the  first  floor  or  the  second  floor? 

A.     The  first  floor. 

Q.     Did  the  building  have  more  than  one  floor? 

A.  Not  in  the  main  compressor  room,  except  a  little 
sort  of  storage  space  over  the  office  where  they  kept  a 
bunch  of  small  supplies. 

Q.  Do  you  know  how  much  liquid  CO2  was  supplied 
to  Dry  Ice  by  Liquid  Carbonic  at  Maspeth  plant,  while 
you  were  there?  A.     I  do  not. 

Q.     Do  you  know  how  much  a  day  was  supplied? 

A,     That  was  rather  variable. 
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Q.     You  are  sure  it  was  variable?  [1627] 

A.  The  amount  we  used  was  variable.  Whether  they 
had  a  contract  for  a  definite  amount  or  not,  I  don't  know. 

Q.     You  don't  know  whether  they  did  or  not? 

A.     No. 

Q.  Who  were  the  employees  of  Dry  Ice  Corporation 
when  you  came  to  Maspeth?  Who  were  the  employees 
that  were  at  the  plant? 

A.  Fitzpatrick,  and  another  young  engineer.  The 
name  has  slipped  me. 

Q.     Mr.  Hood  was  there?  A.     I  am  Hood. 

Q.     I  mean  Mr.  Martin  was  there? 

A.     Yes,  I  went  there  first  with  him. 

Q.     Were  there  any  other  employees? 

A.     Yes,  several  young  operators. 

Q.  Did  they  maintain  a  shipping  room  or  stock  room 
there?  A.     We  did  not. 

Q.     When  you  say  "we"  you  mean  Dry  Ice? 

A.     Yes. 

Q.     You  did  not  ship  out  of  that  plant  at  all? 

A.  Yes,  we  shipped  out  of  there.  We  did  not  have  a 
shipping  room  or  office. 

Q.     Where  did  you  do  the  shipping  from? 

A.     Right  out  of  the  door  back  of  the  machines. 

Q.  The  cartons,  and  everything  to  pack  the  dry  ice 
in,  were  right  there,  is  that  right?  [1628] 

A.  Yes,  everything  we  had  was  right  in  this  corner 
of  the  building. 

Q.     How  did  you  get  dry  ice  to  the  customers? 

A.  We  had  a  truck  of  our  own.  A  great  many  of 
them  called  for  it. 
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Q.     More  than  one  truck? 

A.  Yes,  we  had  some  light  truck  of  some  kind,  and 
this  antiquated  White,  which  1  mentioned.  The  White 
was  the  heavier  truck.    We  had  two  trucks,  I  am  sure. 

Q,  Do  you  recall  whether  you  had  your  own  phone 
there  at  Liquid  Carbonic?  A.     I  don't  think  we  did. 

Q.     Did  you   maintain   an   oflice   there?  A.     No. 

Q.     No  office  force  at  all,  is  that  correct? 

A.  No  office  force  at  all,  unless  you  would  call  a  little 
shipping  clerk  the  office  force.  He  doubled,  and  helped 
around,  handling  the  shipping. 

Q.  As  a  matter  of  fact,  the  building  was  run  by 
Liquid  Carbonic?    They  actually  ran  the  building? 

A.     Yes. 

Q.  So  far  as  the  responsibilities  of  fire  protection,  and 
so  on,  that  was  their  responsibility?  A.     Yes. 

Q.  You  referred  to  visitors  to  the  plant.  Were  there 
many  visitors  during  that  period  of  time,  say  from  April 
to  [1629]  July,  1925,  at  the  Maspeth  plant? 

A.  Many  is  quite  an  indefinite  term.  Every  few  days 
Mr.  McLaren  and  Mr.  Josephson  would  bring  in  some- 
one, and  some  days  people  would  come  in  to  see  Liquid. 
[1630] 

O.  The  people  were  people  who  came  in  to  do  business 
with  Liquid,  and  would  just  pass  through? 

A.  Some,  and  some  were  people  brought  over  by  Mr. 
McLaren  and  Mr.  Josephson. 

O.  Do  you  remember  the  names  of  any  of  those  visi- 
tors? 

A.  No.  T  am  not  good  at  names.  One  I  remember 
particularly,  that  Mr.  McLaren  brought  in,  quite  an  eld- 
erly gentleman;  whom  I  was  introduced  to  as  chief  engi- 
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neer  of  the  Knickerbocker  Ice  Company.  I  remember 
him.     I  don't  recall  his  name. 

Q.  Those  visitors  just  glanced,  and  looked  at  the 
equipment,  and  went  on? 

A.  Some  were  rather  interested,  and  stood  around 
half  an  hour  or  so. 

Q.     You  took  your  time  to  explain  the  operation? 

A.  No,  unless  Mr.  McLaren  or  Mr.  Josephson  brought 
them;  I  simply  met  them. 

Q.  Then  the  visitors  you  refer  to  were  visitors  actu- 
ally brought  in  by  Mr.  McLaren  and  Mr.  Josephson? 

A.  Visitors  whom  I  met,  yes.  Others  came  and 
looked. 

O.  You  don't  know  whether  Liquid  Carbonic  had  any 
rule  as  to  whether  visitors  should  or  should  not  be  allowed 
in  the  plant,  do  you?  A.     No,  I  do  not. 

Q.  I  believe  it  is  your  testimony  that  when  you  first 
came  to  Liquid  Carbonic  plant  at  Maspeth,  that  there  was 
a  [1631]  machine  there  for  making  dry  ice;  is  that  cor- 
rect? A.     Yes,  sir. 

Q.     Will  you  please  describe  that  machine? 

A.  Well,  I  think  that  I  described  it  in  my  previous 
testimony.  It  was  a  single  unit,  or  unitary  machine,  com- 
posed of  a  hopper,  wherein  the  snow  was  formed,  with  a 
conical  bottom,  vertical,  which  discharged  downward  into 
a  square  chamber,  in  which  a  plunger  operated  and  com- 
pressed the  snow  into  blocks.  This  was  driven  by  a  crank 
shaft  and  belt  and  motor.  It  formed  blocks  of  ice  of 
compressed  solid  carbon  dioxide,  of  approximately  3%  by 
Sy2  by  8,  which  was  the  length  which  we  were  trying  to 
form. 

0.  You  are  talking  about  the  size  of  the  blocks  of 
ice?  A.     Yes. 
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Q.     Were   those   blocks   square,   cylindrical,   or    what? 

A.  Rectangular.  They  were  square,  ZYz  by  3^  by 
about  8  inches  in  length. 

Q.     So  they  were  not  round  blocks? 

A.     No,  they  were  not  round  blocks. 

Q.  This  hopper,  how  high  or  tall  was  the  hopper  that 
you  refer  to? 

A.  My  memory  is  kind  of  hard  on  that.  Perhaps  24 
inches;  perhaps  30. 

Q.     Was  it  s(juare,  rectangular,  cylindrical,  or  what? 

A.     Cylindrical.  [1632] 

Q.     Did  it  taper,  or  was  it  straight  up  and  down? 

A.  It  was  straight  up  and  down,  and  then  it  tapered 
at  the  bottom ;  it  was  funnel-shaped  at  the  bottom. 

Q.  How  much  of  a  taper?  When  it  tapered,  what  was 
the  opening  it  finally  came  to? 

A.  2>y2.  Whether  that  bottom  was  round,  or  square, 
T  do  not  recall,  but  it  was  approximately  the  size  of  the 
chamber  underneath  it. 

Q.     So  it  was  about  2>y2  by  3^^  ;  is  that  correct? 

A.     Yes. 

Q.     How  long  was  the  pressing  chamber? 

A.  The  blank,  on  the  end,  when  that  was  used  T  would 
think  somewhere  between  14  and  18  inches. 

Q.  You  haven't  any  better  recollection  as  to  the  length : 
is  that  correct? 

A.     That  is  as  near  as  T  would  like  to  say. 

Q.     14  to  16  inches? 

A.  There  were  nozzles  put  onto  that,  which  lengthened 
it  on  certain  occasions. 

O.  As  T  understand  your  testimony  they  put  a  C  clamp 
on  the  end;  is  that  correct?  A.     Yes. 
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Q.  Referring  to  the  time  when  they  put  the  C  clamp 
on  the  end  of  it,  what  would  be  the  length  when  that  was 
done?  A.     That  is  the  figure  I  gave  you. 

Q.     14  to  18  inches?  [1633]  A.     Yes. 

Q.  I  believe  there  was  some  testimony  that  you  put 
nozzles  on  the  end  of  the  C  clamp? 

A.  Replaced  that  plate  on  the  end  with  a  nozzle, 
slightly  tapered.  Under  those  conditions  we  extruded  the 
block,  rather  than  holding  the  blank  against  it. 

Q.     How  long  was  the  nozzle? 

A.  I  think  three  or  four  different  ones  were  used: 
perhaps  one  foot  in  length.  It  may  have  been  longer  than 
that, 

Q.     You  haven't  any  definite  recollection? 

A.  I  have  no  recollection  of  the  length.  They  were 
about  a  foot  long. 

0.  What  was  the  stroke  of  the  piston,  do  you  remem- 
ber? A.     No,  I  do  not. 

O.     Have  you  any  recollection  at  all? 

A.  Oh,  within  limits,  but  it  would  be  rather  hard  to 
say. 

Q.     Was  it  the  full  length  of  the  pressing  chamber? 

A.     No. 

O.  How  much  shorter?  You  say  the  length  was  18 
inches.    How  much  shorter  was  it? 

A.  At  least  8  inches,  because  we  could  not  have 
formed  an  8-inch  block  in  there.  Possibly  longer;  I  am 
not  sure  of  that.  Tf  longer  than  an  8-inch  block,  it  would 
lessen  the  stroke.  1 1634] 

0.  You  sav  the  blocks  formed  there  were  8-inch 
blocks?  A.     Approximately  8  inches. 
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Q.  So,  regardless  of  what  the  length  of  the  cylinder 
was,  the  stroke  of  the  piston  was  8  inches  less  than  the 
length  of  the  cylinder;  is  that  approximately  correct? 

A.     It  was  at  least  that  much  less. 

Q.     It  was  at  least  that  much  less?  A.     Yes. 

O.     Do  you  know  how  much  more  it  was? 

A.  How  much  more? 

O.  You  say  it  would  be  at  least  that  much  less.  Have 
ycJu  any  idea?  A.     How  much  less? 

Q.     Yes.  A.     No,  1  do  not  recall. 

O.  You  never  at  any  time  had  any  reason  for  deter- 
mining the  length  of  that  stroke ;  is  that  correct  ? 

A.  I  knew  the  length  at  that  time  definitely,  but  I 
don't  recall  it. 

O.  The  piston  was  driven  by  a  motor,  was  it,  and  a 
pulley  ? 

A.  And  possibly — I  am  not  sure  whether  there  was 
any  gearing  in  there  or  not,  or  (trank  shaft. 

Q.     Do  you  recall  whether  there  was  any  gearing? 

A.  I  don't  recall  whether  there  was  any  gearing  in 
there  or  not.  [  1635] 

Q.     Do  you  know  how  much  pressure  it  exerted? 

A.     That  I  do  not. 

O.  This  first  structure  that  you  say  was  in  opera- 
tion when  you  got  there  in  April,  1925,  where  was  it 
located  in  the  plant? 

A.  Well,  in  this  corner  of  the 'building.  It  was  set 
out  parallel  to  the  end  wall  of  the  compressor  room,  5 
to  8  feet:  enough  to  work  around  it  well,  and  possibly 
8  feet  from  the  other  wall. 

O.  I  do  not  believe  that  you  described  it  sufficiently 
so  that   I   will  know   just  exactly  where  it   was   in   that 
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building.  Perhaps  I  can  get  it  this  way:  In  what  cor- 
ner of  the  building  was  this  apparatus  installed? 

A.  I  don't  remember  my  directions  there  as  well  as 
I  might,  but  I  think  this  end  of  the  building  was  north- 
west, I  think. 

O.     In  the  northwest  end  of  the  building? 

A.  The  end  of  the  building  was  on  the  northwest,  and 
if  that  is  true,  this  corner  we  were  in  was  in  the  west 
corner  of  the  building. 

Q.     And  it  was  how  close  to  the  west  corner?         ♦ 

A.     Well,  our  space  was  that  corner. 

Q.     Yes. 

A.  And  the  machine  probably  sat  5  to  8  feet  from 
that  northwest  wall  and  5  to  8  feet  from  the  southeast 
wall. 

O.     And  you  made  ice  with  that  machine?  [1636] 

A.     Yes,  sir. 

0.     Was  that  under  your  direction?  A.     Yes,  sir. 

Q.  I  belie\e  you  previously  testified  that  when  you 
started  the  machine  you  put  the  C-clamp  on;  is  that  cor- 
rect? A.     Yes,  sir. 

.0.  And  then  you  formed  your  block  of  ice  in  there 
in  the  compression  chamber,  is  that  correct? 

A.  Not  in  the  first  operation  when  I  was  there.  We 
formed  the  snow  in  the  cylinder  above  it.  the  cylindrical 
hopper. 

0.  And  that  dropped  down  into  the  compression  cham- 
ber? A.     Yes. 

O.  ;\nd  then  you  .pressed  it  in  the  compression  cham- 
ber? A.     Yes,  sir. 

O.  That  first  l)lock  you  pressed  it  against  the  C-clamp 
did  vou;  is  that  correct?  A.     Yes,  sir. 
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O.  How  many  strokes  of  the  piston  did  you  use  to 
compress  it? 

A.  That  was  varied  many  times.  1  would  not  make 
any  attempt  to  give  the  number  on  that.  It  varied  from 
numerous  times  down  to  one  stroke. 

Q.     I  am  talking  about  when  you  first  were  there. 

A,  When  I  first  went  there  we  were  working  on  con- 
tinuous operation  to  form  the  block  through  continuous 
motion  [1637|  of  the  piston;  in  other  words,  several 
travels  of  the  piston  to  make  the  block. 

Q.  What  do  you  mean  by  a  continuous  operation,  so 
there  won't  be  any  question  about  it? 

A.  Keeping  the  machine  moving  until  each  block  was 
finished. 

O.  And  snow  could  fall  down  from  the  chamber  above 
during  all  that  period  of  time?  A.     Yes,  sir. 

Q.  How  many  revolutions  were  there  at  that  time  in 
r.p.m.s,  do  you  recall  ?  A.     I  do  not. 

O.     Have  you  any  idea  at  all? 

A.     I  just  recall  it  was  quite  slow. 

Q.     What  do  you  mean  by  quite  slow? 

A.     10  or  20  revolutions  per  minute. 

Q.     It  could  not  have  been  as  high  as  40? 

A.     I  don't  think  so. 

O.     Did  you  ever  time  them? 

A.     Oh,  1  know  that  1  timed  them  during  that  period. 

O.     I  am  talking  of  when  you  first  went  there. 

A.     ^'es;  I  am  sure  that  I  timed  them. 

O.     But  you  have  no  recollection  as  to  what  they  were? 

A.     No. 

(].     It  might  have  been  as  high  as  20:  is  that  correct? 

A.     It  might  have  been.  [1638] 
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Q.     And  that  was  a  continuous  operation? 

A.  Continuous  to  the  forming  of  the  single  block,  then 
an  interval,  because  they  had  to  remove  the  C-clamp  and 
kick  that  block  out. 

Q.  When  you  removed  the  C-clamp  and  you  kicked 
the  block  out,  as  you  say,  how  did  you  do  that?  [1639] 

A,  By  operation  of  the  plunger  against  more  snow, 
which  forced  it  out. 

Q.  Did  you  move  the  piston  back  and  put  some  more 
snow  in,  and  then  bring  it  forward  again,  is  that  correct? 

A.     The  snow  fell  down  in  front  of  it. 

Q.     Pardon? 

A.     The  snow  fell  down  in  front  of  the  piston — 

Q.     The  snow  fell. 

A.     — into  the  chamber  in  front  of  the  piston. 

Q.  There  was  nothing  to  prevent  it  from  falling  down 
there,   is  that  correct? 

A.  There  was  nothing  to  prevent  it  falling  down, 
as  I  recall. 

0.  Are  you  sure  there  was  not  something  to  prevent 
it  from  falling? 

A.     I  am  not  sure,  but  1  don't  recall  any. 

O.  And  the  snow  behind,  as  you  say,  that  had  fallen 
down  the  piston  end,  that  would  kick  the  other  block 
out,  is  that  correct?  A.     Yes;  push  it  forward. 

0..  When  that  happened  wouldn't  a  lot  of  snow  come 
out  at  the  open  end  by  virtue  of  that  force? 

A.  No;  because  it  was  operated  before  sufficient  snow 
had  fallen  down  to  throw  it  out  that  distance:  in  other 
words,  the  block  didn't  come  clear  out  and  had  to  be 
pulled  out,  and  then  the  C-clamp  was  replaced  and  the 
operation  ( 1640]  continued. 
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O.     And  the  operation  continued?  A.     Yes,  sir. 

Q.     How  did  you  determine  the  length  of  the  block? 

A.  The  length  of  the  block  was  determined  between 
the  distance  between  the  C-clamp  and  the  end  of  the 
piston  or  the  plate  held  by  the  C-clamp  and  the  end  of 
the  piston. 

O.  I  am  talking  about  the  length  of  the  8-inch  block 
now.  A.     Yes,  sir. 

O.  It  was  determined  by  the  length  between  the  C- 
clamp  and  the  end  of  the  piston,  is  that  correct? 

A.  That  was  the  block  that  was  forced  out,  and  then 
J  don't  recall  whether  we  cut  that  block  or  not.  I  don't 
think  we  did. 

O.  Then,  the  first  block  that  was  formed,  if  it  was 
an  8-inch  block,  the  length  of  the  stroke  must  have  been 
at  least  8  inches  less  than  the  length  of  the  cylinder, 
else  you  could  not  have  formed  the  block,  is  that  correct? 

A.  Length  of  that  chamber,  if  you  consider  the  whole 
chamber  the  cylinder — is  that  correct? 

O.     Yes;  it  had  to  !)e  that,  is  that  correct? 

A.     Yes. 

O.  Did  yon  ever  have  any  difficulty  in  the  motor  jam- 
ming so  that  it  would  not  go  past  center  because  you  had 
too  much  snow  in  there?  A.     Yes,  sir.   [1641] 

O.     You  had  quite  a  bit  of  difficulty,  didn't  you? 

A.     Yes,   sir. 

Q.     What  did  you  do  then? 

A.     Get  on  the  i)ulley  and  add  our  manpower  to  it. 

O.     N^3u  had  to  back  it  up.  didn't  you? 

A.     Oh,  yes,  of  course. 
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Q.     You  had  frequent  trouble,  did  you  not? 

A.  That  it  would  not  go  past  center  because  it  had 
gotten  too  much  snow  in  front  of  it;  yes,  sir, 

O.  Did  you  ever  have  any  occasions  where  you  blew 
the  C-clanijp  off  entirely?  A.     I  don't  recall  such. 

Q.  Did  you  have  any  occasions  where  you  cracked 
any  other  part  of  the  apparatus  by  the  force  exerted? 

A.     I  don't  remember  breaking  anything. 

Q.     You  might  have,  is  that  correct? 

A.     It  is  possible.  , 

0.     You  had  a  lot  of  trouble? 

A.     We  had  troubles ;  yes,  sir. 

O.  And  that  trouble  was  not  in  the  compression — I 
mean — pardon  me — that  trouble  was  not  in  the  condenser 
system  or  the  system  that  supplied  the  gas  and  liquid 
to  the — I  mean  liquid  to  the— 

A.     Supplied  the  liquid  to  the — 

Q.     You  did  not  have  any  troubles  on  those  lines  ? 

A.  Those  were  not  our  troubles.  Those  were  Liquid 
[1642]    Carbonic  troubles   in   supplying  us. 

Q.  So  the  troubles  you  are  talking  about  are  the 
troubles  you  had  in  operating  the  machine,  is  that  correct  ? 

A.     Yes,  sir. 

O.  Did  you  have  any  trouble  with  the  freezing  up  of 
the  nozzles  or  freezing  up  of  the  outlets? 

A.     L think  perhaps  we  did;  yes. 

O.  You  had  to  change  those,  is  that  correct,  or  what 
did  you  do? 

A.  Probably  take  them  loose  and  thaw  them  or  unplug 
them. 

Q.  That  meant  shutting  the  machine  down,  did  it, 
and  taking  some  of  the  parts  ofif? 

A.     Disconnection  of  the  inlet  nozzle. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  at.       965 

(Ttstiniony  of  Walter  Lee  Hood) 

Q.  And  when  the  machine  would  jam  and  you  would 
have  trouble,  you  had  to  get  in  and  dig  that  snow  out, 
didn't  you,  then,  that  block  of  ice  that  was  formed?  How 
would  you  get  it  out? 

A.  Well,  I  don't  recall  digging  it  out,  because  by  wait- 
ing a  little  while  the  radiation  would  warm  it  up  enough 
to  loosen  it. 

O.  It  would  warm  it  up  so  there  would  be  an  opening 
so  it  would  melt  so  there  would  be  a  space? 

A.     It  would  be  free  from  the  side  of  it. 

O.     it  would  be  free?  A.     Yes."   . 

O.  And  it  would  be  open  to  the  atmosphere,  is  that 
correct?   [1643] 

A.  Outside  of  the  outside  wall  of  that  cylinder,  as 
we  have  spoken  of  the  chamber — 

Q.     Yes. 

A.  Was  free  to  the  air  and  it  would  warm  up,  which 
would  loosen  it. 

•  O.  Did  you  ever  notice  in  those  blocks — I  am  referring 
now  to  the  time  when  you  first  went  there  and  when 
you  made  blocks  of  ice,  as  contrasted  as  to  when  you  used 
the  nozzle  to  which  you  have  testified  when  you  extruded 
ice — you  understand  that?  A.     Yes. 

O.  — did  you  ever  see  any  striations  in  the  blocks 
formed  ?  A.     Yes. 

O.     Did  you  notice  dilference  in  densities  in  the  blocks? 

A.     Oh,  yes. 

O.     One  end  was  hard  and  the  other  was  soft? 

A.     Oh,  various  ])oints  in  that  block  at  times. 

O.     It  was  not  a  satisfactory  block,  was  it? 

A.  Well  from  a  refris^eration  standpoint  it  was  cold. 
It  was  not  what  we  wanted  to  make;  no.  We  wanted  to 
build  a  uniform  product. 
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Q.  When  you  got  that  block  out  it  sometimes  cracked, 
didn't  it,  or  went  to  pieces? 

A.  Oh,  it  would  crack  occasionally  but  it  didn't  shat- 
ter. 

Q.  How  much  wastage  did  you  have  there  on  that  first 
[1644]  machine;  how  much  would  you  say  in  percentage? 

A.  That  would  be  a  mighty  wild  guess.  W^e  had  con- 
siderable wastage;  yes. 

Q.     Would  it  be  a  fair  estimate,  15  percent? 

A.     On  over-all  operation,  1  doubt  if  we  had  that  much. 

Q.     10?  A.    That  would  be  nearer  my  guess. 

Q.  Perhaps  somewhere  between  10  and  15,  is  that  cor- 
rect? 

A.  Or  even  less  than  10.  10  would  be  my  guess,  if 
I  had  to  guess,  but  it  is  a  guess. 

Q.  What  was  that  wastage;  what  did  it  consist  of; 
what  actually  was  the  wastage,  that  10  percent? 

A.     Snow  or  ice. 

Q,  And  it  was  the  wastage  after  it  got  out  of  the 
machine,  is  that  correct?  A.     Yes. 

Q.     Chipped  off,  fell  to  pieces? 

A.     After  it  came  out  of  the  machine. 

Q.     Exploded  in  some  cases,  did  it  not? 

A.  No;  I  don't  think  any  of  that  exploded  on  us.  I 
don't  remember  any  of  that  ice  exploding. 

O.  How  long  did  you  use  that  first  machine  you  are 
talking  about  that  had  the  hoppers,  as  you  called  them, 
above,  where  the  snow  was  actually  formed,  was  that 
correct?  A.     Yes.     Without  changes? 

O.     Yes.  [1645] 

A.  Oh.  I  don't  imagine — T  imagine  it  was  a  matter 
of  days,  probably  not  more  than  a  week. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.       967 
( Testimony  of  Walter  Lee  Hood) 

Q.     It  was  not  satisfactory,  was  it? 

A.  Well,  we  had  trouble  getting  the  snow  down  from 
the  hopper. 

Q.     Yes. 

A.  It  would  hang  in  that  hopper,  was  the  reason  we 
moved  on  downward. 

Q.     You  had  a  lot  of  trouble,  didn't  you? 

A.     Yes;  plenty. 

O.  Otherwise  you  would  not  have  changed  it,  is 
that  correct? 

A.     Or  we  would  not  have  changed  it. 

Q.  Then  what  device  did  you  go  to  from  then;  what 
change  did  you  make? 

A.     W^ell,  first  eliminated  the  hopper. 

O.     Yes. 

A.  Went  down  and  used  the  funnel-shaped  base  or 
something  practically  like  it. 

O.  That  meant  stoppage  of  the  machine  and  taking 
the  hopper  off.  didn't  it.  \'ou  did  not  make  ice  while 
you  were  doing  that?  A.     Of  course  not. 

O.  How  long  did  it  take  you  to  make  those  repairs 
or  changes,  do  you  know? 

A.  I  wouldn't  know  whether  it  was  a  couple  of  hours 
or  [1646]  half  a  day. 

O.  Did  you  call  somebody  in  to  do  it  from  the  out- 
side, or  was  it  done  there  in  the  plant  under  your  direc- 
tion? A.     I  don't  remember. 

O.  And  after  that  change  was  made  where  was  the 
inlet  pipe  put? 

A.     Into  the  side  of  this   funnel-shaped — 

O.  What  was  the  distance  from  the  top  of  the  com- 
pression chamber  up  to  the  top  of  where  the  outlet  went 
out?  A.     I  don't  remember. 
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Q.     You  have  no  recollection? 

A.  Oh,  I  have  a^pproximate  recollections,  but  it  would 
be  a  guess  on  distance. 

Q.     Did  you  have  a  screen  over  that  outlet? 

A.     Yes,  sir. 

Q.  Did  that  screen  freeze  up  on  that  modification 
you  made  when  you  operated  the  machine? 

A.  Oh,  yes;  we  had  troubles  with  the  screen  freezing 
up  all  through. 

Q.  And  when  you  had  trouble,  you  had  to  stop  the 
machine?  A.    Yes,  sir. 

Q.     And  stop  operations  and  put  it  in,  is  that  correct? 

A.     Yes,  sir;  clean  it  off — quite  often  broke  it. 

Q.  How  long  did  you  operate  that,  as  I  recall  it,  the 
second—  A.     Phase?   [1647] 

Q.  — machine,  or  the  first  modification,  put  it  that 
way. 

A.  Oh,  that,  again,  I  would  hesitate  to  say  whether 
it  was  two  or  three  days  or  ten  days. 

O.     That  was  not  satisfactory? 

A.  It  was  a  little  better,  but  it  was  a  step  in  the 
right  direction,  we  felt,  and  moved  further  down. 

O.     What  was  the  trouble  with  that? 

A.     The  same  condition. 

Q.     What  do  you  mean  by  same  condition? 

A.  The  difficulty  of  getting  the  snow  from  the  cham- 
ber where  it  was  formed  into  the  compression  chamber. 

O.  And  did  you  continue  to  use  that  as  a  continuous 
machine,  as  you  have  described  it? 

A.     We  used  it  both  ways.     I  don't — 

O.  When  you  did  not  use  it  as  a  continuous  machine, 
will  you  please  describe  the  operation? 
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A.  We  got  the  snow  chamber  as  full  as  we  could  fill 
it,  and  a  couple  of  preliminary  turns  of  the  machine  to 
compact  the  snow  in  the  forward  end  of  the  chamber. 

Q.  Was  the  C-clamp  on  at  that  time?  You  had  a  C- 
clanip  on  at  that  time  ?  A.    Yes. 

Q.     Yes. 

A.  And  finally,  when  we  felt  by  the  motion  of  the 
machine  that  we  had  a  reasonable  density,  proper  density, 
we  [1648]  would  open  it  and  kick  the  block  on  out. 

O.  What  do  you  mean  by  the  motion  of  the  machine 
you  had  the  proper  density? 

A.  In  other  words,  we  got  in  practically  all  we  could 
get  with  the  power  of  the  machine. 

O.  And  you  would  give  it  a  couple  of  strokes  first,  did 
you,  when  you  first  started,  as  you  say? 

A.  Compact  to  put  more  snow  in,  make  a  stroke  and 
put  some  in  and  let  her  pack  and  let  the  chamber  fill  again. 
As  I  say,  we  did  it  all  the  way  from  a  continuous  opera- 
tion to  single  strokes  in  making  the  block. 

O.  And  when  you  say  "single  strokes"  you  pressed 
the  block  with  just  one  stroke?  A.     Yes. 

O.     Is   that  correct?  A.     Yes. 

O.  But  snow  all  the  time  could  fall  down  into  the 
pressing,  chamber,  is  that  correct? 

A.  Excei)t  when  the  ])lunger  was  forward  and  cut  it 
ofif. 

O.  A'es.  And  then  was  the  C-clamp  after  a  block  was 
formed  and   was   ejected,   was   the  C-clamp  put   back   on 
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A.     During  the  time  of  operation  when  we  were  not 
using  the  nozzle,  as  mentioned. 
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Q.  That  is,  any  time  when  you  did  not  use  the  noz- 
zle you  put  the  C-clamp  back  on  after  each  operation,  is 
that  correct?    [1649]  A.     Yes;  I  think  so. 

O.  So  that  the  block  was  pressed  against  the  C- 
clamp,  is  that  correct? 

A.     Against  the  plate  held  by  the  C-clamp. 

O.     Against  the  plate.     You  are  sure  of  that? 

Q.     Yes,  sir. 

Q.  When  did  you  commence  using  nozzles,  the  extru- 
sion nozzles?  A.     I  couldn't  say  at  what  point. 

O.  You  don't  know  whether  you  used  it  with  the 
first  machine  that  you  saw  when  you  came  there  or  not? 

A.     Yes;  I  am  sure  we  used  it  on  that  first  machine. 

Q.     You  are  sure  about  that?  A.     Yes. 

O.     Did  you  have  those  nozzles  specially  manufactured? 

A.     Yes. 

0.     For  the  purpose?     A.     Certainly. 

O.     Do  you  know  who  manufactured  them? 

A.  Eppenbach  Brothers  made  the  machine,  and  I  am 
sure  that  they  made  the  block,  but  I  didn't  see  them  make 
it — the  nozzles,  but  I  didn't  see  them  make  them. 

O.  The  machine  that  you  saw  was  there  when  you 
came  there,  wasn't  it?  A.     Yes. 

O.  So  that  if  Eppenbach  Brothers  made  it,  you  say 
that[  1650]  because  you  were  told  by  someone  they  did 
make  it? 

A.  By  them,  and  I  saw  other  machines  which  were 
in  progress  of  beinj;-  made  in  their  shop. 

O.  The  first  machine,  the  only  knowledge  you  have 
is  what  somebody  told  you? 

A.  That  is  true:  that  is  true.  The  machine  was  made 
and  in  operation. 
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O.  When  you  used  the  machine  as  an  extrusion  mach- 
ine would  you  say  it  was  a  continuous  operation  or  inter- 
mittent? A.     Continuous. 

Q.  Continuous.  How  many  r.]).m.s  at  that  time,  do 
you  recall? 

A.  No.  That  is  when  I  was  speaking  of  rather  slow 
movement.  Let  mc  see;  we  came  to  the  figure  of  10  to 
20,  I  think  in  discussing  it  a  few  minutes  ago.  I  said 
about  10  revokitions  would  be  my  guess. 

O.     And  that  was  for  the  extrusion  machine? 

A.     Yes. 

O.  By  the  Court :  You  had  an  incline  go  beyond  the 
end  of  the  nozzle  so  it  would  break  off? 

A.  That  was  an  i/z^nation.  The  first  went  out  flat 
and  sawed  off. 

O.     You  whacked  it  off  or  sawed  it  off? 

A.  Sawed  it  off,  broke  it;  and  then  later  we  slipped 
a  little  thin  wedge  under  it. 

O.     And  it  cracked  itself  off?   [1651] 

A.     Yes,  sir. 

Q.  By  Mr.  Caughey:  I  believe  it  is  your  testimony 
that  the  snow  tank,  as  distinguished  from  this  other 
machine  you  saw,  the  snow  tank  was  put  in  after  you 
came  there?  A.     Yes,  sir. 

O.     It  was  not  there  at  the  time,  is  that  correct? 

A.     After  I  came. 

O.     Sometime  in  June,  as  far  as  your  recollection? 

A.  As  best  I  can  remember,  approximately  six  weeks 
after  I  got  there.  ar(>und  the  end  of  May  or  first  of  June. 

Mr.  Foster :  Could  we  ask  that  Mr.  Caughey  speak  a 
little  louder,  too?     T  think  it  would  help. 

Mr.  Caughey;     1  will  try  to. 
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Q.     And  that  is  1925?  A.     Yes,  sir. 

Q.  You  also  testified  to  placing  the  inlet  in  the  com- 
pression chamber,  is  that  correct?  A.     Yes,  sir. 

O.  You  say  that  compression  chamber  was  14  to  18 
inches  in  length.    Just  where  was  that  nozzle  placed? 

A.  In  the  side  of  the  chamber,  as  I  recall,  very  close 
to  the  end  of  the  stroke  of  the  piston. 

Q.  If  the  compression  chamber  was  18  inches  long 
and  the  stroke  was  about  8  inches  less  than  that,  then  it 
would  be  about  10  inches? 

A.     The  stroke  may  have  been  a  little  less.  [1652] 

O.     It  may  have  been? 

A.  The  stroke  may  have  been,  in  other  words,  a  little 
less  distance  than  the  end  of  that  chamber  not  covered 
by  the  piston,  but  the  inlet,  the  gas,  when  placed  in  the 
chamber  was  over  close  to  the  end  of  that  stroke,  just 
beyond  the  end  of  the  stroke  of  the  piston,  as  I  remember 
it. 

O.  Then,  it  would  be  your  testimony  that  at  no  time 
did  the  stroke  ever  close  that  inlet,  is  that  correct? 

A.     I  don't  think  it  did. 

O.     Are  you  sure  about  that? 

A.     I  cannot  be  sure  of  that. 

O.     Was  there  a  nozzle  used  for  that  inlet? 

A.     Well,  it  was  a  constricted  inlet  pipe. 

O.  •   Constricted?  A.     Yes, 

0.     So  it  would  function  as  a  nozzle? 

A.     Function  as  a  nozzle,  various  types  we  used. 

O.  Sfpeakin*;-  of  that  particular  operation,  for  what 
length  of  time  did  you  allow  the  liquid  to  flow  in  into  the 
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chamber?  When  T  mean  liquid  I  mean  liquid  coming 
through  the  pipe  to  the  nozzle;  how  long  did  you  allow 
it  to  flow  in  making  a  block  of  ice  ? 

A.  I  think  by  the  time  we  had  gotten  down  there 
and  moved  it  down  successively,  as  described — I  think  we 
were  on  continuous  operation  then — and  the  liquid  con- 
tined  to  go  in.  [1653] 

O.  Just  continued  to  flow  in.  You  did  not  have  any 
valve  on  that  line  at  all? 

A.     Oh,  certainly;  we  had  a  valve  on  it. 

Q.      But  you  just  left  it  open  and  let  it  flow? 

A.     To  the  best  of  my  memory. 

O.  That  is  when  you  are  talking  about  using  it  as  an 
extrusion  machine  now?  A.     Yes. 

O.  When  you  used  it  to  make  blocks  of  ice  how  did 
you  operate? 

A.     We  were  making  I)locks  by  extrusion. 

Q.  Yes;  but  you  were  sawing  them  off  after  they 
got  out,  isn't  that  correct? 

A.     Sawing  them  or  breaking  them. 

O.  Yes.  1  am  not  referring  to  that.  I  mean  when 
you  actually  used  the  C-clamp,  as  contrasted  to  the  ex- 
trusion machine.  \Ahen  you  used  the  C-clamp  did  you  allou' 
continuous  flow  then?  A,     No;  we  couldn't. 

O.     That  was  an  intermittent  operation? 

A.  Yes.  Then  you  would  lose  the  gas.  then,  if  you 
did,  excessively. 

O.  By  the  Court;  When  you  were  using  the  extru- 
sion method  of  handling  vour  product,  wouldn't  that  CO2 
inlet  have  been  placed  so  that  as  the  piston  was  forward 
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to  eject  or  compress  it  would  close  off  the  inlet  for  a  tem- 
porary period  of  time  [1654]  in  each  stroke  so  as  to  have 
a  continuous  operation? 

A.  I  am  not  sure  of  that.  I  rather  think  that  it 
was,  and  yet  I  don't — I  can't  say  definitely.   [1655] 

O.  There  were  two  other  machines,  were  there,  at 
Maspeth,  similar  to  the  machine  that  was  installed  when 
you  first  came  there? 

A.  Definitely  one,  and  T  am  not  sure  whether  the 
second  one  was  there  or  not. 

O.  Did  you  ever  install  any  other  except  that  one 
that  was  there  when  you  first  came  there? 

A.  I  beg  your  pardon.  I  will  reverse  that.  There 
were  two  there, — no,  I  will  go  back  to  my  original;  there 
were  at  least  two  machines  there. 

The  Court:     By  "there"  you  mean  what? 

A.     At  the  Maspeth  plant. 

O.  By  Mr.  Caughey :  Do  you  mean  actually  installed 
and  in  operation? 

A.  I  think  we  installed  the  second  machine  at  that 
time.     I  am  not  definite  on  that. 

O.     You  are  not  sure  of  that? 

A.  I  am  not  sure  that  we  operated  the  second  mach- 
ine. 

Q.  Was  there  another  machine  in  addition  to  that 
second  machine  that  was  there  at  that  plant  that  was 
not  put  together? 

A.     I  don't  think  we  had  but  two  machines  there. 

O.     That  ,was  all  you  saw ;  is  that  correct  ? 

A.     That  is  all  I  remember. 

0.  Was  there  space  to  install  a  second  machine,  if 
you  had  wished  to  do  so?   1 1656]  A.     Yes. 
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Q.  How  many  snow  tanks  were  installed  at  the  Mas- 
peth  plant  prior  to  July,  1925? 

A.  I  don't  remember  whether  we  put  in  three  or  four 
— either  three  or  four. 

O.  Did  they  all  come  at  the  same  time,  and  were  they 
all  installed  at  the  same  time? 

A.  Within  a  few  days.  J  imagine  we  grabbed  the  first 
one  or  two,  and  stuck  them  in. 

O.     Were  those  new  machines,  just  constructed? 
A.     The  snow  tanks? 

Q.     Yes.  A.     Yes. 

O.     They  weren't  second-hand?  A.       No,  sir. 

O.  Did  you  remove  this  first  machine  that  you  saw, 
that  you  called  the  unitary  structure — that's  the  designa- 
tion you  gave  it?  Was  that  removed  when  you  put  the 
snow  tanks  in?  A.     No. 

O.     It  was  not?  A.     No. 

Q.  Where  were  the  snow  tanks  put  in  in  reference  to 
where  the  so-called  unitary  structure  was  positioned? 

A.  At  right  angles  to  it,  and  approximately  even  with 
'  the  end  of  the  machine  in  toward  the  plant,  away  from 
the  [1657]  wall. 

Q.  Were  they  hooked  up  to  the  same  compressor 
system?  A.     To  the  same  supply,  yes. 

The  Court:  Do  you  mean  the  snow  tanks  were  all 
hooked  up  to  the  same? 

Q.  By  Mr.  Caughey:  The  snow  tanks  and  others; 
were  the  snow  tanks  and  these  structures  that  you  testi- 
fied you  saw  when  you  first  came  there,  and  which  were 
subsequently  modified,  were  they  all  hooked  up  to  the 
same  inlet  supply  system?  A.     Yes. 
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Q.     And  the  same  outlet  system? 

A.  Yes,  1  think  they  joined  before  going  back.  I 
am  reasonably  sure  of  that. 

Q.     Are  you  sure  of  that? 

A.  They  came  from  the  same  point,  and  went  back  to 
the  same  point,  and  I  think  in  most  cases  the  same  lines 
were  utilized. 

Q.  You  did  not  have  anything  to  do  with  that;  is 
that  correct,  with  making  the  hook-up '  or  installation  ? 

A.     Yes,  I  did  have. 

O.     You  can't  remember? 

A.  I  can't  remember  definitely.  I  am  reasonably  cer- 
tain they  were  the  same  lines  used. 

Q.  Were  those  snow  tanks  immediately  put  in  opera- 
tion? A.    Yes,  sir.  [1658] 

Q.  As  I  understand  the  operation  of  the  snow  tank, 
you  make  snow  in  the  tank,  and  then  you  bring  the  snow 
out  of  the  tank  and  into  a  receptacle  of  some  kind,  tamp 
it,  and  then  you  afterwards  compress  it:  is  that  correct? 

A.     Yes,  sir. 

O.  When  you  first  started  manufacturing  snow,  mak- 
ing snow  in  the  snow  tank,  what  size  blocks  did  you  make, 
of  dry  ice? 

A.  3-inch  cylindrical  block;  I  forget  the  length. 
Probably  8-inch;  somewhere  in  that  neighborhood. 

0.     That  was  in  the  early  part  of  June,  was  it? 

A.     About  the  first  of  June. 

O.     Who  did  you  make  those  for,  do  you  remember? 

A.     They  were  made  specially  for  Schrafifts. 

O.     You  just  got  the  account  at  that  time? 

No,  we  had  had  the  account.  That  developed  into 
what  they  wanted. 
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Q.     What  had  they  been  using  prior  to  that  time? 

A.  The  only  other  thing  we  supphed  was  the  square 
block. 

Q.     How  did  they  use  that  square  block,  if  you  know? 

A.     Well,  they  used  it  to  refrigerate  ice  cream. 

Q.     Did  they  have  a  special  container  to  do  that? 

A.  1  don't  know  whether  they  adapted  their  normal 
container,  or  used  a  s,pecial  container  on  that. 

O.  Do  you  know  whether  they  changed  their  con- 
tainer [1659]  when  you  began  making  cylindrical  blocks? 

A.  I  think  they  did.  They  started  using  the  Seal- 
Right  container  at  that  time,  1  think.  I  know  they  use 
it.     I  think  that  was  the  first  use  of  it. 

O.  The  Dry  Ice  Corporation,  did  they  make  refriger- 
ating cabinets  at  Liquid  Carbonic  plant  at  Maspeth? 

A.     Make  them? 

O.  Did  they  construct  cabinets  for  refrigeration,  par- 
ticularly in  connection  with  ice  cream?  A.     No. 

Q.     You  did  not  see  any  such? 

A.  1  saw  various  and  sundry  experimental  stuff  out 
there  of  that  kind,  over  at,  I  guess  you  would  call  it  the 
laboratory,  at  Borough  Hall  in  Queens,  in  Long  Island. 

O.     None  of  that  was  done  at  Liquid  Carbonic? 

A.     None  of  that  was  done  there  at  Maspeth. 

O.  Were  any  of  these  square  blocks  that  you  used — 
did  you  ever  see  them  put  in  these  special  refrigerating 
cabinets  ?  A.     Which  ? 

Q.     Which  I  have  referred  to. 

A.  No,  I  didn't  see  them.  I  wasn't  in  contact  with 
the  customer,  except  when  he  came  there. 
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Q.  You  don't  know  whether  these  refrigerating  cab- 
inets were  manufactured  specially  to  conform  to  the  size 
of  these  blocks  or  not,  do  you?  [1660] 

A.     No,  I  was  told  so,  but  I  don't  know  so. 

The  Court:  Do  you  mean  that  the  cabinets  were  built 
to  conform  to  the  block,  or  that  the  block  was  made  at 
a  convenient  size  for  the  cabinet,  or  both? 

A.  Both.  I  had  no  contact  though  with  the  user; 
except  simply  what  I  was  told.  It  was  the  rarest  thing 
I  ever  had  any  contact  with  them. 

O.  By  Mr.  Caughey:  How  many  hours  a  day  did 
you  work  or  operate  at  Liquid  Carbonic? 

The  Court:  Do  you  mean  he  personally,  or  the  mach- 
ines? 

Mr.  Caughey :  I  mean  working  hours.  Did  you  have 
two  shifts,  one  shift,  or  what? 

A.     We  had  one  shift. 

Q.     What  was  the  normal  working  day? 

A.  T  don't  remember  v/hether  it  was  8  or  9  hours. 
Quite  often  we  worked  as  long  as  the  Liquid  would  let 
us;  many  hours  of  the  night;  midnight  often. 

O.  There  was  a  demand  for  dry  ice,  I  believe  you 
testified,  prior  to  July  4th?  A.     Yes. 

O.     1925? 

A.  I  think  there  was  a  demand  larger  than  the  sup- 
ply. 

O.     Vou  weren't  able  to  supply  the  demand? 

A.  We  weren't  able  to  supply  the  demand,  T  don't 
think,  any  time  during  the  first  year. 

O.  Even  with  the  three  or  four  snow  tanks  that  you 
put  in?  A.     Yes.  [1661] 
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O.     Did  you  say  it  was  three  or  four? 

A.  1  think  there  were  four.  I  am  certain  there 
were  as  many  as  three  put  in  right  at  first. 

O.  You  recall  being  at  Maspeth  on  the  4th  of  July, 
1925.     Do  you  have  a  definite  recollection  as  to  that? 

A.     Yes,  sir. 

O.     Where  were  you  living  at  that  time? 

A.     At  Colleg:e  Point,  Long  Island. 

O.  You  drove  from  your  home  to  work :  is  that  cor- 
rect? 

A.  Yes.  I  did  not  drive  in  at  first.  I  did  not  have 
a  car  at  first. 

O.  When  you  did  not  have  a  car  how  did  you  get 
there  ? 

A.  I  usually  went  directly  into  the  city,  and  came 
back  out. 

Q.     You  had  to  go  into  New-  York  and  come  back  out? 

A.     Yes. 

Q.  How  long  did  you  continue  to  live  at — was  it 
College — 

A.     College  Point,  until  some  time  in  1928. 

Q.  Even  when  you  moved  to  Yonkers  you  still  lived 
at  College  Point;  is  that  correct? 

A.  In  1928  I  moved  over  to  just  the  north  edge  of 
Belleville,   New  Jersey. 

O.  During  the  period  of  time  you  were  at  Yonkers 
you  still  maintained  your  residence  at  College  Point? 

A.  Yes,  I  think  I  was  still  at  College  Point  when  I 
[1662]   was  still  at  Yonkers. 

O.     You  did  not  move  your  family  to  Yonkers? 

A.     No, 
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Q.     You  coinmutted  ? 

A.     Went  back  and  forth. 

Q.  I  believe  it  is  your  testimony  that  you  moved — 
when  I  say  you,  I  mean  the  Dry  Tee  Corporation  plant 
moved  from  Maspeth  to  the  General  Carbonic  plant;  is 
that  correct?  A.     Yes. 

O.     When  did  that  move  take  place? 

A.  I  can't  be  definite  on  that,  but  I  think  during  the 
spring  or  summer  of  '26. 

O.     Was  it  before  the  4th  of  July,  '26? 

A.     I  don't  know. 

0.     You  have  no  recollection? 

A.      I   can't  be  that  definite. 

Q.  You  don't  know  whether  you  spent  one  or  two 
4th  of  Julys  at  Maspeth;  is  that  right? 

A.     No,  I  do  not. 

O.     That  was  the  peak  period,  around  then,  was  it  not  ? 

A.  Yes ;  the  4th  of  July  was  a  peak,  and  Labor  Day 
again.     It  was  all  a  peak  to  us  at  that  time. 

0.  Could  it  have  been  after  Labor  Day  in  1926, 
I  believe  you  testified  that  you  moved  to  Long  Island,  to 
the  General  Carbonic  plant? 

A.  It  could  have  been,  but  to  the  best  of  my  mem- 
ory, [1663]  it  was  during  the  summer. 

O.     You  have  no  way  of  fixing  that  period  at  all? 

A.     No,  I  haven't. 

Q.  Did  you  move  all  the  snow  tanks  to  the  General 
Carbonic  plant,  that  you  had  at  ^laspeth? 

A.  W^e  made  some  new  and  larger  snow  tanks  at  some 
point  there.  Whether  that  was  before  we  went  to  General 
or  not,  I  can't  say :  and  we  possibly  discarded  the  smaller 
ones,  but  we  moved  the  ones  that  were  in  use. 
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O.  How  many  did  you  have  in  use  at  Maspeth  when 
you  did  move  to  General  Carbonic? 

A.     I  think  it  was  four. 

Q.     And  you  moved  all  of  those? 

A.     We  moved  all  of  those. 

.  Q.     Did  you  go  over   to  the  General   Carbonic   plant 
prior  to  the  time  that  you  moved? 

The  Court ;     The  snow  tanks,  do  you  mean  ? 

Mr.  Caughey :  Prior  to  the  time  that  you  moved  the 
snow  tanks  there? 

A.  I  may  have  .i»^one  over  the  day  before,  or  something 
like  that.     I  know  1  did  not  go  around  there  much. 

O.     \o\.\  did  not  make  the  arrangements  for  moving? 

A.     None  whatsoever. 

O.     Did  you  have  charge  of  the  moving? 

A.     Yes. 

Q.  Did  you  have  charge  of  the  installation  of 
the  [1664]  snow  tanks  after  they  got  over  to  the  Gen- 
eral  Carbonic  plant?  A.  Yes. 

O.  Was  the  demand  for  dry  ice  just  as  bad  in  1926 
wcus  it  was  in  1^)25?  in  other  words,  were  you  still 
in  the  same  fix;  that  you  could  not  supply  it? 

A.     Yes. 

The  Court:  Bad  or  go(xl,  depending  on  which  side  it 
was?  A.     Bad  for  me. 

The  Court:     Bad  from  your  standpoint? 

A.     It  was. 

(vShort  recess.) 

The  Court :     Proceed. 

(}.  By  Mr.  C^aughey:  These  modifications  that  you 
have  testified  to  as  having  been  made,  thev  were  all  made 
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on  one  machine,   were  they  not, — the  first  one  that  you 
saw  that  came  there  and  was  installed  at  Maspeth? 
A.     I  think  so,  yes,  sir. 

Q.  The  other  machine  that  was  there,  but  you  weren't 
sure  whether  it  was  installed  or  not;  it  had  a  hopper 
on,  did  it  not?    That  was  part  of  the  machine? 

A.     That  was  part  of  the  machine  as  it  was  delivered. 

O.  I  mean  a  hopper,  in  the  same  sense  that  the  mach- 
ine  had  a  hopper  when  you  first  came  to  Maspeth? 

A.     Yes,  sir. 

Q.  You  referred  to  Mr.  Josephson  coming  to  the  plant 
with  Mr.  Martin,  T  believe,  didn't  you?  [1665] 

A.  Yes,  they  came  together.  I  think  I  said  either 
Mr.  Martin  or  Mr.  Josephson  brought  the  people. 

O.     Who  was  Mr.  Joseiphson? 

A.  He  was  connected  either  with  Dry  Ice  or  Prest- 
Air.     I  never  knew  his  official  connection. 

O.     Do  you  know  his  initials?  A.     No. 

O.     Do  you  know  his  first  name? 

A.  I  thought  I  did,  but  I  am  not  sure  of  it, — Walter 
Josephson. 

O.  When  the  move  was  made  to  General  Carbonic 
plant  from  Maspeth,  as  I  understand  your  testimony,  you 
moved  all  the  equipment  from  Maspeth  ? 

A.     I  am  sure  we  did.     The  break  was  quite  clean. 

Q.     You  did  not  leave  any  equipment  there? 

A.     I   am   sure   we  did  not  leave  anything. 

Q.  As  a  matter  of  fact,  it  is  your  recollection  that 
this  first  machine  that  you  said  was  installed  at  Maspeth, 
that  you  saw,  and  others  like  it,  they  weren't  brought  over 
to  General  Carbonic,  were  they? 
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A.  I  don't  know  whether  we  took  them  or  whether 
they  took  them  back  to  Eppenbach's,  or  where  they  were 
taken  for  storage. 

O.     You  don't  remember  seeing  them  after  that? 

A.  Yes,  I  saw  at  least  one  of  them  I  know,  at  the 
Eppenbach  storage  yard.  [1666] 

Q.     That  was  the  only  one  you  saw? 

A.  There  m light  have  been  two.  I  know  at  least  one 
machine  was  placed  in  Eppenbach's  storage  yard  for  some 
time  after  this. 

O.  Did  you  ever  use  any  of  those — make  any  use 
of  them  in  the  manufacture  of  snow,  to  your  knowledge? 

A.     We  did  not,  to  my  knowledge. 

O.     You  never  saw  them  in  operation  at  any  place? 

A.     No. 

O.  And  particularly  during  that  time,  up  to  May, 
1929?  A.     No. 

Q.  When  you  moved  to  the  General  Carbonic  plant  did 
you  have  a  shipping  department  there? 

A.     We  had  one  man  who  handled  the  shipping. 

O.     Did  you   haxc  a   separate  room   for  the  shipping? 

A.     No. 

Q.     Did  you  have  an  office  force  there?  A.     No. 

Q.     No  office  force  at  all? 

A.  Unless  you  want  to  call  this  shipping  clerk  an 
office  force. 

O.  Did  you  have  a  separate  phone,  so  that  people 
could  phone  in  and  order  dry  ice  there? 

A.  T  don't  think  we  did.  I  am  not  sure  of  that,  but 
I  don't  think  we  had  a  separate  phone. 

O.      You  don't  know  whether  you  did  or  not?  [1667] 

A.      I   couldn't  say  definitely.     1  don't  think  we  did. 
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The  Court :     You  are  now  speaking  about  Maspeth  ? 

Mr.  Caughey:  No,  I  am  speaking  about  General  Car- 
bonic. You  understood  my  question  to  be  General  Car- 
bonic ? 

A.     Yes,  General  Carbonic,  is  the  way  I  understood  it. 

Q.  You  met  Mr.  McLaren  when  you  came  there, 
you  say?  A.     Yes. 

Q.     He  complained  about  the  loss  of  gas,  did  he? 

A.     After  we  got  in  otperation. 

O.     How   long  afterwards  did  he  begin  complaining? 

A.     Very  soon. 

Q.  And  this  conversation  that  you  testified  to  having 
with  him,  did  that  take  place  the  first  time  he  complained? 

A.  It  might  have  been  the  first  or  the  second.  The 
conversation  was  rather  similar  all  the  way  through,  vari- 
ous and  sundry. 

O.  The  first  one,  do  you  remember  the  first  conversa- 
tion you  had  with  him  about  the  loss  of  gas? 

A.  As  I  say,  within  a  day  or  two;  as  soon  as  we  got 
into  operation  Mr.  McLaren  remarked  on  the  extreme 
loss  of  .c^as — large  amount  of  gas  lt)st. 

Q.     Lie  remarked  that  to  you,  did  he?  A.     Yes. 

O.     Was  anybody  else  present? 

A.  The  workmen  were  around.  I  don't  know  of  any- 
body else.  [1668] 

O.  You  don't  know  whether  they  heard  what  he  said; 
is  that  correct? 

A.     No,  I  don't;  presumably  not. 

O.  Mr.  Martin  was  not  there  at  that  time:  is  that 
correct  ? 

A.  I  don't  think  he  was  there  at  the  first  conversa- 
tion on  the  subject. 
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O.  What  did  you  actually  say  at  the  first  conversa- 
tion, if  you  can  remember;  it  you  can't  remember,  give 
the  substance. 

A.  I  certainly  can't  remember  the  definite  words  over 
that  period  of  time. 

Q.  That's  the  reason  I  said  if  you  could  not,  to  give 
the  substance. 

A.  He  criticized  our  methods  from  the  standpoint  of 
loss  of  gas,  which  his  plant  was  having  to  work  and 
compress  and  sent  over  to  us  liquefied.  I  told  him  we 
were  doing  the  best  we  could  in  closing  it,  and  keeping 
it  as  much  enclosed  as  possible,  and  holding  down  the  loss 
as  much  as  possible  with  that  equipment,  but  that  we  had 
had  equipment  which  was  self-contained,  and  not  open  to 
the  atmosphere,  and  this  was  used  in  making  the  blocks 
of  ice,  and  therefore  did  not  have  these  losses,  and  I 
exiplained  the  machine  to  him,  and  what  we  had  done. 

Q.     You  are  sure  you  explained  the  machine  to  him? 

A.  Certainly.  That  was  the  only  defense  we  had; 
[1669]  the  only  answer  1  had  to  him  was  what  we  had 
(lone,  and  what  we  hoped  and  expected  to  do. 

Q.  What  do  you  mean  by  "defense"?  You  were  los- 
ing gas,  weren't  you? 

A.  W^e  were  losing  gas.  yes.  that  is  true.  J  told  him 
we  were  at  least  gcjing  to  try  to  do  better. 

O.  Did  you  tell  him  you  were  going  to  put  some  of 
those  machines  in  there  at  the  C^neral  Carbonic  plant? 

A.  No.  I  did  not  tell  him  anything  like  that,  because 
I  did  not  know  any  such  thing. 

The  Court :  ^'ou  mean  by  '"defense"',  that  was  your 
unl}-  argument? 

A.     Tlie  only  counter-argument  I  had. 
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Q.     To  keep  him   from  kiclving  you  out? 

A.     Yes,  sir. 

Q.  By  Mr.  Caughey:  Did  you  draw  up  any  sketches 
to  show  him  what  you  had? 

A.     I  wouldn't  recall.     I  don't  think  it  was  necessary. 

Q.     Did  you  describe  the  structure  in  detail? 

A.  Enough  so  1  felt  sure  he  knew  what  I  was  talking 
about. 

Q.     You  felt  sure?  A.     Yes. 

Q.  Did  he  indicate  he  knew  what  you  were  talking 
about  ? 

A.  I  couldn't  say  that  he  did.  He  didn't  indicate 
otherwise.  The  assumption  was  he  knew  what  I  was 
talking  [1670]  about. 

The  Court:     He  cjuit  asking  questions,  anyway,  did  he? 

A.  I  told  him  my  defense:  that  was  the  best  I  had  to 
offer. 

Q.  By  Mr.  Caughey :  Did  he  ask  any  questions  at 
all  about   the  construction?  A.     I   don't   remember. 

Q.     You  would  not  ranember  that?  A.     No.  sir. 

O.  ^'ou  had  other  conversations  with  him  at  later 
times  about  the  loss  of  gas,  did  you?  A.     Yes. 

Q.  And  you  again  told  him  about  this  first  machine, 
or  other  machines? 

A.  That  was  the  gist  of  our  conversation.  He  would 
complain  about  the  gas.  and  I  would  say:  Well,  we  are 
doing  the  best  we  can  under  the  conditions.  We  hope  to 
get  back  to  the  other  conditions. 

O.     Did  you  explain  the  machine  again  to  him  ? 

A  I  don't  think  so.  T  don't  think  it  was  neces.sary 
to  go  into  it  each  time  we  talked. 
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Q.  Did  he  ask  any  questions  at  the  conversation,  and 
ask  you  to  explain  the  machine  to  him? 

A.     I  don't  recall. 

Q.     Or  make  any  sketches  about  it? 

A.     I  don't  recall.    [1671] 

Q.  Do  you  recall  whether  he  asked  you  why  you  were 
not  using-  these  machines  at  the  time? 

A.  I  am  reasonably  sure  I  told  him,  but  T  don't  recall 
his  asking. 

The  Court:     What  did  you  tell  him? 

A.  That  we  were  not  using  them  because  of  the  sized 
block  desired;  that  they  were  not  competent  of  making 
them,  and  it  would  take  an  entirely  new  machine  to  do 
that. 

Q.     That  is,  new  in  the  compression  chamber? 

A.  It  would  have  had  to  be  new  all  over,  to  change 
from  3;^  by  ZYz  by  8  to  10-inch  cubes. 

Q.     Larger  ? 

A.     No  part  would  have  been  usable  except  the  nozzle. 

Q.  You  don't  mean  it  would  have  to  be  changed  in 
mechanical   principle?  A.     Not   in   principle. 

Q.      But  in  proportion? 

A.      In  pro])orti()n  all  the  way  through. 

Q.  By  Mr.  Caughey :  Did  you  consider  making  such 
changes  in  that  machine  you  saw  at  Maspeth  when  you 
first  went  there?  Did  you  at  that  time  consider  making 
that  machine  capable  of  making  10-inch  blocks? 

A.     That,  or  im])rovements  on  it,  yes. 

Q.     What  do  y<ni  mean  b\-  improvements? 

A.     We  hoped  t(^  improve  it. 

O.      I  am  talking  about  the  size  of  the  blocks.   [1672] 

A.  Yes,  the  idea  was  to  make  the  machines  to  make 
larger  blocks. 
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Q.  Did  you  give  consideration  to  the  difficulties  you 
would  have  in  the  operation,  in  making  10-inch  blocks? 

A.     Certainly. 

Q.  Wasn't  that  one  of  the  reasons  you  discarded  that 
idea  entirely? 

A.  I  don't  know  that  we  discarded  it  entirely.  It  was 
still,  so  far  as  I  know,  alive  when  1  left  there. 

Q.     In  1929  it  was  still  alive? 

A.  Didn't  I  state  I  had  seen  the  machine  in  the  new 
plant  at  Elizabeth? 

Q.  When  you  built  that  plant  at  Elizabeth  you  put  in 
snow  tanks,  didn't  you?  A.     Yes. 

Q.  How  many  snow  tanks  did  you  put  in  at  Eliza- 
beth? 

A.  To  the  best  of  my  remembrance  there  were  three 
lines  of  four  each. 

,     Q.     In  those  snow   tanks  at  Elizabeth  you  performed 
the  same  operation  as  you  did  at  Maspeth?  A.     Yes. 

Q.     Substantially?  A.     Substantially    the    same. 

Q.  When  you  moved  to  General  Carbonic,  did  you 
make  10-inch  blocks  there?  A.     Yes.   1 1673 J 

Q.  Did  you  make  those  3V'2-inch  cylindrical  blocks 
also  ? 

A.  I  don't  think  so.  I  remember  making-  a  substitute 
therefor:  cutting-  the  10-inch  blocks  into  three  pieces,  or 
nine  pieces,  and  cutting-  off  the  edg-es  and  making-  them 
hexagonal,  to  substitute  for  the  cylindrical. 

Q.     To  substitute  for  the  square? 

A.     For  the  cylindrical  shaped. 

Q.  You  have  no  recollection  whether  you  made  cylin- 
drical blocks  when  you  moved  to  General  Carbonic? 

A.  No,  I  don't  know  whether  we  made  any  after  mov- 
ing over  there  or  not.      I  know  after  we  were  over  there 
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that   we   cut    10-inch   blocks   to  substitute    for   the   3-inch 
blocks,  and  made  discs. 

The  Court:  You  say,  for  the  .S7/rafFts  container  you 
made  two  cuts  each  way? 

A.  ^rwo  cuts  each  way,  and  chopped  off  the  corners, 
and  made  them  hexagon  instead  of  cylindrical  or  round 
discs. 

Q.  By  Mr.  Caughey:  Do  you  recall  at  Maspeth  tlic 
manufacture  of  a  hollow  shafting  with  a  bag  on  it  for 
making  snow  in  the  bag? 

Mr.  Miketta:      A4ay  I  hear  the  question? 

(Question  read  by  the  reporter.) 

Q.  By  Mr.  Caughey:  Do  you  remember  that,  a 
hollow^ed-out  shaft?  Tn  other  words,  a  shafting  that  had 
l)een  hollowed  out,  and  a  bag  attached  to  the  end  of  it  for 
the  purpose  of  |1674|  making  snow  in  the  shafting,  and 
afterward  being  transferred  to  the  bag?  Do  you  remem- 
ber any  such  arrangement?  A.     No,  sir. 

O.  Do  you  remember  an}-  such  arrangement  when  you 
moved  to  General  Carbonic?  A.     No. 

Q.     You  have  no  recollection  as  to  that  at  all? 

A.  I  don't  recall.  Mr.  Josephson,  if  I  may  add,  was 
always  interested  in  bringing  in  some  kind  of  gadget. 
and  making  all  kinds  of  things.  I  haven't  any  idea  of  the 
number  and  variety.     1   may  have  seen  it. 

Q.     He  was  an  inventor,  was  he? 

A.  He  had  a  fertile  mind.  1  don't  know  whether  he 
A\'as  an  inventor  or  not.   [  1675  | 

O.  \\\  Mr.  Caughey:  Do  you  recall  any  conversation 
at  which  you  were  present  and  Mr.  McLaren  was  present 
and  Mr.  Martin  was  present  and  at  which  there  was  dis- 


990       International  Carbonic  Engineering  Co.  vs. 

(Testimony  of  Walter  Lee  Hood) 

cussed  as  to  the  loss  of  this  gas  in  the  General  Carbonic 
plant  ? 

A.  I  am  certain  that  on  several  occasions  I  was  at  the 
start  of  that  conversation,  but  when  my  superiors  dis- 
cussed things  I  generally  got  in  the  background:  I  would 
drift  off. 

Q.  You  do  not  recall  being  present  at  any  such  con- 
versation ? 

A.     No,  sir.     I  would  make  it  a  point  not  to  be. 

Q.  By  the  Court:  Well,  you  mean  that  you  would 
be  there  at  the  start  of  it,  when  they  began  to  start  talk- 
ing about  the  waste  gas,  and  then  you  would  just  depart? 

A.  Or  any  other  conversation  between  Mr.  Martin 
and  Mr.  McLaren  I  would  make  myself  scarce,  consider- 
ing it  was  his  affair  and  not  mine. 

Q.  By  Mr.  Caughey:  Were  the  relations  between  the 
officials  and  employees  of  General  Carbonic  and  the  Dry 
Ice  cordial?  A.     Certainly. 

Q.     During  all  the  period  of  time  you  were  there? 

A.     To  the  best  of  my  knowledge;  yes,  sir. 

Q.  There  was  no  friction  concerning  this  loss  of  gas 
at  all? 

A.  No  personal  friction;  no.  They  objected  to  it, 
naturally.   [1676] 

O.  And  this  conversation  that  you  recall  Mr.  McLaren 
having  with  Mr.  Martin,  do  you  recall  anybody  else  being 
present  ? 

A.  Yes:  on  many  conversations  with  Mr.  Martin  and 
Mr.  McLaren. 

Q.  W>11.  let  us  take  the  first  one  that  you  remember. 
Was  that  after  you  first  had  your  conversation  with  Mr. 
McLaren  about  loss  of  gas? 
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A.  1  wouldn't  say  that,  whether  Mr.  Martin  or  l — 
which  one  of  us  had  the  first  conversation  on  the  subject. 

Q.     You  can't  recall,  is  that  correct? 

A.  No:  not  which  conversation  was  first.  I  can't  re- 
call any  order  thereof. 

Q.  As  T  understand  \(jur  testimony,  you  do  not  re- 
call being  present  or  overhearing  any  conversation  be- 
tween Mr.  McLaren  and  Mr.  Martin  relative  to  the  loss 
of  gas,  that  is,  what  was  actually  said? 

A.  No;  not  what  was  actually  said,  more  than  the 
opening  of  the  conversations. 

Q.  And  do  you  recall  whether  anybody  else  was  pres- 
ent at  any  of  the  others  and  actually  overheard  any  con- 
\crsati()n  you  had  with  Mr.  McLaren  as  to  loss  of  gas? 

A.     No,  sir. 

Q.  Or  as  to  you  talking  about  these  other  machines 
you  had? 

A.     No,  sir;  1  don't  know  of  any  witnesses.  [1677] 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Cole 
al)out  loss  of  gas,  to  your  knowledge? 

A.     1  wouldn't  know.     T  doubt  it. 

Q.     You  do  not  remember  any  such  conversation? 

A.     No.     1  simply  met  Mr,  Cole  when  he  was  there. 

Q.     Was   Mr.   Cole  there  very  frequently? 

A.  Oh,  1  saw  him  there  occasionally.  He  might  have 
easily  been  there  many  times  when  I  would  not  see  him, 
because  he  was  usually  in  the  General  Carbonic's  office 
wliile  1  was  in  the  other  part  of  the  plant. 

Q.  When  did  Dry  Ice  C^)rporation  move  from  Gen- 
eral Carbonic's  plant?  A.     From  General? 

O.     From,  leave  there? 

A.  That  is  not  definite  in  my  mind  at  all.  We  moved 
to   ^'onkers  in  '27;   we  opened  up  the  Yonkers  plant   in 
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'27,  to  the  best  of  my  memory;  and  there  was  some  over- 
lap there,  in  which  I  think  we  probably  operated  both 
places  during  the  summer  of  '27. 

Q.     Where  were  you  during  the  summer  of  '27? 

A.  -  Skittering  between  the  two. 

Q.     You  were  at  both  places?  A.     Yes,  sir. 

Q.     Have  you  got  a  definite  recollection  as  to  that? 

A.     Very  definite.  * 

Q.  When  you  say  "sunmier"  what  months  do  you 
mean?   [1678]  A.     June  through  September. 

Q.  Is  it  your  definite  recollection  that  you  were  op- 
erating in  Yonkers  prior  to  July  4,  1927? 

A.  No.  I  can't  define  it  there,  except  I  do — I  am 
reasonably  sure  that  we  operated  both  places.  I  know  we 
operated  both  places  during  the  summer  of  '27. 

Q.     But  you  are  not  specific  as  to  what  month? 

A.     No. 

Q.     Overlapped,  is  that  correct? 

A.     No.     I  would  hesitate  to  make  a  statement  on  that. 

Q.  And  you  have  no  definite  recollection  as  to  when 
you  left  General  Carbonic  as  to  the  month? 

A.     No. 

O.     Sometime  in  the  summer  of  '27? 

A.  It  might  possibly  have  been  fall.  I  say  during  the 
summer.  I  am  sure  we  were  operating  both  points.  Now, 
just  when  it  was  discontinued  at  General  I  would  not  say. 

Q.  And  you  are  not  sure  whether  it  was  before  or 
after  July  4,  1927  that  you  definitely  left  General? 

A.     No:  but  I  am  reasonably  sure  it  was  after  that. 

O.  Are  you  sure  that  you  did  not  go  back  to  Maspeth 
and  have  some  operations  at  Maspeth  in  1927,  when  you 
moved  from  General  Carbonic? 
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The  Court:     "When  you  moved"?     It  is  not  clear. 

Q.  By  Mr.  Caughey:  After  you  left  General  Car- 
bonic in  1927,  whatever  that  date  was,  are  you  sure  that 
Dry  Ice  1 1679]  Corporation  did  not  go  back  to  Maspeth 
and  manufacture  dry  ice  at  Maspeth? 

A.     1  am  indefinite  on  that,  sir. 

Q.  Are  you  sure  that  it  was  not  in  the  fall  of  1926 
that  you  left  General  Carbonic,  and  that  you  did  not  move 
to  Maspeth  and  stay  there  that  winter  and  then  move 
back  to  Yonkers  the  following  summer? 

A.     I  don't  think  so. 

Q.     Are  you  sure  about  that? 

A.     Yes,  sir;  I  am  reasonably  sure  of  that, 

Q.  Have  you  anything  to  base  it  on  except  your  recol- 
lection? A.     That  is  all. 

O.  You  do  not  recall  moving  back  to  Maspeth  from 
General  Carbonic  plant? 

A.  There  is  something  hazy  in  my  mind,  but  I  do  not 
definitely  recall  it. 

O.  But  you  have  a  hazy  recollection  that  there  was 
some  move  made,  is  that  correct? 

A.  There  was  something  in  there,  some  connection 
with  Liquid,  but  I  don't  remember  what  it  was. 

O.  Did  you  move  all  your  snow  tanks  from  General 
Carbonic's  to  Yonkers?  And  when  I  say  "all  snow 
tanks"  T  mean  the  ones  that  were  at  General  Carbonic's? 

A.  Yes:  I  am  sure  we  moved  all  of  our  equipment  out 
of  the  way.  Some  of  them  were  discarded  and  new  ones 
replaciniJ-  [1680]  tliem  when  we  went  to  Yonkers.  No. 
I  beg  pardon.  No.  There  was  an  overlap  there.  We 
had  new  stuff  at  Yonkers.  We  operated  in  General  after 
going  to  Yonkers.  opening  Yonkers. 
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Q.     Are  you  sure  you  opened  Yonkers  in  1927? 

A.     Yes,  sir. 

Q.  That  you  put  all  new  equipment  in  at  Yonkers,  did 
you? 

A.     I  think  so;  to  the  best  of  my  memory. 

Q.  And  you  did  not  move  any  of  the  snow  tanks  from 
General  Carbonic  to  Yonkers,  is  that  correct? 

A.     I  don't  think  so. 

Q.  Where  did  you  move  those  to  when  you  moved 
them  from  General  Carbonic?  A.     I  don't  know. 

Q.     You  have  no  recollection  as  to  that? 

A.     No;  I  don't  remember. 

O.  Do  you  know  whether  or  not  Dry  Ice  was  operat- 
ing at  Maspeth  in  the  fall  of  1927? 

A.     1  can't  say  definitely. 

Q.     You  were  not  there? 

A.     If  they  were  operating  I  was  there. 

Q.     But  you  do  not  remember  being  there? 

A.     T  don't  remember  that. 

Q.  You  had  charge  of  just  the  Yonkers  plant,  did  you. 
of  the  Dry  Ice? 

A.     I  had  charge  of  the  operations.   [1681] 

O.     Of  the  entire  production?  A,     Yes,   sir. 

O.     Regardless  of  where  it  was,  is  that  correct? 

A.     Yes,  sir. 

Q.  The  fact  that  you  lived  and  maintained  a  resi- 
dence down  at — what  point?  Where  was  this.  College 
Point  or  Cottage  Point?  A.     College  Point. 

Q.  College  Point — would  indicate  to  you.  would  it 
not,  that  you  were  not  only  superintending  operations  at 
Yonkers,  but  at  some  place  else? 

A.     Not  necessarily. 
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O.  ^'()ll  would  liave  lived  down  there  at  College  Point 
even  though  you  were  only  operating  at  Yonkers.  is  that 
correct  ? 

A.  Had  I  thought  we  were  going  to  be  at  Yonkers 
for  any  great  length  of  time,  I  might  have  moved  there, 
but  as  it  was,  1  lived  in  College  Point  and,  as  I  say. 
Belleville,  New  Jersey. 

y.  Did  you  have  any  knowledge  what  length  of  time 
you  were  going  to  be  in  Yonkers  when  the  plant  was 
moved  there?  A.     None  whatsoever. 

Q.     How  long  did  you  stay  at  Yonkers? 

A.  Until  after  we  got  manufacturing  at  Elizabeth, 
which  was  in.  I  think,  June  of  1928. 

Q.  That  would  make  it  approximately  a  year,  is  that 
correct?  [1682] 

A.     Something  like  it;  about  that. 

O.  And  you  did  not  maintain  a  residence  at  Yonkers 
during  that  period  of  time?  A.     No,  sir. 

O.     You  came  back  every  evening? 

A.      (Witness  nodding). 

Q.     Who  are  you  working  for  at  the  present  time? 

A.     W.  L.  Jones  &  Company. 

O.     And  where  is  that  concern  located? 

A.     Houston,  Texas. 

O.     You  came  here  from  Texas  to  testify  in  this  case? 

A.     Yes,  sir. 

O.     And.  T  presume,  your  expenses  are  being  paid? 

A.     T  hope  so. 

O.     You  hope  so.    When  did  you  last  see  Mr.  Martin? 

A.     Prior  to  seeing  him  here? 

O.     ^'es.  sir.     Oh.  you  .saw^  him  here,  did  you? 

A.     Yes,  sir:  I.  saw  him  here. 
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Q.     When  did  you  see  him  here? 

A.  Well,  two  or  three  times.  I  saw  him  the  day  he 
left,  on  last  Monday. 

Q.  Let  us  put  it  this  way:  When  did  you  arrive 
here?  A.     On  Friday  night,  about  10:30. 

Q.     And  Mr.  Martin  left  Monday? 

A.     Yes,  sir. 

Q.     So  you  saw  him  several  tim'es  in  between?  [1683] 

A.     Yes,  sir. 

Q.  You  talked  over  this  matter  with  him,  did  you 
not?  A.     We  pointedly  did  not. 

Q.     Never  talked  with  Martin  at  all? 

A.     I  talked  to  Mr.  Martin. 

Q.     But  not  about  this  matter? 

A.  But  not  about  this.  He  specifically  requested  me 
not  to  talk  to  him  about  it  when  I  arrived. 

Q.     Did  you  read  Mr.  Martin's  testimony  in  this  case? 

A.     I  have  not. 

Q.  You  examined  the  exhibits  prior  to  testifying, 
didn't  you,  some  that  were  shown  to  you  here  in  court,  or 
photostats  of  them;  and  I  refer  specifically  to  Defend- 
ants' Exhibits  O  and  P  which  were — 

A.     T  would  have  to  see  them. 

Q.     I  will  show  them  to  you. 

Q.  By  the  Court:  You  were  not  in  court  here  at  all 
while  Mr.  Martin  was  testifying,  were  you? 

A.     No,  sir. 

Q.  But  you  have  been  in  court  oflf  and  on  since  on 
Monday  ? 

A.  No,  sir;  T  don't  think  I  was  in  court — today  is 
Friday — T  think  Wednesday  was  the  first  time  I  was  in 
this  court. 
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O.     Wednesday?  A.     I  think  so. 

Q.     Of  this  week?   [1684]  A.     Yes,  sir. 

O.  By  Mr.  Caug"hey :  I  show  you  Defendants'  Ex- 
hibit O,  which  is  a  drawing  which  was  previously  shown 
to  you.  Do  you  recall  that  one  and  Defendants'  Exhibit 
P?  A.     Yes,  sir. 

O.  You  saw  photostats  of  those,  if  you  did  not  see 
the  originals?  A.     No,  sir. 

Q.     You  never  saw  them  at  all?  A.     No,  sir. 

Q.  You  did  not  make  any  extended  examination  of 
these  when  they  were  shown  to  you,  just  glanced  at  them, 
isn't  that  correct?  A.     Yes,  sir. 

Q.  You  have  talked  to  Mr.  Miketta  about  the  case. 
or   Mr.   Foster,  haven't  you,  certainly? 

A.     Mr.  Miketta. 

O.  I  mean  over  the  matter  as  to  what  the  testimony 
had  been  in  the  case? 

A.     No,  sir;  as  to  what  my  testimony  would  be. 

O.  He  never  told  you  what  Mr.  Martin  had  testified 
to  at  all?  A.     Definitely  not. 

Q.     Never  said  anything  about  that? 

A.     No,  sir. 

O.  Have  you  been  in  the  dry  ice  business  since  you 
iclt   11685)   the  Dry  Ice  Corporation? 

A.  No  connection — well,  yes.  I  went  to  Texas  and 
was  in  it  for  approximately  three  years  after  leaving  the 
Dry  Ice  Corporation  of  New  York. 

Q.  But  since  then  you  have  had  no  contact  with  tlic 
dry  ice  industry? 

A.  Yes:  for  approximately  six  months.  The  latter 
part  of  "40  and  early  '41  1  was  doing  some  field  engineer- 
ing  (Ml  a  dry  ice  refrigerator  car,  a  freight  car,  which  is 
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the  only  connection  I  have  had  with  the  industry  since 
those  days. 

Q.  You  have  had  no  occasion  during  all  these  years 
from  the  time  you  left  the  Dry  Ice  Corporation  to  recall 
what  was  done  there,  have  you?  I  mean  you  haven't 
made  any  effort  to  go  back  and  fix  the  dates  or  anything 
up  to  the  time  that  you  were  contacted  in  connection  with 
this  case?  A.     I  don't  think  so;  no,  sir. 

Q.     You  never  gave  it  much  thought,  did  you? 

A.  No.  Occasions  when  Mr.  Martin  and  I  would  get 
together  we  would  talk  about  those  days  and  the  things 
we  did. 

Q.  Have  you  seen  Mr.  Martin  since  you  left  the  Dry 
Ice  Corporation?  A.     Yes,  sir. 

Q.     Frequently? 

A.     Oh,  a  couple  of  year  intervals,  possibly. 

O.  But  those  conversations  were  just  general,  1 1686] 
weren't  they?  A.     Just  general;  yes. 

Q.  And  when  were  you  first  contacted  in  connection 
with  this  case,  coming  here  to  testify? 

'A.     About    1 :00  o'clock  of  Wednesday  of  last   week. 

Q.     Did   somebody   call   you?  A.     Yes,    sir. 

Q.  Did  you  check  over  any  records  or  make  any  at- 
tempt to  check  over  any  records  to  get  any  inf(M-mation 
or  fix  any  dates? 

A.  T  looked  hurriedly  to  see  if  I  had  any  records ; 
and,  as  I  say,  I  was  first  contacted  about  1 :00  o'clock  or 
1:30  p.  m.  and  I  caught  an  8:30  train  out  of  Houston: 
and  when  contacted  T  was  out  in  the  field  some  distance 
from  t(nvn.  so  T  didn't  have  much  time  to  even  look  for 
records. 
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O.     And  you  did  not  find  any  records,  is  that  correct? 

A.      I  didn't  find  any. 

Q.  So  your  testimony  here  is  based  solely  u])on  your 
recollection  ? 

A.     Solely  upon  my  recollection  thereof. 

Q.  You  did  not  see  Mr.  Martin  in  Texas  before  you 
came  here  at  any  time  within  the  last  several  months  or 
so?  A.     No,  sir. 

O.     And  talk  about  this  case? 

A.  No,  sir.  I  was  on  construction  of  the  Pine  Bluffs 
Arsenal  with  Mr.  Martin  for  fourteen  months  which 
ended  the  1 16cS7  j  first  of  July,  a  year  ago. 

Q.     But  I  presume  you  were  busy  enough  on  that? 

A.     We  were. 

Q.  Not  to  talk  about  anything  except  that  job.  is  that 
correct? 

A.  I  don't  think  the  word  was  ever  mentioned  during 
this  14  months. 

The  Court:     The  word  "dry  ice"? 

A.  The  word  "dry  ice"  or  the  thought.  We  didn't 
have  time.  May  I  correct  myself  there?  I  said,  "July,  a 
year  ago."    Last  July,  the  first  of  last  July. 

The  Court:  Would  you  like  to  see  if  there  are  any 
other  questions  you  would  like  to  ask? 

Mr.  Caughey :  T  may  have  one  or  two  more,  but  not 
very  many  more,  if  we  could  adjourn. 

The  Court :  We  will  adjourn,  gentlemen,  until  1 :00 
o'clock.  Tf  anything  happens  that  you  do  not  get  here 
right  on  the  minute,  don't  worry  about  it,  don't  break  any 
speed  laws  or  don't  kill  anybody,  because  I  will  not  hold 
you  right  to  the  minute. 

( Whereupon  a  recess  was  taken  until  1 :00  o'clock  p.  m. 
of  the  same  day.)   [1688] 
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1 :00  O'CLOCK. 


recalled. 


resumed. 


WALTER  LEE  HOOD, 
Cross-Examination 


Q.  By  Mr.  Caughey :  Mr.  Hood,  what  kind  of  a 
nozzle  did  you  use  on  these  snow  tanks  when  they  were 
put  in  operation  at  General  Carbonic:  I  mean  nozzles  for 
the  influx  from  the  liquid  line  into  the  tank? 

A.  My  memory  on  that  is  a  little  indefinite.  I  simply 
know  that  it  was  constricted  and  a  nozzle  used. 

Q.  Was  it  a  piece  of  copper  tubing  with  the  end 
pinched;  do  you  remember  that? 

A.  Well,  I  am  certain  that  that  was  used  at  times; 
yes. 

Q.  Do  you  recall  whether  that  was  used  at  General 
Carbonic  or  not?  A.     No;  I  do  not. 

Q.  Do  you  recall  that  the  officials,  particularly  Mr. 
McLaren,  at  General  Carbonic  complained  as  to  the  use 
of  that  kind  of  a  nozzle? 

A.     No;  I  don't  remember  that  specific  complaint. 

Q.     You  don't  remember  that?  A.     No. 

Q.     You  don't  remember  changing  those  nozzles? 

A.  1  remember  changing  them;  yes;  that  we  used  a 
real  manufactured  nozzle  as  well  as  crimped  copper  tub- 
ing. [1689] 

Q.  Where  did  you  get  the  manufactured  nozzle,  do  you 
remember  ? 

A.  Oh,  presumably  made  by  Eppenbach,  as  they  were 
doing  practically  all  of  our  work  of  that  type. 
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Q.     But  you  do  not  remember  ? 

A.  But  I  don't  remember  specifically;  no.  They  may 
have  been  busy  and  had  somebody  else  do  it. 

Q.  And  you  don't  remember  of  there  being  any  com- 
plaint of  your  using  a  nozzle,  copper  tubing  nozzle  just 
pinched  together  with  a  pair  of  pliers?  You  don't  re- 
member that? 

A.  I  don't  remember  any  complaint  on  that.  T  know 
that  we  used  it  that  way,  and  also  real  nozzles  which  were 
made  for  the  purpose. 

Q.     By  the  Court:     Adjustable?  A.     No,  sir. 

Q.  By  Mr.  Caughey:  When  you  left  Liquid  Car- 
bonic, they  had  just  one  compressor  unit  in  there? 

A.     In  Liquid  Carbonic? 

Q.     Yes.  A.     That  plant— 

0.     At  Maspeth. 

A.  — in  compressing  the  carbon  dioxide  gas  to  lique- 
faction ? 

Q.     Yes.  A.     No,  sir. 

Q.     How  many  did  they  have?   [1690] 

A.     Oh,  at  least  two,  possibly  three. 

O.  The  reason  you  left — I  mean,  when  T  say  "you," 
the  Dry  Ice  Corporation — the  reason  that  the  Dry  Ice 
Corporation  left  there  was  because  they  could  not  get 
enough  gas.  was  that  correct?  A.     Yes.,  sir. 

p.  Do  vou  know  whether  Liquid  Carbonic  began  the 
construction  of  additional  capacity  after  you  left,  after 
Dry  Ice  Corporation  left  there  and  moved  to  General 
Carbonic?  A.     I  do  not  recall. 

O.  Did  you  go  back  to  Maspeth  after  you  had  moved 
to  General  Carbonic  during  the  period  of  time  you  were 
at  General  Carbonic?    Did  they? 

A.     I  wouldn't  know. 
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Q.  You  don't  remember  whether  they  built  additional 
capacity  and  built  buildings  to  house  it  or  not? 

A.  I  don't  think  they  put  in  any  buildings,  any  new 
buildings.     I  don't  recall  any. 

Q.  You  don't  recall  they  put  in  a  corrugated  steel  or 
truss  and  steel  building  at  Maspeth  after  Dry  Ice  Cor- 
poration left  there,  as  you  testified? 

A.  I  don't  recall  their  putting  in  anything  of  that 
kind. 

Q.  Did  you  ever. go  back  to  Maspeth  after  you  left 
there,  as  you  testified,  in  1925? 

A.  I  think,  as  I  stated,  I  had  a  hazy  memory  of  some- 
thing about  Liquid,  but  I  don't  know  what  it  was;  that 
is,  I  [1691]  can't  put  my  finger  on  anything  specific. 

Q.  Who  was  in  charge  at  Liquid  Carbonic,  that  is,  of 
their  plant,  when  you  were  there? 

A.     When  we  went  there? 

Q.     Yes. 

A.  Mr.  Albee,  I  think  the  name  was,  known  as  "Cap 
Albee." 

Q.  Do  you  remember  any  of  the  other  employees' 
names  ? 

A.  No;  I  don't  think  so.  T  don't  think  I  recall  any 
others  by  name. 

Q.  When  you  moved  to  General — at  that  period,  I 
mean — pardon  mc.  Did  you  know  some  employees  at  a 
later  period? 

A.     His  son  was  there  later  in  char.ge,  after  him. 

Q.     What  year  would  that  be? 

A.  I  don't  know  when  that  change  was  made.  I  think 
that  was  still  in  '25  all  right. 


Natural  Carbonic  f^roducts,  Inc.,  etc.,  et  al.      1003 

(Testimony  of  Walter  Lee  Hood) 

Q.,  Was  the  son  in  cliarge  during  the  period  of  time 
that  Dry  Ice  Corporation  was  at  Liquid  Carbonic? 

A.     Part  of  the  time. 

Q.     He  was?  A.     I  think  so. 

Q.     And  Mr.  Albee  retired,  did  he? 

A.     I  suppose  he  did.     He  was  quite  an  elderly  man. 

Q.     And  his  son  took  his  place? 

A.     That  was  my  memory  of  it. 

Q.  And  your  recollection  is  that  occurred  during  the 
[1692]  period  of  time  that  the  Dry  Ice  Corporation  was 
at  Maspeth? 

A,  Yes.  I  don't  think  the  elder  Captain  Albee  was 
there  very  long,  a  few  months. 

Q.  Did  all  of  the  Dry  Ice  employees  move  over  to 
General  Carbonic  plant  \A'hen  you  moved,  as  you  testified, 
in  1926? 

A.  Well,  some  of  them  may  have  left  us  at  that  time, 
some  of  the  ones  that  lived  in  the  immediate  vicinity. 

Q.     You  don't  remember? 

A.  Well,  we  didn't  leave  any  there.  In  the  main,  all 
that  we  had  moved  over. 

Q.  Do  you  recall  of  hiring-  any  additional  employees 
when  you  moved  to  General  Carbonic? 

A.  Oh,  we  were  hiring  and  losing  them  steadily;  yes. 
I  know  that  we  hired  several  while  over  there. 

O.     But  you  can't  recall  any  specific  names? 

A.  No.  I  recall  specific  names  of  one  or  tw'o  that 
we  had. 

O.      1  believe  you  have  mentioned  Mr.  Fitzpatrick. 

A.  Those  two  engineers,  but  T  mean  of  the  operators, 
several  Polish  boys.  I  remember  one's  name,  Steve 
Prosick,  and  another  was  Joe  something. 
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Q.     Have  you  seen  Mr.  Fitzpatrick  in  recent  years? 
A.     Not  since  I  left  there. 

Q.  Haven't  seen  him,  and  you  don't  know  where  he 
is?  A.     Not  the  faintest  idea.   [1693] 

Mr.  Caughey :     That  is  all,  your  Honor. 

Redirect   Examination 

Q.  By  Mr.  Miketta:  Mr.  Hood,  you  stated  that  the 
nozzles  used  on  the  snow  tanks  were  not  adjustable. 
Have  you  testified  whether  or  not  the  liquid  inlet  lines  on 
those  snow  tanks  that  you  used  at  Maspeth  and  at  General 
Carbonic  contained  valves  on  those  lines? 

Mr.  Caughey:     Will  you  read  me  the  question? 

(Question  read  by  the  reporter.) 

A.  I  don't  know  whether  I  testified  to  the  fact  of 
valves  or  not,  but  certainly  they  were  there. 

Q.  I  think  you  also  testified  that  you  did  not  know 
whether  or  not  General  Carbonic  had  any  rules  against 
visitors?  A.     Yes. 

Q.  .So  far  as  you  know,  to  the  best  of  your  recollec- 
tion, were  there  any  rules  against  having  vi'sitors  see  the 
equipment  employed  by  you  and  Mr.  Martin  at  that  plant? 

Mr.  Caughey :  (J)bjected  to  as  being  asked  and 
answ^ered. 

The  Court :  T  am  not  sure  there  was  a  distinction  be- 
tween the  major  work  there  on  the  part  of  the  landlord, 
and  the  work  done  by  Martin  and  his  associates.  \'ou 
may  answer. 

A.  I  don't  know  of  any  ruling  by  anybody.  I  pre- 
sume that  the  Liquid  Corporation — 

The  Court:  Never  mind  what  you  presumed.  You 
don't  know  of  any  rule?  [1694] 

A.     No,  I  know  of  no  rule. 
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Q.  By  Mr.  Miketta:  Were  individual  blocks  made 
individually,  one  at  a  time  only,  when  you  first  came  to 
Maspeth,  or  were  they  made  at  other  periods  oi  time? 

A.     On  the  small  machine? 

Q.     Ves.  on  the  small  314  x  3j/2  machine. 

A.  The  trend  was  more  toward  the  continuous  t)pera- 
tion ;  whether  they  went  back  and  tried  it  any  more  or 
not,  I  can't  say, 

0.  In  the  event,  Mr.  Hood,  you  were  confronted  with 
documentary  evidence  proving  that  you  were  making 
solidified  carbon  dioxide  at  Maspeth  in  1927,  would  that 
chanjL^e  your  testimony  regarding  the  unitary  machines 
which  you  saw,  assisted  in  modifying,  and  operated  at 
Maspeth,  between  about  April  10,  1925  to  some  time  in 
June,  1925?  A.     No,  sir. 

O.  You  have  a  very  clear  recollection  of  those 
machines  during  that  ])eriod  of  time? 

A.  That's  the  ])eriod  when  my  recollection  is  very 
clear  on  that,  because  it  was  entirely  new  and  novel  to  me. 

Q.  Do  you  recall  whether  or  not  an  extension  or  nose 
piece  was  used  on  that  first  machine  which  you  observed 
at  Maspeth.  during  the  month  of  April.  1925? 

A.     I  think   I   have  testified  that  I  did. 

Q.  When  you  testified  tliat  there  was  a  hopper  on  the 
second  machine  at  Maspeth,  in  the  spring  of  1925.  will 
yon  f  1695  I  please  state  what  you  meant  by  the  hopper? 

A.  The  cylinder  with  the  conical  bottom,  wherein  the 
snow  was  formed. 

O.     W'as  that  on  the  second  machine? 

A.  Whether  it  \\'as  on  the  machine,  or  there  with  it,  1 
am  not  sure;  whether  it  was  mounted  or  not. 
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Q.  You  referred  to  a  Seal-Right  container  that  was 
used  by  Schraffts.  Can  you  describe  that  in  greater 
detail  ? 

A.  It  is  a  double  package  which  they  put  out  to  dis- 
tribute ice  creain.  They  used  a  pint-sized  cylinder  paper 
cup,  waxed  paper  cup.  They  put  that  inside  the  quart 
with  a  corrugated  pasteboard  lining  between  the  two. 
Then  a  cake  of  ice  was  put  on  top,  and  a  little  disc  of 
corrugated  paper  to  insulate  it  all  fitted  neatly  inside  the 
quart  container. 

Mr.  Miketta:     That  will  be  all,  your  Honor. 

Q.  By  the  Court:  Mr.  Hood,  it  is  my  recollection 
that  Mr.  Martin,  when  he  was  on  the  stand,  testified  that 
you  moved  to  Sixth  Street  and  East  River  in  .September 
of  1926,  and  that  shortly  after  you  arrived  there  Mr. 
McLaren  came  in  and  saw  the  evolution  or  dissipation  of 
gas  out  around  the  door,  and  so  forth,  and  complained 
about  it,  and  said  that  they  needed  all  of  their  CO2  for 
bottling,  and  did  not  like  the  wastage;  and  he  complained 
about  it.  He  said  at  that  time  that  Mr.  Fitzpatrick,  if  I 
remember  correctly,  and  Mr.  Sherwood,  who  was  the  en- 
gineer for  the  Dry  Ice  Corporation,  were  also  present: 
and  he  testified  particularly  about  a  conversation  [1696| 
shortly  after  you  moved  in  there,  and  certainly  not  later 
than  October,  but  as  I  remember,  he  thought  it  was  in 
September,  in  which  you  and  Mr.  McLaren  were  there,  in 
which  Mr.  Martin  told  Mr.  McLaren  about  your  using 
and  proposing  again  to  use  a  machine  in  which  the  forma- 
tion of  the  snow,  the  tamping  and  the  pressing  were  all 
done,  and  were  all  to  be  done  in  one  housing? 

A.     Enclosed. 

The  Court :  Enclosed  in  out  housing,  in  order  to  save 
that  wastage  of  gas.  Do  you  remember  any  such  con- 
versation ? 
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A.  1  remember  many  conversations  to  that  effect,  but 
I  don't  remember  si^ecifically  Mr.  Martin,  Mr.  McLaren 
and  myself  and  Mr.  vSherwood — Mr.  Sherwood  beinj<  the 
other  engineer  whose  name  I  did  not  remember — and 
Fitzpatrick  all  fj^rouping'  and  talking  of  it.  It  was  a  con 
stant  source  of  conversation  whenever  Mr.  McLaren  was 
present. 

Q.  And  to  the  Ijcst  of  your  judgment,  either  all  or 
some  of  those  men,  certainly  Mr.  McLaren,  were  there 
when  such  conversations  took  place? 

A.  Mr.  McLaren  was  the  man  who  instigated  the  con- 
versation by  complaining  of  the  loss  of  gas. 

Q.  My  recollection  of  it  is  that  Mr.  Lyon  asked  .Mr. 
Martin  whether  he  was  the  one  that  told  Mr.  McLaren 
about  the  combining  of  the  three  operations  in  one  hous- 
ing, or  did  Mr.  McLaren  suggest  it  to  him.  and  Mr. 
Martin  said:  Oh,  no,  T  suggested  it  to  Mr.  McLaren. 
Do  you  remember  who  it  was  [1697]  that  made  that 
statement  ? 

A.  No,  sir,  I  would  not.  because  I  don't  see  why  it 
would  be  suggested  when  we  had  had  that  machine,  and 
that  was  the  only  answer  I  had  against  his  statement  of 
loss  of  gas. 

The  Court:     T   have  no  further  questions. 

O.  By  Mr.  Foster:  Do  you  recall,  Mr.  Hood,  that 
at  any  conversations  which  you  had  with  Mr.  McLaren 
he  suggested  to  you.  or  to  anyone  else  in  your  hearing, 
that  your  operations  of  this  snow  machine  and  separate 
press  should  be  combined  in  a  unitary  single  and  closed 
machine? 

The  Court:  The  suggestion  ctmiing  from  Mr.  Mc- 
Laren ? 
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Mr.    Foster :     Yes. 

A.     I  don't  recall  such. 

Q.  By  Mr.  Caughey:  You  wouldn't  say  that  such 
conversation  did  not  take  place,  and  that  he  did  not  make 
such  suggestion? 

A.  No,  I  certainly  would  not.  If  it  had  been  made  I 
would  have  countered  with  the  fact  that  we  had  already 
done  that. 

The  Court :     You  may  step  down.  [  1698] 

WILLIAM  HOWARD  CLAPP, 
recalled. 

Direct   Examination 

Mr.  Foster:  I  might  state  to  the  court  that  the  reason 
for  making  some  additions  or  qualifications  to  these 
answers  is  because,  I  think  principally,  of  the  lack  of 
knowledge  of  counsel,  who  did  not  learn  very  much  of 
dynamics  or  fluid  at  Cal-Tech,  or  I  seem  to  have  for- 
gotten. 

O.  Will  you  point  out  the  answers  you  wish  to  qualify 
to  the  court?  A.     The  first  on  page — 

Mr.  Caughey:  May  I  ask  what  volume  you  are  re- 
ferring to? 

Mr.  Foster :     Yesterday's  volume,  14. 

A.     Page  1516;  it  is  Marks  Mechanical  Handbook. 

O.     Line  2?  A.     Yes,  line  2.     I  said  Kent's. 

Page  1518,  line  11,  "It  must  be  60.4  pounds  gauge 
approximately." 

Q.  In  other  words,  you  wish  to  correct  the  answer 
appearing  at  line  11   to  read  as  you  have  indicated? 

A.  Yes,  sir.  And  in  line  13  add  "about  60.4  gauge": 
and  in  line  19  after  "Yes,  that  is  possible."     Strike  the 
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rest  as  being  inaccurate.  It  is  not  false,  but  it  is  in- 
accurate. On  page  151^),  line  2  "1  haven't  figured  it,  but 
1  believe  it  would  if  the  exhauster  were  not  operated." 

Q.  In  other  words,  you  want  the  answer  on  line  2  to 
read  that  way,  Professor  ?  [  1699] 

A.  Yes,  sir.  On  page  1521  add  again  "If  the  ex- 
hauster were  not  operated." 

O.     That  is   hne   5? 

A.     That  is  line  5.     And  in  line  12 — 

O.  T  think  there  is  an  extra  word  in  line  3,  if  the 
court  please.     It  is  shown  as  "above". 

A.  T  think  that  should  be  "about"  instead  of  "above" 
in  line  3.     And  in  line  12 — 

Mr.  Caughey:     Just  a  second,  until  T  get  that  clear. 

Mr.  Foster:  I  think  it  is  a  typographical  error  there, 
Mr.  Caughey.  Line  3,  where  it  should  read  "fed  from  60 
and  about  down  to  half",  instead  of  "and  above  down". 
Perha^ps  I  said  it. 

The  Court:  You  didn't.  I  remember  it  very  defin- 
itely, because  T  thought  you  said  "above  down  to  half  or 
one  pound"  and  I  thouglit  that  was  such  a  jjeculiar  con- 
struction. What  you  really  said  was  "about  down  to  half 
or  one  pound",  in  the  disjunctive,  rather  than  the  con- 
junctive. 

Mr.  Foster :     That  was  what  I  meant  to  say. 

The  Court:  That  one  word  may  be  corrected,  on  the 
third  line  of  the  transcrii)t  on  page  1.^21  from  "above'' 
to  "about". 

A.  Line  12  I  would  add  after  "we  were  running  from 
30  down  to  one  with  the  valve  cracked,  instead  of  60  to 
one  under  static  condition",  and  strike  the  balance.     And 
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also,  after  "static  condition"  add  "through  the  same  valve 
opening." 

Page  1526,  lines  16  to  17  add  "provided  the  exhauster 
is  [1700]  taking  away  the  gas  so  as  to  maintain  atmos- 
pheric pressure  on  the  suction  side  of  valve  80a." 

Mr.  Caughey:     May  I  have  that? 

(Answer  read  by  the  reporter.)    [1701] 

A.  In  1527,  Hne  1,  change  to  read:  "With  the  same 
valve  opening,  it  would  take  longer  than  it  would  if  the 
pressure  on  the  outlet  side  of  valve  80a  were  atmos- 
pheric." 

The  Court:     Read  that. 

(Answer  read  by  the  reporter.) 

A.  And  in  line  6,  to  read:  "It  would  be  somewhat 
longer." 

1529,   add:     "with   the   same   valve   opening" — 

The  Court:     What  line? 

A.  Line  18.  Also,  a  word  of  explanation.  The 
cycle  of  the  process  contemplated  includes  starting  with  a 
chamber  containing  a  body  of  Hquid  CO2  and  vapor  at, 
say,  70  pounds  pressure  and  ending  with  the  chamber  at 
zero  pressure,  at  which  time  the  solid  can  be  compressed. 

(1)  If  we  are  working  against  a  back  pressure  of  30 
pounds,  then  the  time  elements  comprise  dropping  from 
70  pounds  to  60.4  pounds,  then  the  time  of  solidification, 
then  dropping  from  60.4  pounds  to  30  pounds.  The 
cycle  is  not  complete  at  this  point  and  we  -must  then  pro- 
vide some  means  for  relieving  the  pressure  from  30 
pounds  to  zero  gauge.  This  total  time  would  be  greater 
than  in  this  operation. 

(2)  If  the  valve  is  open  to  the  asmosphere  or  to  zero 
gauge  pressure,  then  the  pressure  will  more  rapidly  drop 
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from  70  to  60.4;  in  fact,  there  would  be  super-cooling, 
and  it  will  probably  drop  down  to  60.2  or  under  60.4, 
depending  upon  the  ra])idity  of  withdrawal  of  the  gas,  and 
solidification  [1702]  will  take  place  more  rapidly  and  the 
jjressure  will  drop  more  (juickly  to  zero  gauge.  So,  com- 
paring the  total  over-all  time  of  those  two  cycles,  we  find 
that  the  second  is  very  much  shorter. 

O.  By  Mr.  Caughey:  May  I  ask  what  you  have  been 
reading  from,  IVofessor  Clapp?  Is  that  something  you 
wrote  out  before  you  came  to  court? 

A.  Yes;  these  are  notes  I  dictated  this  morning.  I 
might  say  T  haven't  done  any  work  in  thermo-dynamics  in 
years  on  this  question,  and  they  were  ambiguous. 

Mr.  Foster :     I  will  admit  mine  were  very  ambiguous. 

A.  And  immediately  put  me  into  making  assumptions 
which  might  not  have  been  consisted  with  the  conditions; 
at  least  we  were  not  all  agreed. 

0.  By  the  Court:  In  this  answer  you  are  assuming 
that  you  go  down  to  zero  in  pressure  when  you  start  your 
compression  operation  ? 

A.  Yes,  sir.  Of  course,  if  we  were  to  immediately 
remove  the  entire  wall  of  the  chamber,  it  would  all  burst 
into  ice.  dry  ice,  almost  instantaneously. 

O.  Would  it  make  any  particular  diflference  if,  in- 
stead of  going  to  zero,  you  went  to  20  pounds  ? 

A.  No.  It  might  make  a  difference  in  total  time. 
That  is  a  very  complicated  thing. 

On  page  1531 — 

0.  By  Mr.  Foster:  Is  there  anything  on  1530? 
[1703] 

A.  Yes:  the  f|uestion  on  1530,  which  was  answered 
'A'es".  "The  pressure  in  the  chamber  would  drop 
some — " 
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Q.     What  line  is  that,  Professor? 

A.  Line  21.  "The  pressure  in  the  chamber  would 
drop  somewhat  from  60.4  gauge  if  the  valve  were  opened 
widely."     Now,  that  was — 

Q.  By  Mr.  Caughey:  You  mean  that  is  what  you 
are  adding  now,  sir,  is  that  correct?  A.     Yes,  sir. 

And  on  page  1531,  hne  3,  a  word  of  explanation. 
Add:  "With  a  valve  partly  open  and  a  charge  of  liquid 
CO2  in  the  chamber  at  a  pressure  of  70  pounds  the  pres- 
sure on  the  other  side  of  the  valve  is  important.  If  the 
pressure  on  the  other  side  is  zero  gauge,  the  cycle  will 
rapidly  proceed  in  the  chamber.  If  the  pressure  on  the 
other  side  of  the  valve  is  62  pounds,  you  would  never  get 
solidification  of  the  liquid.  In  the  critical  region,  around 
60.4  pounds,  a  small  change  in  pressure  differential  exerts 
a  large  effect  upon  the  rapidity  with  which  solidification 
takes  place." 

And  in  1533,  line  16,  my  answer  was  interrupted. 
Add:  "A  further  period  during  which  the  pressure  is 
reduced  to  atmospheric  pressure." 

1541,  line  26,  substitute  "opening  gas  outlet  valve 
widely  will  reduce  the  pressure  in  chamber  50  slightly 
more  during  solidification  than  if  the  valve  were  opened 
slightly."  That  doesn't  make  sense.  "Opening  gas  outlet 
valve  widely  [1704]  will  reduce  the  pressure  in  chamber 
50  during  solidification  slightly  more  than  if  the  valve 
were  opened — opened  slightly."     Yes;  that  is  right. 
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1543,  line  7,  add:  "About  60.4  gauge,  but  various 
valve  openings  may  be  employed," 

Q.     That  is  line  8,  is  it,  Professor?  A.     Line  7. 

Q.     That  is  the  question,  isn't  it? 

A.     The  question  was — oh,  yes. 

Q.     Tt  would  be  line  8? 

A.     Line  8  was  the  answer. 

And  to  line  13.  add:  "And  the  solidification  would 
proceed  more  rapidly." 

On  1544,  line  4:     "About  60.4  gauge." 

Q.     Is  that  all?  A.     Yes;  that  is  all. 

Mr.  Foster:  I  might  offer  this  comment  to  the  court: 
I  phrased  my  questions  with  respect  to  these  pressures 
and  releases  very  inexpertly,  and  the  object  of  my  line  of 
examination  and  object  was  to  point  out  through  the 
testimony  of  the  witness  that  the  exhauster,  in  accordance 
with  the  teachings  of  the  patent,  had  a  function  which  it 
performed,  which  was  not  the  return  of  low-pressure  gas 
from  a  gas  holder  to  the  chamber  50.  to  bring  the  pressure 
up  from  atmospheric  to  40  or  50  pounds  when  the  CO2 
liquid  inlet  was  shut,  and  that  following  the  teachings  of 
the  patent,  such  [1705]  operations  were  not  practical. 
^vere  not  possible  without  changes  not  taught  in  the 
patent,  but  that  the  exhauster  did  have  this  function  of 
withdrawing  the  gas  from  the  chamber,  the  exact  opposite 
to  that  which  1  had  understood  might  be  urged  for  it  in  a 
commercial  operation:  and  ]  did  not  attach  all  the  con- 
ditions to  m\  questions  that  needed  to  be  attached  to 
make   the  questions  and  the  answers  thereto  intelligible. 
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Q.  That  completed  what  you  wanted  to  advise  the 
court  of,  Professor  Clapp?  A.     Yes,  sir. 

Mr.  Caughey:  In  view  of  the  corrections,  there  is 
one  more  question  I  would  like  to  ask  of  Professor  Clapp. 

The  Court:  Yes;  that  is  what  I  was  wondering. 
You  have  a  right  to. 

Q.  By  Mr.  Caughey :  Professor,  if  you  were  in  a 
dry  ice  plant  and  you  had  your  hand  on  that  valve  80a 
and  it  was  cracked  to  such  an  extent  that  there  was  triple 
point  ice  being  made  in  the  chamber,  say,  in  ten  minutes, 
and  you  wanted  to  make  the  next  block  a  little  faster, 
which  way  would  you  turn  the  valve;  would  you  crack  it 
open  or  would  you  close  it? 

A.  In  your  first  case  what  is  the  pressure  in  the 
chamber  ? 

O.  Well,  it  doesn't  make  any  difference,  as  a  matter  of 
fact. 

A.  Well,  it  must  be  60.4  or  lower  if  you  are  going  to 
[1706]  freeze. 

O.     All  right ;  60.4  or  more.  A.     Yes. 

Q.  Say  it  takes  10  minutes  to  make  triple  point  ice 
and  you  wanted  to  make  it  faster,  what  would  you  do? 

A.     You  would  open  up  the  valve. 

Q.     You  would  open  it  up?  A.     Yes. 

Mr.  Caughey:     That  is  all. 

Q.  By  the  Court :  There  is  nothing  else  you  could  do, 
is  there?  A..    (Witness  nodding  head.) 

Mr.  Foster:  I  will  call  Mr.  McLaren  to  the  stand,  if 
the  court  please.   [1707] 
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MALCOLM  w.  McLaren, 

called  as  a  witness  on  behalf  of  defendants,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please  ? 

A.     Malcolm  W.  McLaren. 

The  Court :  May  Professor  Clapp  be  excused  if  he 
wishes  ? 

Mr.  Caughey:     As  far  as  we  are  concerned. 

Mr.  Foster :     \'es,  sir. 

Mr.  Caughey:  May  I  ask  if  they  are  calling  him  as 
their  own  witness  here?  Is  that  my  understanding,  your 
Honor  ? 

The  Court:  There  has  been  no  foundation  laid  to 
indicate  otherwise. 

Mr.  Caughey:     Yes,  sir. 

Direct  Examination 

0.  By  Mr.  Foster:  Mr.  McLaren,  where  do  you 
reside?  A.     In  New  York. 

Q.     And  what  is  your  age?  A.     58. 

O.  You  are  one  of  the  applicants  named  for  the  patent 
in  suit,  is  that  correct?  A.     That  is  right. 

Q.     And  by  whom  are  you  now  employed? 

A.     The  Liquid  Carbonic  Corporation. 

O.  One  of  the  plaintiffs  here?  Are  you  connected 
with   either   of    the    plaintiffs    here?  A.     No.    sir. 

[1708] 

O.  Have  you  ever  been  employed  by  other  of  the 
plaintiffs?  A.     No. 
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O.     Why  are  you  here  in  California  now? 

A.     I  came  out  to  listen  to  this  case. 

O.  Were  you  requested  to  do  so  by  the  plaintiffs  or 
the  plaintiffs'  counsel?  A,     Yes. 

O.  And  your  expenses  are  being  paid  by  the  plaintiffs 
while  you  are  here?  A.     That  is  right. 

Q.  Was  it  your  understanding  when  you  came  to 
California  that  you  were  coming  in  order  to  testify  in 
this  case?  A.     If  needed. 

Mr.  Foster:  I  have  a  certified  copy,  a  copy  certified 
by  the  United  States  Patent  Office,  of  the  application  of 
Malcolm  Wate  McLaren,  serial  No.  143,093.  filed  October 
29,  1926,  which  has  heretofore  been  delivered  to  the  plain- 
tiffs' counsel  for  inspection,  and  which  I  ask  that  the  clerk 
mark  for  identification  with  the  defendants'  next  exhibit 
number. 

The  Court:     It  may  be  so  marked. 

The  Clerk:     OO. 

Mr.  Foster :  And  also  a  copy  certified  by  the  United 
States  Patent  Office  of  the  file  wrapper  and  contents  of 
the  application  for  the  patent  in  suit,  which  I  ask  be  also 
marked  for  identification  as  Defendants'  Exhibit  PP. 

The  Court:     It  may  be  so  marked.   [1709] 

Mr.  Foster :  Your  Honor,  I  think  sufficient  founda- 
tion has  been  laid  to  enable  me  to  conduct  the  remainder 
of  this  examination  under  the  Rule  43(b). 

The  Court:  Oh,  I  don't  think  so.  He  is  not  a  party 
defendant  or  a  i)arty  plaintiff  or  a  managing  agent, 
officer,  or  director  of  the  plaintiff. 

Mr.  Foster:  I  think  under  the  provisions  of  the  first 
part  of  that  Rule  I  should  be  enabled  to  examine  him 
with  leading  questions  as  if  upon  cross  examination. 
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The  Court:  He  has  not  shown  that  he  is  an  adverse 
witness.    - 

Mr.  Foster :  He  is  an  applicant  for  the  patent  in  suit, 
your  Honor. 

The  Court:  I  know,  Ijut  that  does  not  make  any  dif- 
ference. He  has  not  indicated  that  he  is  antagonistic  or 
that  he  is  adverse.  We  assume,  of  course,  that  he  is 
going  to  tell  the  truth.  I  have  forgotten  the  exact  word- 
ing of  the  Rule,  although  1  had  something  to  do  with  its 
drawing,  but  my  recollection  of  it  is  that  the  first  part 
of  it  has  to  do  with  his  being  an  adverse — 

Mr.  Foster :     Unwilling  witness. 

The  Court:  — or  an  antogonistic  witness:  and  the 
next  has  to  do  with  his  being  an  officer,  director,  or 
managing  agent  of  the  corporation.  Certainly  he  does 
not  qualify  under  the  second  part  of  it. 

Mr.   Foster:     No,  your  Honor;  that  is  clear. 

The  Court:  And  he  certainly  is  neither  unwilling  nor 
[1710]  hostile,  because  he  did  not  fight  to  get  on  the 
stand.  He  may  not  testify  to  just  what  you  want  him  to, 
but  that  does  not  mean  that  he  is  hostile. 

Mr.  Foster :     Very  well,  your  Honor. 

O.  I  direct  your  attention,  Mr.  McLaren,  to  page  18 
of  this  certified  copy  of  an  application  marked  Defendants' 
Exhibit  OO  for  identification.  Do  you  recognize  your 
signature  there?  A.     This  one  right  here;  yes,  sir. 

Q.  And  did  yon  execute  this  application  under  the  oath 
appearing  on  page  18  at  the  date  shown,  that  is,  October 
25,  1926? 

A.     You  mean  1  signed  it  on  that  day? 

O.     Yes.  A.     I  did. 
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Q.  And  at  the  time  you  signed  it,  I  presume  you  were 
familiar  with  the  specification  and  claims  and  the  draw- 
ings which  constituted  part  of  the  application? 

A.  Well,  I  wouldn't  say  that  I  was  familiar  with  it, 
because  I  didn't  know  anything  about  patents. 

Q.     Well,  you  did  see — 

A.  And  I  had  to  leave  that  to  the  attorneys  who  were 
handling  it. 

Q.  I  direct  your  attention  to  pages  19,  20,  and  21  of 
Defendants'  Exhibit  OO  for  identification;  were  those 
drawings  part  of  the  application  when  you  executed  your 
oath  to  it?  [1711] 

A.  Those  drawings  were  given  to  the  attorneys  by  the 
company  and  they  made  up  those  sketches  from  the 
drawings. 

Q.  You  saw  the  drawings  before  you  executed  this 
oath  on  page  18?  A.     Oh,  yes. 

O.  And  you  understood  that  the  application  was 
directed  to  the  apparatus  shown  on  these  drawings  on 
pages  19,  20,  and  21?  A.     That  is  right. 

O.     That  is  correct,  isn't  it? 

A.     That  is  right;  yes,  sir. 

0.  And  that  apparatus  illustrated  on  those  drawings, 
pages  19  to  21,  and  subject  of  your  patent  application, 
illustrates  a  device  for  solidifying  and  compressing  carbon 
dioxide,  is  that  correct?  A.     That  is  right. 

O.  And  directing  your  attention  to  page  10  of  that 
application,  beginning  at  line  8  thereof,  I  find  the  state- 
ment: "The  method  of  forming  gases  into  a  solid  which 
comprises  confining  the  gas  under  pressure,  spraying  the 
gas  into  a  closure  to  form  solid  particles,  and  compressing 
the  particles  into  a  solid  mass."     When  you  executed  the 
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oath  to  this  application  was  it  your  understanding  that 
when  reference  was  made  to  "forming  gases  into  a  solid" 
there  was  meant  forming  of  liquid  carbon  dioxide  into 
a  solid? 

A.  Yes;  but  1  had  nothing  to  do  with  these  claims. 
[1712] 

Q.  I  understand.  I  am  asking  you  for  your  under- 
standing, not  whether  you  prepared  them, 

A.     That  is  right ;  and  I  did  not  prepare  them. 

Q.     But  that  was  your  understanding? 

A.     That— 

Q.     That  the  term  in  the  sentence  I  have  read  you — 

A.     Read  it  again  to  me,  please. 

O.  — "forming  gases  into  a  solid"  meant  forming 
liquid  carbon  dioxide  into  a  solid. 

A.  It  meant  converting  liquid  carbon  dioxide  into  a 
solid,  dry  ice. 

O.  This  apparatus  illustrated  in  these  drawings  at 
pages  19  to  21  of  your  application  was  devised  by  you, 
is  that  correct? 

The  Witness :     Could  I  have  that  question  again  ? 

Mr.  Foster  :     Yes ;  with  the  court's  permission. 

(Question  read  by  the  reporter.)  A.     No. 

Q.  Directing  your  attention  again  to  page  18,  where 
your  signature  and  oath  appear,  it  is  stated  that:  '*He 
verily  believes  himself  to  be  the  original,  first,  and  sole 
inventor  of  the  improvement  in  method  and  apparatus  for 
forming  gases  into  solid  blocks  described  and  claimed  in 
the  foregoing  specification."  Did  you  have  reference  to 
the  apparatus  illustrated  on  pages  19,  20,  and  21  when  you 
executed  that  oath?  [1713] 
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A.  No;  I  had  it  in  reference  to  the  parts  that  I  had 
designed  myself  and  that  the — I  thought  it  was  a  mistake 
being  made  when  I  signed  it ;  and  I  thought  there  was  two 
mistakes  being  made;  first — 

The  Court :     Speak  just  a  little  louder,  Mr.  McLaren. 

A.  I  figured  there  was  two  mistakes  being  made;  first, 
the  machine  had  not  operated,  had  not  proven  itself.  I 
asked  the  attorney  that  question  and  he  said,  "That 
don't  make  any  difference."  Mr.  Cole  was  out  of  town, 
Mr.  Summers,  the  president  of  the  cor])oration,  asked  nie 
to  give  these  people  sufficient  information  to  start  a  patent, 
and  I  did. 

Now,  I  would  like  to  have  this  particular  point  under- 
stood. I  knew  nothing  about  patents.  I  was  not  even 
interested  in  a  patent  at  that  time. 

Q.  By  Mr.  Foster :  Did  you  read  the  oath  before  you 
signed  it  in  this  application,  this  oath  on  page  18  of 
Defendants'  Exhibit  00  for  identification?   [1714] 

A.     I  don't  think  T  read  even  the  patent. 

O.  Do  you  mean  by  the  last  answer  to  tell  the  court 
that  you  did  not  devise  or  invent  the  machine  which  is 
illustrated  on  pages  19,  20  and  21  of  this  application,  De- 
fendants' Exhibit  00?  A.     Not  all,  no,  sir. 

O.     Will  you  point  out  what  part  you  did  invent? 

A.     I  will  be  glad  to. 

O.     You  are  now  referring  to  Fig.  1  of  the  drawing? 

A."  That's  right.  This  was  the  machine  that  was 
built. 

The  Court:  Talk  so  this  gentleman  can  hear  you. 
He  has  got  a  hard  enough  job  as  it  is. 

A.  Your  Honor,  this  is  the  first  time  T  have  been  on 
the  witness  stand. 
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The  Court:  Don't  get  worried.  Tell  what  you  know, 
and  if  you  don't  understand  the  question  appeal  to  me. 
Talk  just  like  you  would  to  a  business  man. 

A.  Mr.  Cole  and  I,  he  being  my  superior  with  the 
General  Carbonic  Corporation,  were  working  together. 

Mr.  Foster :  May  I  interrupt  the  witness,  and  move  to 
strike  out  the  answer  as  not  responsive  to  the  question, 
your  Honor.  The  question  was  to  point  out  what  part  of 
the  apparatus  in  these  drawings  he  invented. 

The  Court:  Ves,  do  that.  You  will  have  a  chance  to 
explain  that,  Mr.  McLaren. 

A.     This  spiral  member.   [1715] 

Mr.  Foster :  You  are  referring  to  the  spiral  member 
identified  as  numerals  6  and  7,  Fig.  1  ? 

A.     That  is  right,  6  and  7. 

The  Court:     Take  it  slowly. 

A.     The  cross  member  that  holds  the  lower  end  of  this. 

Mr.    Foster:     That   is   the  cross   member   5? 

A.  That's  right.  It  is  held  up  here  by  studs  through 
the  side  wall  to  support  the  end  of  the  shaft,  where  the 
power  was  put  on  to  drive  it. 

O.     By  shaft,  are  you  referring  to  the  shaft  6? 

A.  That's  right.  This  was  a  tamping  arrangement  to 
force  snow  down  into  the  chamber. 

The  Court:  Conical  in  shape;  being  spiral  it  naturally 
automatically  kept  the  chamber  clean  and  forced  it  in  a 
downward  direction? 

A.  Yes.  I  would  like  to  explain  why  the  idea  appealed 
to  me. 

The  Court:     Go  ahead. 

A.  I  was  in  Saratoga,  in  Mr.  Summers'  pulp  and  paper 
mill,  and  I  was  a  similar  idea  working,  pushing  pulp  paper 
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from  the  lower  floor  to  the  upper  bin,  and  I  thought  to 
myself — 

The  Court :     Just  exactly  the  opposite,  upwards  ? 

A.  I  thought  that  would  be  a  swell  way  to  tamp 
this  snow  into  the  chamber. 

Mr.  Foster :  You  will  understand  when  I  am  inter- 
rupting 1 1716]  with  respect  to  numbers,  Mr.  McLaren, 
it  is  for  the  reason  that  on  reading  the  reporters'  record 
anyone  will  understand  what  you  are  pointing  to. 
Continue.  A.     I  have  given  the  spiral  member? 

O.     Yes. 

A.  And  the  cross  member  to  support  the  shaft  in  the 
neck  of  the  snow  chamber? 

O.     Yes. 

A.  Then  the  coil  around  the  chamber,  inside  of  the 
outer  shell.  I  thought  that  was  a  fine  way  to  incorporate 
a  heat  exchanger,  because  the  unsolidified  gas  would  cool 
the  liquid  off,  and  the  same  piece  of  apparatus  would  do 
the  same  thing.     This  device  here  was  mine, 

O.     Are  you  referring —  A.     To  the  dash  pot. 

O.     48  and  49? 

A.  The  dash  pot  to  receive  the  ice  when  it  was  ejected 
from  the  press.     This  electrical  device  was  mine. 

O.     Are  you  now  pointing  to  46,  Fig.  1  ?  A.     Yes. 

The  Court:     What  was  that  for? 

A.  This  electrical  device  to  start  this  motor,  when  we 
srot  it  on  there,  so  when  this  member  closed  this  would 
start  revolving,  and  start  it  going  down. 

O.  By  Mr.  Foster :  When  you  say  this  was  your 
invention,  are  you  referring  to  the  motor  46?   [1717] 

A.     That  was  mine. 
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Q.  Not  only  the  motor  40,  but  the  associated  electrical 
circuit  ? 

A.     That's  right.     We  never  used  this  heater. 

O.     You  never  used  either  46  or  49? 

A.     That's  right. 

Q.     What  is  49  for,  for  the  record? 

A.  49  is  so  that  v^^hen  the  ice  came  out,  ejected  out,  it 
would  go  on  to  the  dash  pot;  with  the  weight  of  the  ice 
would  go  down  below  the  chamber. 

The  Court:     It  would  get  it  out  of  the  way? 

A.  \'es,  so  tlie  machine  could  be  closed  without  taking 
the  block  away. 

O.     By  Mr.  Foster :     Anything  else  on  Fig.  1  ? 

A.     There  is  nothing  on  Fig.  1. 

O.  If  you  will  turn  to  the  next  figure.  You  did  not 
invent  the  closed  chamber  in  which  the  liquid  carbon 
dioxide  is  converted  to  a  solid  and  a  gas  is  shown  on 
Fig.  1? 

A.  No.  This  arrangement  was  all  thought  out  to- 
gether, with  the  exception  of  the  apparatus  I  have  men- 
tioned. 

The  Court:  By  all  thnuoht  nut  together,  do  you  mean 
before  that  time? 

A.  Yes,  prior  to  that  time.  Mr.  Cole  gave  me  instruc- 
tions to  go  ahead  and  build  the  machine  to  include  these 
things,  because  I  thought  they  were  swell  ideas  from  an 
engineering  standpoint:  and  the  machine  was  built,  and 
was  [1718]  set  on  the  fk)or.  and  ready  to  be  piped  up, 
when  Darby  and  Darby,  attorneys,  came  over.  The 
machine  was  sitting  there.  1  couldn't  quite  understand 
why  they  wanted  a  patent  on  something  that  had  never 
been  connected  up  or  worked,  but  knowing  nothing  about 


1024      International  Carbonic  Engineering  Co.  I's. 

(Testimony  of  Malcolm  W.  McLaren) 
patent  laws  I  said,  "This  is  new  to  me.     I  will  give  you  the 
dope,"  so  I  went  at  it,  and  gave  them  this  stuff  so  they 
would  get  it  lined  up. 

O.  By  Mr.  Foster:  By  "this  stuff",  you  were  re- 
ferring to  Fig.  3,  page  21,  of  Defendants'  Exhibit  OO? 

A.  Yes,  that  was  given,  the  cycle:  you  have  to  bring 
the  liquid  into  the  machine,  and  take  the  gas  back,  and  you 
have  means  for  compressing.  I  used  the  gas  before  it 
went  to  the  condenser.  I  explained  that  to  them.  I  used 
the  hot  gas  before  it  went  to  the  condenser,  to  operate 
the  cylinder,  the  piston :  and  they  came  back  over  with  the 
apparatus.  I  checked  it  over,  and  I  found  they  were  put- 
ting liquid  carbon  dioxide  into  the  cylinder  instead  of  hot 
gas.  I  said,  "You  will  never  operate  the  thing  that  way." 
So  I  made  them  change  that,  and  they  brought  that  ap- 
plication over  on  the  14th  of  October,  1926. 

O.  I  don't  like  to  interrupt  you,  but  I  would  like  you 
to  point  out  on  the  other  drawing,  the  other  sheet,  to 
which  you  have  not  yet  referred,  Fig.  2,  page  20,  what 
part  you  invented  of  that  apparatus. 

A.     It's  the  same  thing. 

Mr.  Morris:  I  assume  the  question  is  intended  to 
mean   [1719]  solely? 

Mr.  Foster:  Yes,  what  part  he  has  individually  in- 
vented. 

The  Court :     Yes. 

A.  The  heat  exchanger  around  the  inner  chamber, 
between  the  chamber. 

O.     The  heat  exchanger,  is  marked  by  the  numeral  88? 

A.     Yes:  it's  the  same  coil. 

The  Court :  All  you  did  there  was  to  move  the  heat 
exchanger  from  the  outside,  and  used  it  as  a  part  of  the 
unitary  apparatus? 
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A.  I  tried  to  include  it  in  the  apparatus,  so  as  to 
eliminate  the  necessity  of  building  other  equipment. 

The  Court:     Vou  just   put   it  on;   added   it  on? 

A.     That  is  right. 

The  Court:  There  wasn't  anything  new  about  the  idea 
of  having  a  heat  exchanger  at  all? 

A.     No,  that  was  very  necessary. 

Q.  By  Mr.  Foster:  Is  there  anything  else  illustrated 
in  Fig.  2  which  you  individually  invented? 

A.  This  little  cylinder  up  here  was  my  idea,  for  pulling 
this  platen  back. 

Q.  The  little  cylinder  up  there,  referring  to  the  cylin- 
der 84,  having  the  i)lunger  83  in  it?  A.     Yes. 

O.  The  function  of  the  cylinder  and  plunger,  as  I 
[1720]  understand  it,  was  to  move  the  closure  head  67 
from  a  position  closing  the  upper  end  of  the  chamber  to  a 
position  above  the  upper  end  of  the  chamber? 

A.  No,  what  we  call  a  pullback  cylinder,  to  pull  this 
platen  back  here,  and  this  double-acting,  instead  of  single- 
acting. 

O.  Let  me  see  if  I  understand  you  correctly.  The 
piston  84  and  the  plunger  ^Z  is  the  hydraulic  means  for 
operating  this  platen  67;  is  that  correct? 

A.     Just  pulling  it  back. 

0.     Hydraulic  licjuid  is  placed  in  the  cylinder? 

A.  This  drawing  here  is  one  made  by  the  attorneys, 
but  it  must  have  been  made  by  some  sketch  I  had  given, 
but  these  two  things  \  remember  were  mine. 

Mr.  Foster:  These  two  loose  prints,  of  two  sheets  of 
the  drawing,  may  I  have  the  clerk  mark  them  for  identi- 
fication ? 

The  Court:     They  may  be  so  marked. 
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Mr.  Foster:  Fig.  1,  as  Defendants'  Exhibit  00-1,  if 
your  Honor  is  agreeable.     It  is  just  a  copy. 

The  Court :     All  right.     Fig.  2  is  00-2. 

All  you  did  was  to  contrive  a  convenient  arrangement 
to  hydraulically  pull  that  piston  with  a  platen  attached  to 
it,  back  up?  A.     That's  right. 

Q.  By  Mr.  Foster:  How  about  the  hydraulic  cylin- 
der [1721]  57  in  the  bottom  of  the  figure,  Mr.  McLaren? 
Did  you  devise  that  yourself? 

A.  No,  the  hydraulic  (piston  was  more  or  less  worked 
out  together  on  that. 

Q.     In  regard  to  Fig.  2 — 

Mr.  Caughey:  When  he  says  "worked  out  together," 
may  we  have  what  he  means? 

The  Court:  Yes,  meaning  it  had  been  worked  out 
previously  ? 

A.  Yes,  the  principle  was  all  worked  out  by  Mr.  Cole 
and  I  before,  before  anything  was  ever  done  to  it. 

O.  By  Mr.  Foster:  In  regard  to  the  illustration  in 
Figure  2  of  the  apparatus  there,  did  you  individually  and 
separately  invent  that? 

A.     Are  you  thinking  about  the  same  drawing? 

0.  Yes,  Fig.  2,  the  print  which  is  00-2,  is  a  positive 
print  of  that  same  sheet  of  drawings. 

A.     That  is  a  copy  of  this,  but  this  has  been  colored? 

Q.     Yes.-  A.     It  is  the  coil  here? 

Q.     88. 

A.  That's  an  idea  of  the  method  of  drawing  the  gas 
out  of  the  chamber.     This  was  a  cylinder. 

O.     By  ''this"  are  you  referring  to  the  piston  67? 

A.     That's  right. 
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O.  By  this  means  or  idea  for  getting  the  gas  out  of 
1 1722]  the  cylinder,  are  you  referring  to  the  openings  68? 

A.  Yes.  Very  little  thought  was  given  to  this,  be- 
cause it  was  such  a  wild  idea,  we  were  afraid  of  it. 

The  Court:     By  "this"? 

A.  This  vertical  machine.  In  other  words,  the  com- 
pany did  not  want  to  have  anything  to  do  with  it.  They 
said,  No,  we  are  afraid  of  that  thing. 

O.  By  Mr.  Foster:  With  respect  to  this  drawing  of 
the  apparatus.  Defendants'  Exhibit  00-2,  what  else  did 
you  individually  and  alone  invent,  besides  this  heat  ex- 
changer coil  88,  these  apertures  in  the  plunger  67,  the 
apertures  being  68,  for  the  passage  of  gas,  actuating  the 
cylinder  84,  and  the  piston  8^  at  the  top? 

A.  This  was  a  sketch  I  had  given  to  the  draftsman 
W.  E.  Ditmar.  1  had  this  included,  to  pull  the  piston 
back. 

O.  Are  you  referring  to  the  cylinder  84,  and  the  piston 
83? 

A.  Yes.  I  kind  of  got  a  laugh  out  of  that  machine, 
because  if  you  got  any  slippage,  that  wouldn't  go  back  up. 

O.  I  understand  you  individually  and  separately  de- 
signed and  invented  the  heat  exchange  coil  8S,  the  aper- 
tures 68  and  the  piston  67? 

A.  Not  the  pistons.  The  apertures  alone,  were  one 
way  of  keeping  the  piston  tight,  and  allowing  the  gas  to 
go  in. 

O.     That  was  your  idea,  individually  and  alone?  [1723] 

A.     Yes. 

O.  It  was  also  your  idea,  individually  and  alone,  to 
have  the  hydraulic  cylinder  84  at  the  upper  end? 

A.     To  pull  the  other  one  back. 
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Q.     To  pull  the  piston  up  and  down?  A.     Yes. 

O.  What  else  of  the  apparatus,  Fig.  2,  did  you  in- 
dividually and  alone  invent? 

A.     Nothing  that  I  see  at  all. 

Q.  You  stated  that  a  machine  such  as  is  illustrated 
in  Fig.  1  of  the  sheet  of  drawings,  page  19,  was  built. 
Was  that  machine  ever  successfully  operated? 

A.     As  it  was? 

Q.     As  shown  in  this  drawing? 

A,     No,  that's  the  reason  I  wanted  counsel — 

O.  If  you  will  try  to  respond  to  my  questions,  I  am 
sure  your  counsel — 

A.  I  can  always  get  along  better,  if  I  get  the  facts 
before  you. 

Mr.  Caughey:  Your  Honor,  this  witness  is  his  wit- 
ness.    I  am  not  his  counsel.     I  want  that  understood. 

The  Court:  He  is  trying  to  bring  out  certain  things, 
and  I  am  sure  you  will  have  plenty  of  time  to  do  that. 
We  haven't  a  jury  and  I  won't  get  confused. 

A.  The  only  thing  I  wanted  to  bring  out,  I  wanted  to 
get  clear  here  that  this  patent  got  going  so  fast,  without 
[1724]  even  my  knowledge  of  it,  until  it  was  applied  for 
October  14.  19.?6— 

Mr.  Miketta:  May  it  please  the  court,  if  he  is  going 
to  be  our  witness,  I  would  suggest  that  the  examination 
be  conducted  as  the  ordinary  examination. 

The  Court:  You  see  the  difficulty,  Mr.  McLaren;  later 
you  can  testify  to  these  things,  but  just  now  they  are 
calling  you  as  their  witness,  and  under  the  law  they  are 
bound  by  everything  you  say.  Therefore,  they  don't  want 
you  to  do  anything,  except  answer  their  questions,  and 
later  counsel  for  the  plaintiffs  will  bring  all  these  matters 
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out.  He  will  keep  track  of  them.  We  are  on  a  certain 
part  of  it  now,  and  it  is  highly  technical.  In  other  words, 
sometimes  it  is  difficult  to  call  the  other  fellow  to  testify 
for  you.  You  only  want  to  ask  him  certain  particular 
questions,  and  get  certain  particular  answers.  I  may  ask 
you  a  lot  of  questions  before  we  get  through,  but  you 
answer  these  particular  (juestions  now,  and  let  it  go  at 
that. 

Q.  By  Mr.  Foster:  I  direct  your  attention  to  page 
26  of  Defendants'  Exhibit  OO,  and  to  the  statement  ap- 
pearing in  the  middle  paragraph:  "there  are  in  commer- 
cial use  apparatus  from  which  the  drawings  of  the  specifi- 
cation were  made  and  fairly  large  quantities  of  commer- 
cial CO2  in  the  form  of  blocks  are  now^  being  made."  Is 
that  statement  true? 

A.  It  is  not.  That  is  just  another  attorney's  mistake. 
The  machine  had  not  been  connected  up.   [1725] 

O.  Let  me  direct  your  attention  to  the  time  when  that 
statement  was  made,  Mr.  McLaren.  That  statement  was 
contained  in  a  document  dated  November  15,  1927.  Was 
the  statement  true  as  of  that  date? 

A.     Yes,  but  not  of  this  machine  as  it  is  there. 

O.  By  saying  "not  of  the  machine  as  it  is  there",  you 
mean  not  the  machine  illustrated  in  Fig.  1,  page  19,  or 
Fig.  2,  page  20  of  this  exhibit;  is  that  right? 

A.     Neither  one.  .  That's  right. 

Q.  Then  again,  on  page  34  of  Defendants'  Exhibit  OO 
I  notice  the  statement:  "It  may  be  pointed  out  that  ap- 
plicant's device  has  been  used  to  produce  solid  carbon 
dioxide  blocks  in  large  quantities,  and  that  the  assignee 
company  is  doing  a  large  volume  of  business  in  this  line." 
That  statement  was  made  in  a  document  which  was  dated 
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May  1,  1928.  Was  the  statement  then  true  of  either 
the  apparatus  illustrated  in  Fig.  1  or  Fig.  2,  pages  19  and 
20  of  this  exhibit? 

Mr.  Morris :  May  I  inquire  whether  that  statement 
was  made  by  the  witness? 

Mr.  Foster:  I  think  it  was  not.  It  appears  in  the 
document  that  was  signed  by  the  attorneys  for  the  ap- 
plicant. 

Mr.  Morris :  May  I  inquire  at  this  time  whether  the 
previous  statement  was  made  by  this  witness,  or  by 
counsel  ? 

Mr.  Foster :  I  think  it  was  in  a  similar  document  made 
by  his  then  counsel. 

Mr.  Morris:     Very  good.   [1726] 

A.     Let  me  have  the  question. 

(Question  read  by  the  reporter.) 

A.     Where  is  that  here? 

Q.     By  Mr.  Foster:     Page  34. 

A.  What  is  the  date  of  this?  Is  this  the  one  of 
Darby  &  Darby's? 

Q.     Yes,  May  1,  1928. 

A.     I  have  never  seen  this  at  all. 

O.  My  question  is,  is  that  statement  true  as  of  this 
date? 

A.  Not  until  after  the  changes  were  made  in  the 
machine. 

O.  Was  the  statement  which  I  read  true  as  of  that 
date,  May  1,  1928?  A.     It  was  earlier  than  that. 

The  Court:     Was  it  true  as  of  that  particular  date? 

A.     Let  me  get  the  date  again. 
-The  Court:     May  1,  1928. 

A.     Yes.  that's  true. 
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O.  By  Mr.  Foster:  That  machine  which  had  been 
used  to  produce  solid  carbon  dioxide  blocks  in  large  quan- 
tities by  May  1,  1928,  was  it  the  machine  illustrated  in 
Fig.  1  of  the  drawings,  page  19,  Defendants'  Exhibit  OO? 

A.     This  one  here? 

Q.     Yes.  A.     After  the  changes  were  made.  1 1727] 

The  Court:     Read  that  statement  on  page  34  again. 

Q.  "It  may  be  pointed  out  that  applicant's  device  has 
been  used  to  produce  solid  carljon  dioxide  blocks  in  large 
quantities." 

The  Court :  Then  it  was  not  true  that  that  device  had 
been  used  for  that  purpose  on  that  date,  was  it?  It  was 
a  different  device? 

A.  It  was  arranged  differently,  your  Honor.  I 
thought  I  made  that  clear,  not  until  after  the  changes.  It 
never  did  work  until  it  was  changed. 

The  Court:  So,  so  far  as  that  particular  device  is  con- 
cerned, the  statement  was  not  true? 

A.     That's  right. 

O.  By  Mr.  Foster:  And  the  statement  was  not  true 
as  of  that  date,  so  far  as  the  particular  device  shown  in 
Fig.  2,  page  20,  of  Defendants'  Exhibit  OO,  is  concerned? 

A.     No,  that's  right:  it  was  not  true. 

O.  Was  there  ever  operated,  to  your  knowledge,  to 
l)roduce  blocks  of  carbon  dioxide  for  commercial  use,  the 
machine  illustrated  in  Fig.  1  on  page  19  of  this  exhibit? 

A.     Not  in  its  present  condition. 

The  Court:  Not  in  the  condition  as  indicated  in  the 
drawing?  A.     That's  right. 

O.  By  Mr.  Foster:  Is  your  answer  the  same  with 
respect  to  the  apparatus  shown  in  Fig.  2,  page  20  of  the 
[1728]  same  exhibit?  A.     Yes. 
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(Short  recess.) 

O.  By  Mr.  Foster:  Mr.  McLaren,  do  you  and  your 
family  own  any  stock  in  the  MetropoHtan  Carbonic 
Company?  A.     Yes,  sir, 

O.     How  much?  A.     One-third. 

O.  And  the  Metropolitan  Carbonic  Company  owns  the 
stock  in  International  Carbonic  Company,  does  it  not? 

A.     I  believe  so.     I  have  never  seen  it. 

Mr.  Morris:  I  don't  know  what  company  the  learned 
counsel  for  the  defendants  is  referring  to  in  that  question. 
I  don't  know  which  one  of  the  two  plaintiffs  he  is  re- 
ferring to,  if  he  is  referring  to  either. 

O.  By  Mr.  Foster:  Does  the  Metropolitan  Carbonic 
Company  own  any  stock  in  International  Carbonic  En- 
gineering Company? 

A.  I  don't  know  whether  it  is  the  Engineering  Com- 
pany or  not. 

O.  Vou  do  know  that  the  Metropolitan  Carbonic  Com- 
pany owns  stock  in  one  of  the  two  plaintiff  companies. 
International  Carbonic  Engineering  Company,  or  Interna- 
tional Carbonic,  Inc.,  do  you  not? 

A.  I  do,  but  1  am  not  in  a  position  to  identify  which 
one  it  is.  [1729] 

O.  Do  you,  or  any  member  of  your  family,  own  any 
stock  in  the  Carbonic  Engineering  Company? 

A.     No,  sir. 

O.     Or  any  stock  in  the  International  Carbonic,  Inc.  ? 

A.     No,  sir. 

0.  Aside  from  the  financial  interest  represented  by 
your  stock  ownership  in  the  Metropolitan  Carbonic  Com- 
pany, and  its  ownership  of  stock  in  one  of  the  plaintiff 
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companies,  what  financial  interest  do  you  have  in  the  out- 
come of  this  litigation? 

Mr.  Caughey:  I  object  to  that  as  assuming  something 
not  in  evidence. 

The  Court:  Change  the  form:  Do  you  have  any 
financial  interest. 

Q.  By  Mr.  Foster:  Do  you  have  any  financial  in- 
terest in  the  outcome  of  this  litigation? 

A.  I  am  interested  in  the  stock  that  I  own  in  Metro- 
politan.  [1730] 

The  Court:     Outside  of  that  do  you  have  any  other? 

A.     No,  I  have  not. 

Q.  By  Mr.  Foster:  Are  you  an  officer  or  director  of 
the  Metropolitan  Carbonic  Company?  A.     No,  sir. 

Q.  Do  you  wish  the  court  to  understand  that  it  is  now 
your  statement  that  you  should  not  have  signed  this  oath 
on  page  18  of  Defendants'  Exhibit  OO,  where  you  swore 
that  you  believed  yourself  to  be  the  original,  first  and  sole 
inventor  of  the  improvement  in  method  and  apparatus  for 
forming  gases  into  solid  blocks,  described  and  claimed  in 
the  foregoing  specification?  A.     I  do. 

Mr.  Morris :     May  1  have  the  last  question  and  answer  ? 

The  Court:     Yes,   read   the  question  and  answer. 

(Question  and  answer  read  by  the  reporter.) 

Mr.  Foster:     That  is  all. 

The  Court:     Nothing,  Mr.  Miketta? 

Mr.  Miketta:     No. 

Mr.  Morris:     No  cross  examination. 

Mr.  Caughey:  Of  course,  if  your  Honor  please,  we 
expect  to  use  this  witness. 

The  Court :  Surely,  you  may  bring  him  back  and  ask 
him  all  the  (juestions  you  want  to.     You  may  step  down, 
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Mr.   McLaren,   and   remain  available   to   the   court  until 
excused. 

Mr.  Foster :  If  the  court  please,  we  have  some  exhibits 
[1731]  here  that  I  will  identify,  that  were  given  numbers 
for  identification  during  the  plaintiffs'  prima  facie  case; 
that  is,  they  were  marked  for  identification  as  defendants' 
exhibits.  Defendants'  Exhibit  A  for  identification  is  a 
reproduction  of  a  sketch  made  on  the  blackboard,  and  that 
is  offered  now.  It  has  been  here  for  days  for  comparison, 
and  I  offer  it  into  evidence  as  Defendants'  Exhibit  A. 

The  Court :  It  may  be  received  as  explanatory  of  the 
testimony  of  the  witness  who  was  on  the  stand. 

[Note:  Defendants'  Exhibit  A  will  be  found  in  the 
Book  of  Exhibits  at  page  1357.] 

Mr.  Foster :  Likewise,  there  was  marked  for  identifica- 
tion as  Defendants'  Exhibit  G  a  reproduction  of  the  chart 
upon  the  blackboard.  That  is  offered  into  evidence  as 
Defendants'  Exhibit  G. 

The  Court:     It  maybe -received  for  the  same  purpose. 

[Note:  Defendants'  Exhibit  G  will  be  found  in  the 
Book  of  Exhibits  at  page  1366.] 

Mr.  Foster:  During  the  testimony  of  Dr.  Jones  there 
were  marked  for  identification  photostats  of  pages  of  his 
book,  as  Defendants'  Exhibit  C  and  E.  They  are  offered 
into  evidence  as  Defendants'  Exhibits  of  the  same  letters. 

The  Court:     They  may  be  so  received. 

[Notes:  Defendants'  Exhibits  C  and  E  will  be  found  in 
the  Book  of  Exhibits  at  pages  1360  and  1364.] 

Mr.  Miketta:  May  it  please  the  court,  at  this  time  I 
would  like  to  offer  into  evidence  as  Defendants'  exhibit 
next  in  order  a  certificate  of  title  pertaining  to  the  James 
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W.  Martin  application,  serial  No.  152,754,  which  is  the 
application  filed  by  Mr.  Martin  December  6,  1926,  to 
which  reference  has  been  had  heretofore. 

Mr.  Gtughcy :  1  object  to  it  upon  the  ground  that  no 
[1732]  materiality  has  been  shown. 

Mr.  Miketta:  The  certificate  of  title,  your  Honor, 
shows  the  ownership  from  Mr.  Martin  to  Dry  Ice  Cor- 
poration of  America;  then  to  Dry  Ice  Corporation  of 
America,  which  was  the  1927  corporation;  then  to  the 
American  Dry  Ice  Corporation;  then  to  Adico  Develop- 
ment Corporation,  and  then  concludes  with  the  merger  of 
Adico  Development  Corporation  with  International  Car- 
bonic, Inc.,  showing  the  title  in  this  application  was  trans- 
ferred from  the  original  assignee  to  one  of  the  plaintiffs 
herein. 

The  Court:     Objection  overruled.     It  may  be  received. 
The  Clerk:     Exhibit  QQ.   [1733] 

Mr.  Miketta :  I  would  also  like  to  introduce  into  evi- 
dence, your  Honor,  a  certified  document  from  the  records 
of  the  United  States  Patent  Office,  comprising  a  decision 
of  the  Examiner  of  Interferences  in  Interference  No. 
59,938,  between  Cole  and  McLaren,  the  applicants  for  the 
patent  in  suit  herein,  and  an  application  of  Gustav  T. 
Reich,  this  decision  of  the  Examiner  of  Interferences 
awarding  priority  as  to  certain  claims  or  counts  or  struc- 
tures to  Gustav  T.  Reich,  for  the  purpose  of  indicating 
what  the  patentees,  Cole  and  McLaren,  did  not  invent. 

The  Court:  It  may  be  received  and  marked  the  next 
number. 

The  Clerk:     RR.      Is  this  in  evidence,  also? 

[Note:  Defendants'  Exhibit  RR  will  be  found  in  the 
Book  of  Exhibits  at  page  1581.] 
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Mr.  Miketta:  Yes.  1  would  also  like  to  introduce  into 
evidence  a  certified  copy  of  a  decision  of  the  Examiner  of 
Interferences,  dated  May  9.  1932,  pertaining  to  Interfer- 
ence No.  62,902,  between  Cole  and  McLaren,  the  pat- 
entees of  the  patent  in  suit,  and  Gustav  T.  Reich,  such 
decision  awarding  priority  of  the  subject  matter  in  issue 
in  this  interference  in  favor  of  Gustav  T.  Reich. 

Mr.  Caughey:  May  your  Honor  please,  I  think  I 
should  put  a  formal  objection  in  the  record  as  to  ma- 
teriality, because  I  really  do  not  think  it  is  material.  That 
is,  perhaps,  something  your  Honor  should  have  an  oppor- 
tunity of  determining  but,  nevertheless,  I  want  to  make 
that  objection. 

The  Court :  I  think  it  is  proper  to  make  the  objection. 
I  think  it  may  be  material.  I  will  accept  it  subject  to  a 
[1734]    motion  to  strike    [1735] 

********* 

Mr.  Foster :  The  defendants  ofifer  in  evidence  also 
the  file  wrapper  of  the  patent  in  suit,  which  has  been 
marked  for  identification,  it  being  offered  as  Defendants' 
Exhibit  PP. 

The  Court:  It  may  be  received.  1  thought  there  was 
a  PP  already. 

Mr.  Foster :  It  was  for  identificatiun.  merely  marked, 
your  Honor,  and  I  am  now  offering  it  into  evidence. 

The  Court:     Didn't  you  have  PP  just  a  few  minutes 


:o? 

The  Clerk: 

The  same  thing,  your  Honor 

The  Court: 

The  same  thing. 

The  Clerk: 

Only  for  identification. 

The  Court: 

All  right. 
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Mr.  Caughey:  May  I  inquire  for  what  purpose  it  is 
being  offered?  [1738] 

Mr.  Foster:  For  the  purpose  of  enabling  the  court  to 
construe  the  clainis  of  the  patent  in  suit  in  the  light  of 
the  proceedings  had  in  the  Patent  Office  in  respect  to  it. 
It  is  a  certified  copy,  your  Honor,  of  the  file  wrapper. 

1  also  offer  the  certified  copy  of  the  McLaren  applica- 
tion as  Defendants'  Exhibit  OO.  It  has  been  marked 
with  those  letters  for  identification. 

The  Court:  Both  may  be  received  into  evidence. 
[1739] 


W.   L.   BENSON, 

one  of  the  defendants  herein,  called  as  a  witness  on  behalf 
of  defendants,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

The  Clerk :     Have  you  been  sworn  ? 

The  Witness:     Yes. 

Cross  Examination 

O.  By  Mr.  Caughey:  Mr.  Benson,  I  believe  you  are 
one  of  the  defendants  in  this  case,  are  you  not,  at  the 
])resent  time? 

A.     Yes.  [1747] 

O.  Who  gave  you  instructions  for  making  the  draw- 
ings which  you  made,  which  are  in  evidence  here  as  Plain- 
tiffs' Exhibits  3  and  4,  and  also  .some  modifications  and 
corrections,  which  are  in  evidence  as  Defendants'  Ex- 
hibits 0  and  10?  Defendants'  Exhibits  9  and  10  I  show 
vou. 
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Mr.  Foster:  That  is  objected  to  as  assuming  a  fact 
not  in  evidence,  that  he  was  given  any  instructions  with 
respect  to  9  and  10. 

The  Court:     Objection  sustained. 

0.  By  Mr.  Caughey :  You  remember  of  making 
some  drawings  in  this  case,  don't  you,  Exhibits  —  let  me 
have  Exhibits  3  and  4. 

Mr.  Foster:  Those  are  3  and  4  before  the  witness, 
aren't  they? 

Mr.  Caughey:  That  is  correct.  Thank  you,  Mr.  Fos- 
ter. 

Q.  We  are  referring  to  the  drawings  which  you  have 
before  you.  which  was  Plaintiffs'  Exhibits  3  and  4.  You 
made  those,  did  you  not? 

A.     The  originals. 

Q.  Yes.  Those  are  prints  of  some  original  drawings 
that  you  made;  isn't  that  correct?     You  recognize  them? 

The  Court :     Answer  audibly  so  the  reporter  can  get  it. 

A.     Yes. 

Q.  By  Mr.  Caughey:  And  when  did  you  make  them, 
if  you  know? 

A.     Well,  the  date  shown  on  this  is  correct. 

O.     And  what  date  is  that?    [1748] 

A.  It  is  not  too  clear.  It  says  October  19.  —  I  don*t 
know  what  it  says.     I  can't  see  it. 

O.     You  put  the  date  on  when  you  made  them,  did  you? 

A.     Yes. 

O.  The  date  you  put  on  was  the  correct  date  as  of 
the  making  of  the  drawings,  is  that  correct? 

A.     Yes. 

Mr.  Caughey:  We  have  to  get  the  reporters  here  to 
take  this  testimony  down,  so  if  you  do  not  give  a  yes  or 
no  answer  we  can't  hear. 
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Q.     Who  told  you  to  make  these  drawings? 

A.     1  was  instructed  by  Mr.  Polderman. 

Q.     What  were  his  instructions? 

A.  To  endeavor  to  get  a  draftsman  to  make  some 
drawings.  No  draftsmen  were  available.  1  had  a  little 
experience  in  drawing  and  1  told  him  that  I  could  make 
a  reasonablv  facsimile,  which  1  endeavored  to  do. 

O.     What  did  he  tell  you  to  make  drawings  of? 

A.     The  H.P.M.  press  and  one  of  the  Frick  presses. 

Q.     Did  he  tell  you  why  he  wanted  these  drawings? 

A.     No. 

Q.  He  did  not  tell  you  that  it  was  pursuant  to  an 
order  of  court? 

A.  1  might  say  he  did  say  that  we  were  being  sued.  I 
knew  that. 

Q.  Did  he  tell  you  there  was  an  order  of  court  to 
make  [1749]  some  drawings?  Did  he  make  that  state- 
ment to  you? 

A.     I  don't  recall. 

Q.  Did  you  go  measure  the  presses  when  you  made 
these  drawings?  Did  you  take  any  measurements  or  any- 
thing? 

A.  Rough  measurements;  in  other  words,  not  —  I 
didii't  draw  the  presses  in  any  sense  of  the  word  detailed. 

Q.     He  did  not  tell  you  to  make  detailed  drawings? 

A.     That  was  not  what  T  understood. 

Q.     What  did  you  understand? 

A.     A   reasonably   accurate   facsimile. 

O.     Facsimile  of  what? 

A.     Of  the  H.P.M.  press  and  one  of  the  Frick  presses. 
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Q.  Did  that  include  the  Hnes  running  in  and  out  of 
the  press,  the  inlet  lines  for  the  liquid  and  the  outlet  lines 
for  the  gas? 

A.  I  understood  that  the  inlet  and  outlet  lines  were  to 
be  shown;  yes. 

Q.     And  the  valves? 

A.     Not  all. 

Q.  Did  you  have  any  other  drawings  to  which  you 
referred  when  you  made  these  drawings? 

The  Court:     You  mean  of  these  machines? 

Mr.  Caughey:     Yes,  sir. 

The  Court:  Or  just  design  drawings  for  illustrative 
purposes  ? 

Mr.  Caughey:  No.  When  he  made  the  drawings  3 
and  4  did  [1750]  he  have  any  other  drawings  which  he 
used  in  making  the  drawings? 

The  Court:     Drawings  of  the  apparatus? 

Mr.  Caughey:  Of  the  apparatus,  the  Frick  and 
H.P.M.  presses. 

A.  I  have  at  the  plant  a  book,  issued,  a  pamphlet,  by 
the  H.P.M.  people  showing  photographs  of  the  press, 
and  also  a  drawing  of  the  press,  I  believe,  in  miniature. 

Q.     Did  you  use  them? 

A.     No. 

Q.  You  did  not  use  that  at  all.  Then,  when  you  made 
these  drawings  you  just  went  to  the  press  and  looked  at 
the  press  and  made  the  drawings  from  the  presses  that 
were  there  in  Niland,  is  that  correct? 

A.     Yes. 

Q.     And  took  rough  measurements  of  the  presses? 

A.     That  is  correct. 

O.  I  believe  you  testified,  that  is  in  the  testimony  you 
swore  to  as  correct,  in  which  Mr.  Foster  made  a  state- 
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ment,  that  you  did  not  consider  it  was  important  to  show 
the  vent  to  the  atmosphere,  is  that  correct? 

A.  I  might  add  or  say  that  I  didn't  realize  the  im- 
portance of  the  drawing  as  a  whole. 

Q.  Just  refer  to  my  question,  Mr.  Benson.  Did  you 
consider  the  showing  of  the  vent  to  atmosphere  important  ? 

A.     No.   [1751] 

Q.  Mr.  Polderman  did  not  say  anything  to  you  about 
that  at  all,  is  that  correct?  A.     That  is  correct. 

Q.  Did  he  tell  you  to  make  a  drawing  of  how  the  press 
was  operated?  A.     How  it  was  operated? 

Q.     Yes.  A.     No. 

Q.  Did  he  tell  }ou  what  legends  to  put  on  the  draw- 
ings ?  A.     No. 

Q.  And  all  the  lengends  on  there  are  your  own  leg- 
ends, that  you  made  up  yourself,  is  that  correct? 

A.  That   is   correct. 

Q.  No  one  gave  you  any  assistance  whatsoever? 

A.  No  one  gave  me  assistance,  that  is  correct. 

Q.  When  you  were  putting  these  legends  on  there  did 
you  intend  that  they  should  coincide  with  the  normal  op- 
erations of  the  presses? 

A.  1   don't  quite  understand. 

Q.  Did  you  operate  these  presses  down  there  at  Ni- 
land?  A.     Did  I.  or  could  I? 

Q.  Have  you  actually  operated  the  presses? 

A.  Yes,   I  have. 

Q.  You  are  in  charge  of  those  operations? 

A.  Yes,    I    am. 

Q.  How  long  have  you  been  in  charge  of  those  oper- 
ations?   [1752]  A.     Since   1940. 
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Q.  In  putting  the  legends  on  did  you  intend  to  put 
legends  on  that  would  indicate  how  the  presses  were  norm- 
ally operated  by  you? 

Mr.  Foster:  I  object  to  that  as  indefinite,  unless  the 
legends  referred  to  by  the  question  are  identified. 

Mr.  Caughey :  I  am  referring  to  the  legends  that  ap- 
pear at  the  right,  particularly  1,  2,  3,  4,  5,  on  Exhibit  4, 
and  the  legend  under  "General  Notes"  on  Exhibit  3. 

A.  I  can't  answer  yes  or  no.  I  would  like  to  say  this : 
That  I  put  the  legends  on,  endeavoring  to  clarify  the  pic- 
ture. 

Q.  Yes,  and  when  you  endeavored  to  clarify  it,  you 
endeavored  to  clarify  it  as  you  normally  operated  the 
plant  ? 

A.     I  did  not  have  that  thought  in  mind  when  I  did  it. 

Q.  Then,  when  you  put  a  legend  on  —  if  your  Honor 
please,  some  of  these  legends  have  been  crossed  out  on  this 
drawing,  so  I  would  like  to  get  our  print,  to  see  what  they 
are. 

The  Court :     Is  the  original  here  ? 

Mr.  Foster:  Yes,  I  think  it  is  here,  your  Honor.  We 
have  the  originals,  Mr.  Caughey. 

The  Clerk:     They  are  marked  for  identification. 

Mr.   Caughey:     I  can  tell  from  them  what  these  are. 

The  Court:  I  wonder  if  you  had  better  not  put  these 
in  evidence?  I  don't  think  the  Circuit  Court  would  want 
to  be  monkeying  with  something  they  can't  read.   [1753] 
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Mr.  Foster:  The  defendants  will  offer  it,  your  Honor. 
It  is  marked  as  Exhibit  MM,  and  will  he  offered  in  evi- 
dence as  MM. 

The   Court:     It  will  be  admitted   in  evidence. 

[Note:  Defendants'  Exhibit  MM  will  be  found  in  the 
Book  of  Exhibits  at  page  1578.  J 

Mr.  Foster:  This  Exhibit  LL  also  has  some  altera- 
tions on,  your  Honor.  If  your  Honor  please,  they  are 
in  identically  the  same  state  as  they  were  when  the  prints, 
Exhibits  3  and  4,  were  made. 

The  Court:  I  guess  they  can't  be  admitted,  unless  you 
can  identify  the  alterations  specifically. 

Mr.  Foster :  I  think  that  has  been  done  in  my  descrip- 
tion of  the  testimony  of  this  witness,  but  I  can  briefly 
state  it. 

The  Court:     All  right,  state  it. 

Mr.  Foster :  There  is  added  to  Exhibit  LL,  in  each  of 
the  four  figures,  an  indication  of  the  vent  opening,  or 
vent  line,  with  these  legends,  and  the  interior  horizontal 
dimension  of  the  snow  chamber  in  the  large  figure  to  the 
left  was  slightly  increased,  and  the  vertical  dimensions  of 
the  boss,  marked  "lower  platen"  in  the  same  figure,  were 
slightly  increased,  and  the  legend  as  to  the  scale,  in  the 
lower  left-hand  corner,  which  did  read  "scale  one-half 
inch  equals  one  foot"  was  changed  to  read  "one  and  one- 
half  inches  equal  one  foot." 

Mr.  Morris:  I  want  to  inquire  from  my  associate 
whether  it  wouldn't  be  desirable  to  refer  to  the  originals 
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which  were  filed  in  response  to  our  interrogatories  with 
the  clerk,  and  [1754]  which  the  clerk  must  have,  because 
these  are  the  drawings  made  years  later.  The  inquiry 
of  the  witness  now  is  as  to  the  drawings  which  were  filed 
two  years  ago. 

The  Court:  That  is  correct.  Let  us  admit  these  only 
for  the  purpose  of  explaining  the  testimony  of  this  wit- 
ness, that  explanation  being  only  to  that  part  that  was 
sworn  to,  so  there  will  be  that  distinction.  Then  I  pre- 
sume we  had  better  get  them  out  of  the  interrogatories. 

Mr.  Foster :  Does  the  court  wish  me  to  enumerate  the 
changes  in  the  original  drawing  MM? 

The  Court:  If  it  has  already  been  done  in  the  direct 
testimony  of  this  witness  before,  counsel,  you  don't  need 
to  do  it  again,  unless  Mr.  Caughey  or  Judge  Morris 
would  like  to  have  it. 

Mr.  Caughey:  I  don't  think  it  is  sufficiently  clear  in 
the  record. 

Mr.  Foster:  In  Defendants'  Exhibit  MM  there  was 
added  to  each  of  the  three  figures  a  representation  of  a 
vent  line  and  valve  to  atmosphere  and  legend  "vent  to 
atmosphere."     I  believe  that  was  the  only  change. 

Mr.  Morris :  If  they  can't  be  found,  I  have  in  my 
files  blueprints  annexed  to  the  copies  furnished  to  us.  T 
think  there  is  a  legend  on  them. 

The  Court:     Yes,  just  get  them  out,  Judge. 

Mr.  Foster:  The  legends  referred  to  by  Mr.  Caughey 
on  these  original  drawings  MM  and  LL,  were  not  sub- 
ject to  any  [1755]  change. 

Mr.  Caughey:     I  believe  that  is  correct. 

The  Court:     What  is  the  date  indicated? 

Mr.  Foster:     The  date  is  October,  1942. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1045 

(Testimony  of  W.  L.  Benson) 

The  Court:     No  day? 

Mr.  Foster:  No  clay  in  October;  just  "Oct.  1942."  ap- 
pearing on  Defendants'  Exhibit  LL;  and  I  find  no  date 
on  Exhibit  MM. 

Mr.  Morris :  May  I  inquire  whether  the  drawings  LL 
and  MM  do  not  show  the  date  of  an  amendment,  which 
would  indicate  that  these  drawings  were  later  drawings? 

Mr.  Foster :     No,  they  do  not. 

The  Court :  About  What  date  were  these  changes  made 
which  you  have  just  described? 

Mr.  Foster:  They  were  made  about  the  date  when  we 
filed  a  supplemental  and  amended  answer  to  the  interroga- 
tories, when  we  attached  the  prints  with  the  changes; 
probably  ten  days  before  the  opening  of  the  trial. 

Q.  By  Mr.  Caughey:  Referring  to  "General  Notes" 
on  the  blueprint  which  1  show  you,  which  is  Exhibit  10 
to  the  interrogatories,  a  copy  of  which  is  in  evidence  as 
Plaintiffs'  Exhibit  3,  I  beheve  at  the  right,  under  **Gen- 
eral  Notes"  -there  is  a  notation  in  pencil  "open  chamber 
while  pressing."     Why  did  you  make  that  notation? 

A.     The  chamber  is  open  while  pressing. 

O.     What  was  open?    [1756] 

A.     The  chamber. 

The  Court:     Where? 

O.     By  Mr.  Caughey:     Where  was  it  opened? 

A.  It  was  opened  in  two  places;  the  bottom  or  lower 
platen  was  lowered  to  the  point  where  there  was  a  contact 
to  atmosphere  on  the  inside.  Then  at  the  top  we  have  a 
valve,  which  is  open  to  atmosphere. 

Q.  Referring  to  the  lower  platen  —  this  is  a  drawing 
of  the  H.P.M.  press,  is  it  not?  A.     Yes,  it  is. 
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Q.  When  you  say  the  lower  platen  is  lowered,  you 
crack  that  a  little  bit  in  your  operation,  do  you  not, 
slightly  ? 

A.     It  is  lowered.     "Slightly"  is  ambiguous. 

Q.     How  much  do  you  lower  it? 

A,  Well,  that  will  vary,  but  approximately  an  inch 
to  an  inch  and  a  half. 

Q.  You  don't  lower  it  so  the  upper  part  of  the  boss  is 
out  of  the  chamber,  do  you  ?    You  never  do  that,  do  you  ? 

A.  Not  completely  out  of  the  chamber,  no,  but  there 
is  free  area.  In  other  words,  there  is  contact  to  atmos- 
phere. 

Q.  In  other  words,  some  gas  comes  out,  is  that  cor- 
rect ?  A.     Yes. 

Q.  When  do  you  open  that  lower  platen?  When  do 
you  crack  it,  or  open  it? 

A.  After  we  close  the  blow-back  valve,  the  liquid  in 
that  valve  has  been  previously  closed,  so  there  is  nothing 
[1757]  coming  into  the  press,  or  going  out  of  the  press; 
we  then  open  it  to  the  atmosphere,  to  be  certain  there  is 
no  pressure  within  the  chamber, 

O.  As  a  matter  of  fact,  you  allow  that  blow-back  line 
to  remain  open  to  relieve  the  pressure  in  the  chamber  be- 
fore you  vent  to  atmosphere  at  all,  for  quite  a  while? 

The  Court:     Will  you  read  that  question? 

The  Witness:     I  did  not  understand  it. 

Mr.  Caughey:     Strike  it. 

O.  Isn't  it  a  fact,  in  operating  the  blow-back  line,  as 
distinguished  from  the  vent  to  atmosphere,  you  allow  that 
line  to  be  opened  to  allow  the  pressure  to  be  reduced  in 
the  chamber  by  leaving  that  line  open? 

A.     You  want  to  know  do  we  do  that? 
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Q.     Yes.  A.     Yes. 

Q.  Isn't  it  also  a  fact  that  you  start  the  upper  piston 
or  platen  and  press  with  it  for  a  period  before  you  crack 
that  lower  platen  at  all?  A.     Definitely  no. 

Q,     You  are  sure  about  that?  A.     Definitely. 

Q.  Do  you  recall  when  counsel  for  the  plaintiffs  were 
at  Niland  in  the  early  part  of  1942,  when  a  demonstration 
— or  not  a  demonstration — but  when  they  watched  the 
operations  at  the  Niland  plant?  Do  you  recall  that?  [1758] 

A.  I  recall  someone  being  there.  I  don't  recall  the 
date,  however. 

Q.  You  recall  there  was  someone  there.  Do  you  re- 
call that  I  was  there,  and  I  am  Mr.  Caughey? 

A.     I  remember  a  man  by  the  name  of  Peck,  I  believe. 

O.  Was  that  Mr.  Peck  who  is  sitting  here  in  the 
courtroom?  A.     I   think   so. 

O.  Well,  now,  was  that  at  the  time  that  you  made  dry 
ice — at  that  time  did  you  intend  it  should  be  the  normal 
operation  of  the  plant?  A.     Oh,  yes. 

O.  And  isn't  it  a  fact  that  at  that  time  you  started  the 
press  and  pressed  for  a  period  of  time  before  you  opened 
the  lower  platen,  before  you  cracked  it  at  all? 

A.  No.  Simultaneously,  sometimes,  they  pull  that 
lever.  There  is  two  levers;  one  brings  the  upper  platen 
down,  the  other  one  lower  the  lower  platen,  and  that  is 
done  simultaneously  at  times. 

Q.  By  the  Court:  That  is,  concurrently  with  the  be- 
ginning of  the  pressing  operation? 

A.     That  is  correct,  your  Honor. 

O.  By  Mr.  Caughey:  Now  referring  to  the  legend 
on  Defendants'  Exhibit  10.  which  is  attached  to  the  in- 
terrogatories— that  is  10  to  the  interrogatories — and  as  to 
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No.  4  under  "General  Notes,"  reading  as  follows :  "Upper 
ram  [1759]  open  during  pressing"  is  your  testimony  the 
same  in  connection  with  the  H.P.M  press,  that  is,  what 
you  mean  by  "Upper  ram  open  during  pressing,"  that  is, 
that  there  was  a  vent  to  atmosphere  and  that  you  cracked 
the  upper   platen? 

The  Court:  You  referred  to  the  other  as  the 
"H.P.M." 

The  Witness:     This  is  the  Frick  now. 

Mr.  Caughey:  This  is  the  Frick  I  am  referring  to 
now. 

The  Court:     Correct  the  question. 

The  Witness:     What  are  you  asking  me  to  say? 

Q.  By  Mr.  Caughey:  There  is  a  legend  on  the  Frick, 
as  you  will  recall,  that  the  lower  ram — on  the  Frick  press 
there  is  a  legend  which  I  call  to  your  attention. 

A.     This  is  the  H.P.M. 

O.  Yes;  on  the  H.P.M.;  "open  chamber  while  press- 
ing" to  which  you  previously  testified.  Now,  on  the  Frick 
press  drawing,  which  is  Defendants'  Exhibit  9  to  the  in- 
terrogatories, under  "General  Note  No.  4:  Upper  ram 
open  during  press  period,"  is  that  correct? 

A.     On  the  Frick  press,  all  right. 

Q.     This  note  that  I  am  reading  here? 

A.     That  note  is  correct. 

0.  What  did  you  mean  by  that  note  when  you  put  it 
on   there? 

A.  Simply  that  the  upper  ram  is  cracked  and  there  is 
a  passage  from  the  inside  of  the  chamber  to  the  atmos- 
phere to  insure  us  that  there  is  no  pressure  in  that  cham- 
ber before   [1760]  pressing. 

0.     Allow  some  escape  of  gas,  is  that  correct? 

A.     Allow  that  escape  of  gas. 
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O.  If  you  had  a  vent  to  atmosphere,  and  only  a  vent 
to  atmosphere,  wouldn't  that  reHeve  all  the  pressure  in 
the  press? 

A.  I  can't  answer  that  question  yes  or  no.  It  might 
and  might  not. 

The  Court:  Do  you  mean  ultimately,  in  time,  or  im- 
mediately, in  the  question? 

A.  Sometimes  they  plug,  plug  up,  and  we  must  be 
sure  that  there  is  no  pressure  there,  if,  for  no  other  reas- 
on, safety  reasons. 

Q.  By  Mr.  Caughey:  When  you  say  "they  plug  up" 
what  do  you  mean  plugs  up? 

A.     The  vent  to  atmosphere,  the  valve. 

Q.  You  have  had  difficulty  at  times  with  that  vent 
plugging  up,  have  you? 

A.  We  have  from  time  to  time.  We  have  difficulty 
with  all  valves  plugging  at  times. 

Q.  Then,  as  T  understand  it,  this  legend  4  on  there, 
you  meant  that  there  was  a  line  open  to  atmosphere  and 
you   cracked —  A.     There   was   what? 

O.  A  line  open  to  the  atmosphere,  a  vent  to  atmos- 
phere, is  that  correct?  [1761] 

A.     That  doesn't  mean  that. 

O.     Doesn't  mean  that.    What  does  that  legend  mean? 

A.  "Upper  ram"  means  that  the  inside  of  the  cham- 
ber is  open  to  the  atmosphere. 

0.  l^id  you  mean  that  the  upper  platen  was  raised  to 
such  an  extent  that  it  was  entirely  open? 

A.     Absolutely. 

0.     And  that  it  was  up  above  that  boss? 

A.  T  wouldn't  say  that.  I  would  say  somewheres  in 
there.  It  could,  and  sometimes  it  is  in  this  case  and  some- 
times  it  is  not. 
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Q.  Gas  would  escape;  was  that  the  reason  why  it  was 
cracked,  so  gas  would  escape  if  there  was  any  in  there? 

A.     That  is  the  purpose. 

Q.     That  is  the  purpose. 

A.     All  gas  in  there  will  be  relieved  to  the  atmosphere. 

Q.  As  far  as  the  H.P.M.  press  is  concerned  did  you 
lower  that  platen  for  the  purpose  of  dislodging  the  block 
at  all  in  the  press  after  it  was  formed? 

A.     Repeat  that,  for  I  didn't  understand  it. 

Q.  I  say,  in  so  far  as  the  H.P.M.  press  was  con- 
cerned, did  you  lower  that  platen,  crack  that  platen,  for 
the  purpose  of  dislodging  that  block  so  it  would  have  a 
chance  to  drop  down,  the  block  that  was  formed  by  press- 
ing? 

Mr.  Foster:  I  think  that  question  assumes  facts  not 
testified  to  here.   [1762] 

Mr.  Caughey:  Oh,  I  think  that  this  is  cross  examina- 
tion, may  your  Honor  please,  and  I  have  a  right  to  inter- 
rogate this  witness  as  to  what  his  operations  were. 

Mr.  Miketta:  May  the  court  please,  the  question  is 
further  objected  to,  then,  on  the  ground  that  it  is  an  at- 
tempt to  confuse  the  witness,  speaking  of  a  block,  be- 
cause it  is  assuming  the  presence  of  a  block  at  the  time 
that  lower  platen  is  lowered  slightly,  which  is  not  a  fact. 

The  Court:  Yes;  I  think  the  question  is  objectionable 
in  form.  I  see  what  you  are  getting  at,  but  I  think  you 
should  reframe  it.  There  is  one  purpose,  of  course,  in 
the  lowering  of  the  platen  that  he  has  testified  to,  to  per- 
mit the  ready  escape  of  gas  to  atmosphere.  In  addition, 
your  point  is:  Do  you  sometimes  use  that  also  in  order 
to  help  take  the  block  out? 

Mr.  Caughey:     Yes. 
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A.  I  see  that  it  has  no  bearing  on  it.  If  it  does,  I 
am  unfamiliar  with  it. 

Q.  You  testified  that  you  operated  that  plant  since 
1940,  is  that  correct?  A.     That  is  correct. 

Q.  Who  gave  you  the  instructions  as  to  the  opera- 
tion of  the  plant  when  you  took  over  or  when  you  went 
there  ? 

A.  That  is  very  difficult  to  answer,  your  Honor.  Most 
of  it,  I  think,  came  from  myself. 

Q.     You  just  worked  it  out,  did  you?  [1763] 

A.     I  think  so.     I  couldn't  say. 

Q.  Did  Mr.  Wells  give  you  any  instructions  as  to 
operation  ? 

Q.  By  the  Court:  Do  you  know  who  Mr.  Wells  is  at 
all? 

A.  Oh,  yes.  Yes.  You  don't  mind — I  have  to  think 
about  some  of  this. 

The  Court:  Oh,  yes;  take  all  the  time  you  want.  I 
do  not  want  you  to  be  confused.  If  you  do  not  under- 
stand the  question,  you  say  so.  Mr.  Caughey  is  not  try- 
ing to  confuse  you. 

Mr.   Caughey:     No. 

The  Court:  He  is  simply  bringing  these  matters  into 
the  record,  so  he  wants  you  to  be  sure  you  know  what  he 
is   asking. 

A.     Earl  Wells  undoubtedly  gave  me  advice. 

O.  By  Mr.  Caughey:  Did  he  tell  you  to  crack  or 
lower  that  platen,  for  example,  the  lower  platen  in  the 
H.P.M.  press?  A.     No. 

Mr.  Miketta:  May  the  court  please,  the  question  is 
objected  to  as  ambiguous  and  not  specifying  what  period 
of  time  is  being  contemplated  by  these  instructions. 

Mr.  Caughey:     At  any  time. 
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The  Court:     The  answer  is  "No,"  at  any  time? 

Q.     By  Mr.  Caughey:     He  did  not? 

The  Court:     During  operations? 

A.     Earl  Wells  did  not  tell  me. 

O.  By  Mr.  Caughey:  And  there  was  a  vent  to  at- 
mosphere on  [1764]  the  H.P.M.  press  when  it  was  in- 
stalled? A.     Yes. 

Q.  That  was  not  installed,  was  it,  until  after  the  Frick 
presses  were  in;  is  that  correct? 

A.  The  Frick  presses  were  there  when  I  arrived  there. 
After  I  arrived  the  H.P.M.  was  installed. 

Q.  Had  you  had  any  previous  experience  at  all  in  the 
operation  of  CO2  presses  such  as  the  Frick  or  H.P.M. 
presses  prior  to  going  to  Niland  in  1940? 

A.     Very  little. 

Q.  You  had  no  difficulty  in  operating  those  presses 
after   you   went   there,   did  you? 

A.     Yes;  we  had  quite  a  bit. 

Q.     In  what  respect? 

A.  Blocks  blowing  up  was  one,  and  poor  quality  of 
ice  structure  was  another  one. 

O.     Do  you  know  what  caused  the  blocks  to  blow  up? 

A.     I  think  I  do.     In  my  mind  I  do. 

Q.     Do  you  know?  A.     In  my  mind   I   know. 

Q.     What  was  it? 

A.     Pressure  being  pressed  within  the  block,  gas. 

The  Court:  Now,  that  was  hardly  an  answer  to  the 
question,  as  I  interpret  it.  He  asked  you  if  you  had  any 
trouble  in  the  operation  and  you  answered  with  regard 
to  the  quality  of  the  product.  Now  let  us  get  back  to 
actual  operations,  the  [1765]  making  of  the  product,  re- 
gardless of  what  the  quality  of  the  product  was.     Did 
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you  have  trouble  with  valves  freezing  up  or  clogging  up 
or  anything  of  that  kind? 

A.  We  have  always  had  trouble  with  valves  freez- 
ing  up. 

Q.  By  Mr.  Caughey :  Occasionally  valves  would 
freeze  up?  A.     Yes. 

Q.     By  the  Court:     What  else? 

A.  We  had  uo  trouble  with  the  actual  niechanism  of 
the  press.     It  went  up  and  down  at  our  command. 

Q.  By  Mr.  Caughey:  And  snow  formed  in  the 
chamber;  you  had  no  difficulty  in  that,  did  you,  at  all? 

A.  Snow  always  formed  in  the  press.  We  had  to 
learn  how  to  make  what  we  considered  a  good  product. 

Q.     What  did  you  consider  a  good  product? 

A.     One  the  customers  accepted. 

Q.     What  was  that? 

A.     One  that  would  stand  up. 

O.  And  when  you  say  "stand  up"  you  mean  would 
not  melt  rapidly  and  would  stay  together  so  it  would  not 
sublime  quickly,  is  that  right? 

A.  No;  I  wouldn't  know  about  that  particularly;  one 
that  didn't  crack,  crumble,  explode. 

The  Court :  Aren't  we  getting  outside  the  scope  of  the 
cross  examination  now? 

Mr.  Caughey :     Perhaps,  a  Httle. 

The  Witness:  I  don't  know  really  about  that.  1  am 
not  at   1 1766]  this  end  of  it,  your  Honor. 

The  Court:  You  know  the  rule:  If  you  go  beyond 
the  scope  of  cross  examination,  you  make  the  man  your 
witness  and  you  are  bound  by  his  testimony. 

Q.  By  Mr.  Caughey:  You  never  received  any  in- 
structions from  Mr.  Miketta  as  to  the  making  of  these 
drawings,  is  that  correct?  A.     No. 
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Q.  And  the  reason,  as  I  understand  it,  the  only  reason 
you  left  the  vents  to  atmosphere  off  was  because  you  at 
that  time  did  not  consider  it  was  of  any  importance? 

A.     Or  oversight. 

Q.     Well,  which  was  it? 

A.     I  couldn't  say.     I  would  say  oversight. 

Q.  In  these  drawings  you  do  not  show  any  means  for 
returning;  for  example,  in  the  H.P.M.  press,  you  do  not 
show  any  means  for  returning  the  upper  cylinder,  do  you? 

Mr.   Foster:     Objected  to. 

Q.     By  Mr.  Caughey :     Look  at  that  drawing  and  — 

The  Court:     I  do  not  think  that  is  clear,  Mr.  Caughey. 

Q.  By  Mr.  Caughey:  In  referring  to  the  drawing 
of  the  Frick  press,  there  is  no  means  showing  whereby 
that  press  can  be  brought  back  up,  is  there,  after  it  is 
once  pressed  down? 

Mr.  Foster:  Objected  to  as  indefinite.  I  don't  under- 
stand it  yet,  "bring  the  press  back  up."   [1767] 

Q.  By  Mr.  Caughey:  You  understand  the  question, 
do  you  not,  Mr.  Benson? 

The  Court :  The  difficulty  is  that  I  do  not,  and  neither 
will  the  Circuit. 

Mr.  Caughey:     All  right:  I  will  strike  it. 

The  Court:  Be  a  little  more  explicit  and  refer  to  the 
particular  thing. 

Q.  By  Mr.  Caughey:  Referring  to  the  drawing 
which  is  before  you  as  No.  4,  that  is  the  drawing  of  the 
H.P.M.  press,  is  it  not?     Is  that  correct? 

A.     That  is  correct;  yes,  sir. 

Q.  Now  referring  to  the  upper  ram,  there  is  no  means 
showing,  is  there,  on  that  drawing  whereby  that  upper 
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ram  may  be  retracted  after  it  is  in  pressing  position  and 
pressed  a  block? 

A.     1  left  the  entire  mechanism  off. 

Q.  Then,  in  that  respect  you  intended  it  to  be  schem- 
atic,  is  that  correct? 

A.     Generally   speaking,   that   is  correct. 
Mr.   Caughey:     That  is  all. 

Redirect  Examination  [1768] 

Q.  By  Mr.  Foster:  With  regard  to  the  two  draw- 
ings, [1769]  Plaintiffs'  Exhibits  3  and  4,  that  you  were 
asked  about  on  your  cross  examination,  did  you  make 
both  of  those  drawings  in  a  single  day,  Mr.  Benson? 

A.     No;   I   did  not. 

Q.  Did  you  work  upon  them  continuously  from  the 
time  you  commenced  them  until  you  completed  them? 

A.     No;  definitely  not. 

Q.  Would  you  tell  the  court  how  you  spent  the  time 
in  making  these  drawings? 

A.  Well,  I  had  the  plant  to  operate  and  I  could  not 
get  a  draftsman,  so  whenever  I  had  a  few  minutes  I 
drew  a  few  lines.  1  think  two  or  three  weeks  passed, 
probably,  before  they  were  completed. 

Q.  Do  you  have  a  drafting  room  at  the  plant  at 
Niland  that  you  used  for  making  these  drawings? 

A.  No.  We  have  nothing  but  a  noisy  office  that  we 
can  make  sketches. 

Q.  In  connection  with  the  making  of  these  drawings 
were  you  given  any  specific  instructions  by  Mr.  Polderman 
or  anyone  else  as  to  the  piping  to  include? 

A.     No. 
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The  Court :  Make  that  question  broader :  As  to  what 
to  include? 

A.  He  wanted  a  picture  of  the  two  presses ;  he  wanted 
to  be  able  to  look  at  it;  and  this  is  the  Frick  press  and 
the  other  one  is  the  H.P.M.  press,  and  the  rest  is  what 
I  just  put  down,  what  I  felt  he  wanted.   [1770] 

Q.  By  Mr.  Foster:  Had  you,  before  you  made  these 
drawings,  studied  and  read  through  the  patent  in  suit? 

A.     No;  I  had  not. 

Q.     Are  you  a  graduate  engineer? 

A.     No;  I  am  not. 

Q.  Referring  to  the  legend — if  the  court  please,  may 
I  approach  the  stand? 

The  Court:     Yes,  sir. 

Mr.  Foster :  On  Plaintiffs'  Exhibit  4,  note  3  was  the 
subject  of  some  questions  to  this  witness  on  cross  exam- 
ination, your  Honor,  the  note  reading  "Open  chamber 
while  pressing,"  and  that  note  was  excluded  from  the 
exhibit  when  it  was  offered  by  plaintiff's.  I  wish  to  oft'er 
that  note  4  upon  Plaintiffs'  Exhibit  4 — note  3  on  Plain- 
tiffs' Exhibit  4  into  evidence  at  this  time. 

The  Court:     It  may  be  received. 

[Note:  Defendants'  Exhibit  TT  will  be  found  in  the 
Book  of  Exhibits  at  page  1597.] 

Mr.  Foster :  Likewise  the  note  number  4  upon  Plain- 
tiffs' Exhibit  3,  reading  "Upper  ram  open  during  press- 
ing period"  as  testified  to  by  the  witness,  was  excluded 
from  the  offer  of  Plaintiffs'  Exhibit  3,  and  I  wish  to  offer 
that  into  evidence  at  this  time. 

The  Court:     It  may  be  received. 

[Note:  Defendants'  Exhibit  UU  will  be  found  in  the 
Book  of  Exhibits  at  page  1328  and  1598.] 
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O.  By  Mr.  Foster :  With  respect  to  the  operation 
of  the  H.P.M.  press,  as  referred  to  in  your  cross  exam- 
ination, Mr.  Benson,  as  I  understand  it,  prior  to  the  press- 
ing period  the  lower  platen  is  dropped  and  gas  escapes 
from  the  chamber.    |1771] 

A.     Prior  to  the  pressing  period,  that  is  correct. 

O.  And  gas  alsr>  escapes  from  the  chamber  prior  to 
the  pressing  period  through  the  vent  to  atmosphere? 

A.     That  is  correct. 

O.  Is  the  gas  which  escapes  from  the  lower  platen 
in  the  H.P.M.  press  gas  that  is  adjacent  the  lower  por- 
tion of  the  chamber,  do  you  know? 

Mr.  Caughey :  That  is  objected  to  as  a  leading  ques- 
tion. Let  him  tell  where  the  gas  is.  This  is  their  wit- 
ness.    No  proper  foundation  is  laid. 

The  Court:  Before  you  leave  it,  I  think  these  last 
two  items  admitted  in  evidence  had  better  take  separate 
numbers  so  as  to  indicate  in  the  record  when  they  were 
introduced.  So  give  separate  numbers  to  the  exhibits 
introduced  by  the  defendants. 

Mr.  Foster:  The  first  one  will  be  Defendants'  Exhibit 
TT  and  the  second  UU. 

The  Court:     That's  right. 

O.  By  Mr.  Foster:  \o\.\  have  stated  that  you  were 
employed  at  the  plant  near  Niland  in  1940.  Can  you 
tell  when  that  employment  commenced,  approximately, 
Mr.  Benson? 

A.     When  I  arrived  in  Niland,  do  you  mean? 

Q.     At  the  plant,  yes. 

A.     It  was  July,  T  believe:  I  am  quite  sure. 

O.     1Q40?  A.     1940. 

Mr.   Foster:      Nothing  further  on   redirect.    [1772] 

Mr.  Caughey:     That  is  all. 
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The  Court:     You  may  proceed. 

Mr.  Miketta :  May  it  please  the  court,  shall  we  now 
take  up  the  summary  of  defendants'  requests  for  admis- 
sions ? 

The  Court:     Yes.     That  is  the  one  filed  May  18th? 

Mr.  Miketta:  Filed  August  17,  1942,  your  Honor, 
Defendants'  Exhibit  U. 

The  Court :  Rut  this  summary  was  filed  in  the  clerk's 
office  on  May  18,  1944? 

Mr.  Miketta:  Yes,  your  Honor.  It  is  my  understand- 
that  defendants'  requests  for  admission  15  has  been  ad- 
mitted conditionally.  That  reads  as  follows:  "Liquid 
Carbonic  Pacific  Corporation,  Ltd.,  was  wholly  owned 
by  Liquid  Carbonic  Corporation  during  the  years  1934, 
1935,  1936,  1937,  1938,  1939,  1940  and  1941."  Admis- 
sion 15  reads:  "Admitted  subject  to  all  pertinent  ob- 
jections to  admissibility  which  may  be  interposed  at  the 
trial." 

Mr.  Caughey :  We  renew  our  objection.  Standing 
alone  it  has  no  pertinency,  and  I  l:)elieve  counsel  for  the 
defendants  have  stated  they  are  not  in  a  position  to  con- 
nect either  of  the  plaintififs  up  with  these  corporations, 
in  so  far  as  the  California  operations  are  concerned. 
Otherwise.  T  see  no  pertinency  at  all.   [1773] 

The  Court :  Yes.  It  should  be  understood  by  all  of 
you  [1795]  that  the  objection  is  as  of  the  time  it  is  ruled 
upon,  with  all  the  pleadings  and  all  the  evidence  before 
the  court.  In  other  words,  you  do  not  date  back  to  the 
various  dates  on  which  the  requests  were  made.  It  is, 
again,  the  other  side  uf  the  proposition.  If  what  I  say 
is  true  on  one  side,  it  is  true  on  the  other. 
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Mr.  Miketta:  That  is  correct,  your  Honor.  But  just 
to  keep  the  record  straight,  though,  certain  of  these  ad- 
missions and  requests  were  admitted,  and  not  objected 
thereto. 

The  Court :     That  is  correct. 

Mr.  Miketta:  So  that  the  only  ones  that  are  now  sub- 
ject or  taken  under  submission  are  15,  16,  17 — 

The  Court :  Suppose  you  give  me  a  written  record 
of  them  after  the  noon  recess. 

Mr.  Miketta:  —24,  55,  and  59.  There  are  only  six 
of  them.  [1796] 


CHARLES  L.  JONES, 

recalled  as  a  witness  on  behalf  of  plaintiffs,  in  rebuttal, 
having  been  previously  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination. 

O.  By  Mr.  Caughey:  Have  you  your  copy  of  the 
prior  art  patents?  A.     I  have. 

Mr.  Caughey:  \(m  had  better  get  those  before  we 
start  and  the  patent  in  suit.  [1799] 

O.  Referring  to  the  patent  in  suit,  have  you  a  copy 
of  it  there?  A.     I  have. 

O,  And  particularly  to  page  2,  conmiencing  at  line 
14.  \\~)Vi  were  present  in  the  courtroom,  were  you  not. 
Dr.  Jones,  when  Professor  Clapp  gave  his  testimony  about 
the  diaphragm  valve  which  is  referred  to  there? 

A.     Yes:  I  was.  [1800] 

********* 
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Q.     You  have  that  patent  before  you  and  Figure  1  ? 

A.     I  have. 

O.  Would  you  explain  the  operation  of  a  diaphragm 
valve  ? 

Mr.  Foster :  The  same  objection,  your  Honor ;  it  is 
indefinite  unless  the  basis  of  the  understanding  is  stated 
in  the  question;  there  is  no  foundation  laid. 

The  Court:  Well,  no;  T  don't  think  that  is  true.  I 
think  that  there  is  a  distinction  now  betv^een  his  testifying 
as  a  patent  expert  and  his  testifying  as  to  the  function  of 
the  diaphragm  valve  in  this  set-up  for  Figure  5,  as  in- 
dicated on  Figure  1 ;  and  the  question  is,  generally  speak- 
ing, what  is  a  diaphragm  valve?  He  is  a  mechanic;  he 
understands  what  a  diaphragm  valve  is;  and  that  is  so 
far  as  the  question  goes. 

Mr.  Foster:  My  objection  is  this:  That  the  basis 
of  his  understanding  does  not  appear  from  the  question, 
whether  it  is  limited  to  Fig.  1  of  the  drawings  or  whether 
it  includes  the  description  of  the  patent  which  he  so  care- 
fully avoided  qualifying  himself  on  before.  If  it  is  limited 
to  the  drawing — 

The  Court:  I  think  the  witness  understands  the  ques- 
tion is  general.  From  your  experience  with  Fig.  5  and 
mechanics,  what  is  the  diaphragm  valve? 

A.  A  diaphragm  valve  is  a  general  expression  used 
to  cover  any  valve  whose  action  is  actuated  by  means 
of  a  diaphragm,  a  diaphragm  being  a  flexible  membrane 
extending  [1802]  across' the  body  of  the  valve. 

In  order  to  clear  up  a  little  confusion  in  respect  to 
this  particular  type  of  diaphragm  valve,  though,  the  type 
used  as  a  by-ipass  on  an  exhauster  and  which  would  nor- 
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inally  be  taken  by  an  engineer  to  be  used  in  that  position 
is  not  of  the  differential  pressure  type;  that  is,  there  are 
three  classes,  general  classes  of  these  valves.  One  type 
opens  and  closes  responsive  only  to  pressure  variations 
on  the  high-pressure  side  of  the  valve.  They  are  called 
relief  valves.  A  second  classification  responds  to  varia- 
tions on  both  sides  of  the  valve;  and  they  are  called  dif- 
ferential pressure  valves.  And  a  third  type  responds 
only  to  fluctuations  on  the  low-pressure  side.  They  are 
called  pressure-reducing  valves. 

The  diaphragm  valve  in  Fig.  1  of  the  patent  and,  in 
fact,  as  a  general  rule,  diaphragm  valves  employed  in 
the  by-ipass  of  a  positive  pressure  blower  are  of  the  pres- 
sure-reducing type  and  not  of  the  differential  pressure 
type.  So  that,  I  can  say  that  for  such  valves  the  pres- 
sure on  the  right  side  of  the  diaphragm  valve,  as  we 
look  at  the  diagram  of  Fig.  1,  makes  absolutely  no  dif- 
ference and  will  not  affect  the  operation  of  the  valve. 
The  pressure  on  the  left  side  of  the  diaphragm  valve 
makes  no  difference  as  the  pressure  rises,  that  is,  there 
will  be  no  flow  from  left  to  right  no  matter  how  high 
the  pressure  may  rise  on  the  left  side  of  the  valve.  The 
valve  opens  when,  and  only  when,  the  pressure  on  the 
left  [1903]  side  of  the  valve  falls  below  the  critical  value 
for  which  it  is  set. 


The  Court:  Let  me  ask  you  this  question:  Suppose. 
now,  that  I  said  to  you,  as  an  engineer,  that  you  were 
to  set  in  the  line  a  diaphragm  valve  in  order  to  auto- 
matically maintain  a  pressure,  a  definite  given  pressure, 
on    one    side,   a   definite   pressure   condition   between    the 
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one  side  and  the  conduits  on  the  other  side;  what  type 
of  valve,  diaphragm  valve,  would  you  set? 

A.  I  do  not  believe  that  I  could  solve  that  problem. 
That  is  too — 

O.  It  would  not  be  sufficiently  definite  for  you  to  know 
what  kind  of  a  diaphragm  valve  to  set,  is  that  right? 

A.  No.  On  the  contrary,  I  would  say  that  that  result 
could  not  be  accomplished  by  a  diaphragm  valve  of  any 
type.  [1804].  The  diaphragm  valve  is  severely  limited 
in  its  function  and  it  can  do  nothing  in  that  circuit  ex- 
cept to  short-circuit  the  exhauster  and  virtually  to  cause 
it  to  cease  to  function  when  the  suction  of  the  side  of 
the  exhauster  tends  to  go  below  the  value  for  which  it 
is  set.  In  order  to  maintain  a  difference  across  the  ex- 
hauster or  know  what  the  difference  in  pressure  between 
the  two  lines  would  be,  we  would  have  to  know  the  size 
of  the  exhauster,  the  nature  of  the  drive,  the  volume  and 
pressure  of  the  gases  being  supplied  to  the  suction,  and  the 
resistance  to  l^e  met  in  the  line  beyond  that  point.  In 
other  words,  we  would  have  to  know  what  is  supplying 
that  exhauster,  what  is  the  exhauster  pumping  against, 
and  what  is  its  size,  its  speed,  and  the  characteristic  of 
its  drive.  None  of  those  variables  effect  the  function 
of  the  diaphragm  valve. 

O.  Then,  as  I  understand  you,  take  this  Fig.  1,  you 
could  not  set  a  valve  in  that  line  at  a  position  84  which 
w^ould  automatically  maintain  a  definite  pressure  in  the 
line  on  the  high-pressure  side  and  the  lines  on  the  low- 
pressure  side? 

A.  Only  in  the  restricted  sense  that  you  would  main- 
tain a  lower  limiting  pressure  on  the  suction  side.  You 
could  put  a  floor,  so  to  speak,  under  the  pressure  in  the 
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suction,  but  you  would  put  no  ceilinc^  on  it;  there  would 
be  no  effect  on  the  upper  limit. 

O.  By  that  you  mean  there  might  be  as  high  as  50 
pounds  [1805]  on  the  suction  side,  and  it  would  not  make 
any  difference,  so  far  as  the  diaphragm  valve  is  concerned  ? 

A.  No,  the  diaphragm  valve  would  remain  closed  at 
any  pressure  above  the  pressure  at  which  it  is  set. 

Mr.  Caughey :  If  your  Honor  please,  in  view  of  the 
objections  made,  T  am  going  to  qualify  this  witness  as  a 
l)atent  expert,  so  there  won't  be  any  question  as  to  Dr. 
Jones'  qualifications. 

Q.     Are  you  familiar  with  patents?  A.     Yes. 

O.     Have  you  taken  out  patents  of  your  own? 

A.     I  have. 

Mr.  Foster:  This  is  objected  to  upon  the  ground  that 
the  witness,  according  to  his  prior  testimony,  was  not  a 
l)atent  expert.  As  I  understood  it,  those  were  the  ob- 
jections to  our  asking  the  questions. 

Mr.  Caughey:  We  did  not  say  he  was  a  patent  ex- 
])ert.  We  mere!}-  ]mt  him  on  the  prima  facie  case,  and 
did  not  use  him  on  the  prima  facie  case  as  a  patent  e.x- 
]iert.  But  that  does  not  mean  that  we  can't  call  him  on 
rebuttal  as  a  patent  expert;  show  that  he  is  an  expert. 
They  had  a  riglit  to  go  forward  and  examine  him. 

The  Court:  I  think  that  is  true.  They  did  not  say  he 
was  a  patent  expert;  simply  said  they  did  not  qualify  him 
as  a  patent  expert.  They  can  either  qualify  him  as  a 
])atent  expert  now.  or  call  somebody  else  in  and  qualify 
him  [1806]  as  a  patent  expert.  I  think  the  objection  will 
have  to  be  overruled.  T  remember  definitely  what  was 
said. 

O.  By  Mr.  Caughey:  You  say  you  have  taken  out 
patents  of  your  own  ?  A.    Yes. 
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O.     How  many? 

A.  I  don't  know  offhand.  I  should  say  about  15  or 
16. 

Q.     What  are  they  related  to,  Dr.  Jones? 

A.  Principally  for  extinguishments,  refractories,  and 
carbon  dioxide. 

Q.  When  you  say  carbon  dioxide,  are  you  referring 
to  liquid  carbon  dioxide,  solid  carbon  dioxide,  or  what? 

A.     Primarily  solid  carbon  dioxide. 

O.  Did  you  state  how  many,  approximately,  you  have 
taken  out? 

A.  I  said  15  or  16.  I  am  not  sure  of  that  figure. 
I  really  don't  know. 

O.  Have  you  had  occasion  to  read  patent  specifications, 
and  to  study  the  drawings  of  patents? 

A.  I  have.  I  have  never  felt  that  I  knew  very  much 
about  claims,  but  I  have  read  a  great  many  patent  speci- 
fications. 

O.     Have  you  ever  acted  as  an  expert  in  a  patent  case? 

A.     Yes,  I  have. 

Q.     Would  you  state  in  what  cases? 

A.  I  was  used  in  a  part  of  a  case  only,  in  the  case 
of  Carbice  Corporation  vs.  Dry  Ice.  I  appeared  again 
in  the  [1807]  case  of  Dry  Ice  Corporation  against,  I 
think  the  name  was  the  Dry  Cold  Corporation,  or  the  J. 
S.  Belt  interests  in  Little  Rock,  in  1931.  I  believe  that  is 
where  the  District  Court  is.     I  am  not  too  sure. 

The  Court:     It  sits  there.  A.     Yes. 

Mr.  Caughey:     I  think  it  travels. 

Q.  Did  you  have  occasion,  in  connection  with  the  pat- 
ents which  you  made  application  for  yourself,  to  read 
specifications,  and  follow  the  proceedings  through  the  Pat- 
ent Office?  A.     Yes. 
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O.  And  have  you  acted  as  a  consultant  in  connection 
with  patents  and  patent  matters? 

A.  Yes,  T  have  advised  the  plaintiff  in  the  present 
case  in  connection  with  patent  matters  for  the  past  six 
years. 

Mr.  Vaug^hey:  Your  Honor,  I  think  that  is  sufficient 
to  qualify  this  witness.  If  there  is  any  objection,  they 
can  take  him  voir  dire. 

The  Court:     Have  you  any  questions  on  voir  dire? 

O.  By  Mr.  Foster:  Several  of  these  patents,  where 
an  application  was  filed  by  you,  and  relating  to  solid 
carbon  dioxide,  are  now  owned  by  the  plaintiffs,  or  one 
of  them,  that  is  true,  isn't  it?  A.     That  is  correct. 

O.  In  fact,  all  of  your  patents  which  relate  to  solid 
carbon  dioxide  are  owned  by  one  or  the  other  of  the  plain- 
tiffs? [1808]  A.     That  is  correct. 

O.  In  your  advising  plaintiff  with  respect  to  patent 
matters  in  the  last  several  years  have  you  advised  them 
with  respect  to  license  contracts?  A.     I  have  not. 

Mr.  Caughey:  That  is  objected  to  as  not  proper  exam- 
ination.    It  does  not  go  to  his  qualifications  at  all. 

The  Court :  He  answered  he  had  not,  so  I  guess  it 
doesn't  make  much  difference. 

Mr.  Foster:     No  other  voir  dire. 

The  Court:     You  may  proceed. 

0.  By  Mr.  Caughey:  Referring  again  to  the  patent, 
and  again  to  Fig.  1,  and  to  the  exhauster  81,  which  is 
sliown  therein,  yon  also  heard  Dr.  Clapp  testify  as  to  that 
exhauster,  did  you  not.  and  to  the  operations  of  it? 

A.     I  did.  [1809] 

O.  Calling  your  attention  to  the  language  appearing 
on  page  2.  lines  9  to  19  inclusive,  are  you  familiar  with 
that  language,  and  have  you  read  it?  A.    Yes,  I  am. 
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Q.     Have  you  read  and  studied  this  patent  in  suit? 

A.     Yes,  I  have. 

O.     Including  the  specification  and  drawings? 

A.     Yes. 

Q.  From  your  experience  as  an  engineer,  and  from 
your  understanding  from  the  reading  of  this  patent,  will 
you  explain  the  operation  of  the  exhauster  81  ? 

A.  The  exhauster  81  functions  quite  differently  accord- 
ing to  the  particular  conditions  under  which  the  press  in 
the  system  is  used.  [1810] 

O.     Do  the  specification  and  drawings  of  this  patent 
teach  a  snow  ice  process  or  a  triple  point? 
A.     A  snow  ice  process.  [1811] 

O.  As  described  in  the  patent,  what  do  you  under- 
stand is  the  function  of  the  exhauster  81,  as  indicated  in 
the  specification  and  in  Figure  1 — what  the  patent  teaches? 

A.  The  wording  of  the  patent  in  reference  to  this  ex- 
hauster is  not  very  extensive.  There  is  certainly  nothing 
redundant  in  the  description  of  how  the  exhauster  oper- 
ates. The  specification,  page  1,  line  34,  gives  the  key  to 
it  in  stating  that  the  exhauster  11,  which  is  not  the  ex- 
hauster 81,  is  preferably  of  a  motor-driven  positive  type. 
That  undoubtedly  conveyed  to  the  mind  of  another  ex- 
pert in  this  case  that  that  was  a  Roots  positive  type  blower, 
which,  I  believe,  would  be  the  connotation  to  anyone 
else  working  in  this  art.  So  we  presume  that  when  the 
blower  81  is  later  described  he  is  still  talking  about  a 
rotary  positive  blower  of  the  Roots  type.  [1812] 
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A.  There  is  hardly  any  reason  to  read  the  wording 
again.  The  wording  itself  is  sufficient.  The  patent  speaks 
for  itself. 

O.  From  your  reading  of  the  specification,  how  would 
you  state  the  exhauster  would  work  in  Figure  1  ? 

A.  Your  question  now  is  how  the  exhauster  actually 
operates  ? 

Q.     Yes. 

A.     And  not  as  lo  what  the  specification  discloses? 

Q.  How  it  would  operate  from  a  reading  of  the  patent, 
as  a  patent  expert. 

Mr.  Foster:     That  is  compound  again. 

The  Court :     ^  ou  have  got  two  separate  things. 

A.     I  can't  answer  it. 

The  Court :  Reading  the  specification,  what  would  you, 
as  a  patent  expert,  say  this  specification  taught  as  to 
the  functioning  of  the  exhauster  81 ;  not  from  practical 
experience  with  some  machine,  but  from  the  specifications? 
Wa\  are  now  a  patent  expert  interpreting  this  instru- 
mentality or  device.  If  you  can't  do  it,  say  so;  if  you 
can,  tell  us  what  words  indicate  it. 

A.  I  can't  without  reading  into  the  patent  specifica- 
tion more  than  the  language  says,  do  any  more  than  say 
that  the  passage  has  already  been  read  a  number  of  times 
in  this  court,  and  the  patent  speaks  for  itself. 

O.  Were  you  familirr  with  exhausters  of  the  type 
you  [1813]  describe  at  the  time  of  the  issuance  of  this 
])atent,  December  24.  1Q35?  A.     Yes,  I  was. 

O.  Referring  to  the  Roots  blower,  which  you  referred 
to,  how  would  that  operate? 

Mr.  Miketta:  1  object  to  that  as  being  directed  to 
the  state  of  the  art  as  of  1935.  The  patent  application 
was  filed  in  May  of  1928. 
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The  Court :     Objection  sustained. 

Mr.  Caughey :  That  may  be  so,  your  Honor,  but  this 
patent  was  not  issued  until  1935.  I  don't  know  how  any- 
body could  read  the  patent  until  after  it  was  issued. 

The  Court:  Was  there  any  amendment  to  that  clause 
from  the  date  of  the  application  to  its  final  issuance?  It 
would  be  presumed  there  was  none,  unless  you  show  there 
was,  and  then  we  have  got  to  trace  back  to  the  date  of 
the  application  to  determine  what  was  in  the  art  at  that 
time. 

Mr.  Morris:  I  think  there  was  no  amendment  with 
respect  to  that. 

The  Court :  Was  there  any  change  in  the  Roots  blower 
between  1928  and  1935,  so  far  as  you  know? 

A.  The  question  is  as  to  the  blower,  the  physical 
equipment  itself,  put  in  the  plant,  if  it  was  changed? 

The  Court:     Yes. 

A.  No,  the  Roots  blower  was  the  same  used  in  the 
plant  from  the  time  it  was  completed.  [1814] 

The  Court :     Then  it  is  a  moot  question. 

Mr.  Caughey:  I  referred  to  that  in  the  question  pur- 
posely. 

The  Court :  It  does  not  make  any  difference.  The 
same  condition  physically  prevailed. 

0.  By  Mr.  Caughey:  As  of  1928  you  were  familiar 
with  the  Roots  blowers  and  their  operation? 

A.     Yes. 

The  Court:     And  the  same  question  as  of  1935? 

A.     The  same  answer. 

O.  By  Mr.  Caughey:  Will  you  please  describe  the 
operation  of  it? 

A.     These  blowers  are  normally  sold  for  conditions — 
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The  Court:     Were,  you  mean? 

A.  Were  normally  sold,  and  are  normally  sold  at  the 
l)resent  time. 

The  Court:  We  are  not  talking  about  the  present 
time.    [1815] 

********* 

Q.  By  Mr.  Cau^hey:  Do  you  have  personal  knowl- 
edge of   the   operation   of   these   exhausters,    Dr.   Jones? 

A.     I  do. 

O.     You  have  actually  operated  them? 

A.  T  have  operated  the  blower  which  is  the  basis 
of  the  schematic  representation  81,  in  the  Long  Island 
City  plant  of  the  CJeneral  Carbonic  Company,  Sixth  Street 
and  Hudson  River. 

O.     When  did  you  do  that?  A.     In  1928. 

O.  When  you  operated  that  blower  would  you  tell 
just  exactly  how  it  operated,  and  what  you  did?  [1816] 

A.  We  had  a  press  which  was  then  newly  installed, 
corresponding  almost  precisely  to  Figure  5  of  the  patent 
in  suit.  When  this  was  installed  I  placed  in  the  outlet 
line  a  throttle  valve  corresponding  to  the  valve  which 
I  think  we  have  been  calling  80a. 

O.     Vou  are  referring  to  Figure  1 ;  is  that  correct  ? 

A.     I  am  referring  to  Figure  1. 

O.     80a  in  Figure  1  ? 

A.  Yes.  We  first  operated  this  machine  to  make 
snow  ice,  and  in  making  snow  ice  the  valve  corresponding 
to  80a  was  left  wide  open  at  all  times,  and  was  never 
even  touched  by  the  operator  of  the  machine.  Nozzles 
for  introducing  liquid  carbon  dioxide  were  attached  to 
ilic  press  chamber,  which  in  the  patent  is  100. 
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Q.     Are  you  referring  to  Figure  5? 

A.  Figure  5  yes.  And  the  liquefied  carbon  dioxide 
was  sent  to  the  chamber  through  these  nozzles.  It  so  hap- 
pened, not  through  exact  design,  or  through  any  calcu- 
lations or  knowledge  of  what  the  pressure  would  be,  but 
merely  through  the  fact  of  our  having  started  with  a 
certain  size  liquid  nozzle,  that  the  rate  at  which  we 
deposited  the  snow  in  the  chamber  corresponded  to  a 
pressure  at  the  inlet  side  of  the  rotary  blower  of  about 
35  pounds,  and  fluctuating,  during  the  depositing  of  the 
block,  from  about  30  pounds  to  approximately  40  pounds. 
[1817] 

During  this  period  the  blower,  which  was  a  belt-driven 
type,  showed  a  definite  increase  in  speed;  that  is,  it  was 
easily  possible  to  hear  the  change  in  the  action  of  the 
blower  as  the  gas  under  pressure  coming  from  the  snow 
machine  changed  its  function,  or  caused  it  to  operate, 
not  as  a  blower  or  exhauster,  but  as  a  throttle  valve,  a 
brake,  holding  back  the  exit  of  gas  from  the  chamber, 
instead  of  increasing  it. 

At  the  end  of  the  snow-forming  period  the  liquid  valve 
was  turned  ofif,  stopping  the  supply  of  unsolidified  gas 
to  the  blower.  The  blower  then,  in  a  very  short  period 
of  time, — I  don't  know  just  how  many  seconds,  but  some- 
thing under  a  minute — reduced  the  35  pounds  pressure  in 
the  line  to  atmospheric.  I  say  atmospheric;  it  reduced  it 
to  a  pressure  too  low  to  read  on  an  ordinary  gauge,  and 
ran  the  needle  approximately  to  zero.   [1818] 

A.  I  testified  as  to  what  they  did,  not  as  to  what 
particularly  my  understanding  was.     I  testified  that  I  went 
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into  a  plant   and   ran   this   machine  and   it   worked   in   a 
certain  way. 

The  Court:     Yes;  as  to  what  they  did  at  that  time. 

A.  Yes.  I  do  not  know  that  I  would  have  been — 
T  don't  know  how  to  state  it — I  do  not  know  that  I  would 
have  had  any  different  conception,  possibly,  than  what 
Professor  Clapp  expressed  on  the  stand  if  it  were  not 
from  the  experience.  I  was  testifying  to  experience  rather 
than  about  a  mental  reaction  and  disclosure. 

The  Court:  That  was  my  understanding  of  his  testi- 
mony. Your  testimony  was  that  the  teachings  in  the 
patent  were  very  meager  and  very  sparse,  and  that  you 
could  not  answer  the  questions  that  were  asked  from  the 
specifications  of  the  patent.  Then  you  testified  that,  actu- 
ally, you  know  what  you  did  with  a  Roots  blower,  and 
that  is  what  you  have  been  testifying  to  since. 

A.     That  is  correct. 

The  Court:     Now  you  may  proceed. 

O.     By  Mr.   Caughey :     Continue  your  answer. 

A.  After  the  snow  valve  was  shuf  ofif,  in  a  short 
I^eriod,  as  I  have  already  said,  the  exhauster  drew  the 
])ressure  down  to  atmospheric  and  the  diaphragm  valve 
then  operated.  T  know  that  the  diaphragm  valve  operated 
l)ecause  it  happened  to  be  a  noisy  type  and  you  are  defi- 
nitely aware  when  that  valve  [1821]  operated  it  slapped; 
so  that  the  diaphragm  was  definitely  opening  and  by- 
passing the  exhauster  at  about  the  same  time  that  the 
gauge  needle  showed  atmospheric  pressure  in  the  cham- 
ber. 

We  then  proceeded  to  press  our  block  of  solid  carbon 
dioxide  and  remove  it.  We,  as  I  recall  it,  did  not  at 
that  early  date  indulge  in  the  double-pressing  technique 
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at  the  bottom  of  the  block  in  that  particular  press,  al- 
though it  had  been  used  as  a  practice  both  before  and 
after  the  time  we  made  that  particular  block. 

0.  By  Mr.  Caughey :  Now,  you  were  talking  about 
in  connection  with  the  making  of  snow  ice:  was  that  your 
testimony?  A.     That  is  correct. 

O.  Did  you  make  any  other  kind  of  ice  in  that  mach- 
ine at  that  time,  in  the  press? 

A.  Yes;  we  proceeded  immediately  after  trying  it 
on  snow  ice.  I  had  had  for  some  time  a  preference 
from  an  engineering  point  of  view  for  the  triple-point 
form  of  ice,  primarily  because  it  offers  a  better  dis- 
tribution: there  is  less  tendency  of  the  material  to  pile 
up  in  corners  of  the  chamber.  In  common  language,  it 
has  less  tendency  to  form  snowdrifts.  I  knew  about 
this  form  of  ice,  both  from  general  knowledge  of  the 
physics  and  chemistry  of  the  material,  and  also  from  a 
prior  patent  application  to  Slate,  which  was  then  owned 
by  our  company  and  with  which  I  was  [1822]  familiar. 
So,  in  effect,  I  undertook  to  operate  Slate's  process  in 
Cole  and  McLaren's  apparatus.  I  did  this  by  taking  the 
valve  80a,  or  corresponding  to  80a,  and  since  by  that 
time  I  knew  that  the  blower  casing  would  stand  30  or 
35  pounds  pressure,  and  I  did  not  know  how  much 
more  pressure  it  would  stand  or  whether  it  would  stand 
any  more  pressure,  I  used  the  valve  80a  to  maintain  the 
desired  pressure  of  the  75  to  80  pounds  in  the  press  cham- 
ber, taking  care  not  to  let  the  Roots  blower  suction 
pressure  go  over  the  3?  pounds  which  T  knew  to  be  a  safe 
pressure. 

O.      By  the  Court:     How  did  you  accomplish  that? 

A.  By  throttling  the  valve  80a.  1  had  a  valve  over- 
head with  a  chain  wheel  on  the  handle  and  I  throttled 
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that  to  maintain  7S  pounds  pressure  in  the  chamber, 
and  interrupted  the  making  of  the  cake  two  or  three 
times  by  shutting  off  the  liquid  supply  because  the  blower 
was  not  taking  it  away  fast  enough  to  maintain  that 
low  pressure. 

O.     In  other  words,  you  did  it  manually? 
A.     Did  it  manually. 

O.  By  Mr.  Caughey:  As  I  understand  it,  that  press 
had   on    it   a   diaphragm   valve? 

The   Court:     Just  one  minute. 

Mr.  Caughey:     Pardon  me. 

The  Court:  I  want  the  record  to  be  clear  on  this. 
\o\\  were  maintaining  not  more  than  35  pounds  pressure; 
you  said,  30  or  35  pounds  pressure  in  the  diaphragm 
valve?   [1823] 

A.  That  is  on  the  suction  of  the  Roots  blower  and 
against  the  low-pressure  side  of  the  diaphragm  valve; 
yes. 

O.     You  set  it  for  that? 

A.  No.  The  diaphragm  valve  has  no  effect  upon  that 
pressure  at  all.  The  diaphragm  valve  is  set  only  for 
the  lower  limiting  pressure,  so  the  diaphragm  valve  was 
set  for  atmospheric  pressure,  as  closely  as  we  could  set  it.   , 

O.     That  is  on  the  low  side? 

A.  On  the  low  side.  May  I  use  the  diagram  to  make 
that  clearer? 

O.     Yes.     For  the  record,   what   is   this  diagram? 

A.  This  diagram  is  a  manufacturer's  bulletin,  which  is 
a  recent  bulletin  and  merely  illustrates  a  general  type 
of  equipment  that  has  been  available  for  manv  vears. 
W'c  did  not  use  this  particular  regulator.     This  bulletin 
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happens  to  be  a  Pittsburgh  Equitable  Meter  Company 
publication.  But  in  this  type  of  valve,  as  will  be  seen, 
there  is  a  diaphragm  which  has  a  comparatively  large  area 
and  which,  on  its  under  side,  is  in  communication  with 
the  outlet  of  the  valve,  so  that  the  outlet  pressure  is 
effective  at  all  times  against  the  lower  side  of  the 
diaphragm.  The  inlet  enters  through  a  valve  port,  the 
seat  of  which  is  held^the  valve  is  held  in  contact  with 
the  seat  in  a  closed  position  by  pressure  against  the 
lower  side  of  the  diaphragm.  In  other  words,  if  it  is  set 
at  atmospheric  pressure  or  14.7  pounds  absolute,  when 
that  pressure  or  any  higher  pressure  is  effective  on  [1824] 
the  outlet  the  valve  will  remain  closed,  and  the  higher 
that  pressure  goes,  the  more  tightly  the  valve  will  close. 
So  that  we  never  at  any  time  can  get  reverse  flow,  that 
is,  we  can  get  flow  from  the  low-pressure  outlet  to  what 
is  normally  the  high-pressure  inlet.  However,  what  is 
normally  our  low-pressure  outlet  can  go  to  a  far  higher 
pressure  than  our  inlet.  That  is,  in  the  drawing  of  the 
patent  this  valve  is  set  so  that  the  outlet  position  is 
in  line  with  the  gas  direction  shown  by  the  arrows,  the 
outlet  to  the  left.  ,  It  is  then  set  for  atmospheric  on  the 
lefthand  side,  so  that  it  will  not  permit  a  pressure  lower 
than  atmospheric  on  the  left,  but  it  will  remain  closed  at 
any  pressure  higher  than  atmosphere  and  permit  no  flow 
at  any  time  to  travel  through  the  valve  from  left  to 
right. 

Q.  By  Mr.  Caughey:  As  I  understand  your  testi- 
mony, there  is  at  no  time  any  flow  from  left  to  right, 
is  that  correct?  A.     That  is  correct. 

0.     And   the   only   flow   is   from   right   to  left? 

A.     That  is  correct. 
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O.  And  that  flow  only  occurs  after  the  pressure  at 
which  the  valve  has  been  set  has  been  overcome,  isn't 
that  correct? 

A.  That  pressure  is  only  reached  in  solid  carbon 
dioxide  practice  after  the  solid  has  been  formed,  the  liquid 
turned  off,  and  the  pressure  in  the  chamber  reduced  to 
atmospheric  pressure.  There  is  never  any  flow  through 
that  valve  at  any  other  time.   [1825] 

O.  I  believe  you  testified  that  there  was  a  diaphragm 
valve  and  also  a  blower  exhauster  on  that  press  that  you 
were  operating  at  Long  Island?  A.     There  was. 

O.     In  1928?  A.     There  was. 

O.     1  show  you  a  photograph — 

The  Court :  When  I  said  you  set  that  diaphragm, 
you  said  no,  that  diaphragm  valve,  but  you  did  set  it, 
did  you  not,  for — 

A.  Not  to  maintain  ?)^  pounds  pressure;  no.  We  set 
that  to  maintain  atmospheric  pressure  on  the  left  side,  and 
when  we  say  we  set  it  to  maintain  that,  it  does  not  do 
anything  of  the  kind ;  it  only  puts  a  floor. 

O.  It  did  not  have  any  effect  to  maintain  it.  The 
only  thing  is  that  if  you  have  these  two  things — they 
are  not  a  very  good  illustration — if  you  have  those  two 
things  contact  so  that  there  is  absolute  contact  there, 
you  can  keep  on  pressing  all  you  want  to  on  this  end 
and  it  does  not  make  it  any  tighter? 

A.     That  is  right. 

O.     That  is  all  there  is  to  it? 

A.  That  is  correct.  The  only  pressure  it  maintains 
is  the  lower  limit.  It  prevents  the  pressure  of  that  line 
going  below  atmospheric,  but  it  has  absolutely  no  effect 
from  atmospheric  and  above.  [1826] 
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O.  That  is  why.  I  thought  you  said  before  in  your 
testimony  that  you  set  that  for  35.  A.     No. 

O.  And  I  did  not  see  how  that  could  be  done,  because 
you  can't  tell  what  is  going  to  be  on  the  other  side  and 
it  has   got   to   be   substantially — 

A.  I  agree  with  Professor  Clapp's  testimony  in  that 
regard,  that  a  diaphragm  valve  can  have  no  function 
and  no  effect  on  the  pressure  on  the  exhaust  or  suction 
line  above  the  gas  holder  pressure. 

O.  That  was  the  thing  that  was  confusing  me.  I 
could  not  understand  how  it  could  have  the  slightest 
effect,  because  you  kept  on  putting  all  the  pressure  on 
it  you  wanted,  and  it  was  doing  exactly  the  same  thing;  it 
would  be  at  atmospheric  pressure. 

A.  And  standing  still  except  when  taking  gas  at 
a  lower  limit  than  at  which  it  was  set :  that  is  correct. 

0.  By  Mr.  Caughey :  But  in  so  far  as  the  exhauster 
was  concerned,  the  fact  there  was  3?  pounds  in  the  diaph- 
ragm would  have  no  effect  on  the  exhauster,  would  it, 
the  operation  of  the  exhauster  ? 

A.  No;  the  exhauster  during  that  part  of  the  cycle 
operates  as  though  the  diaphragm  is  closed  off  or  not 
there  at  all. 

0.  By  the  Court:  You  could  eliminate  it  at  all;  there 
is  no  by-passing  at  that  time  at  all?   [1827] 

A.     That   is   right. 

0.  By  Mr.  Caughey:  I  believe,  as  you  previously 
testified,  the  by-passing  is  only  from  the  right  to  left,  as 
shown  in  Figure  1  ? 

A.  Yes:  and  only  after  the  system  has  been  pumped 
down  to  atmospheric  pressure. 
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O.  For  any  pressure,  if  there  is  a  higher  pressure  in 
the  line  to  the  right,  it  could  be  set  so  that  it  could  equalize 
that  pressure  on  the  line  to  the  right,  is  that  not  so? 

A.  Any  pressure  for  which  it  is  set.  I  believe  Profes- 
sor Clapp  said  one  pound,  which  is  easily  possible. 

Q.  I  show  you  a  photograph  and  ask  you  if  you  can 
identify  the  same?  A.     I  can. 

O.     What  is  it? 

A.  It  is  a  photograph  taken  in  the  press  room  at 
the  General  Carbonic  Company's  Long  Island  City  plant; 
and  it  shows  both  the  vertical  press  of  Fig.  5  and  a  partial 
view  of  the  horizontal  press  of  Fig.  2.  It  shows  in  the 
center  the  valve  80a  with  its  regulating — its  manipulat- 
ing chain  hanging  down  in  front  of  the  press. 

O.  Is  there  any  designation  on  that  manipulating 
chain? 

A.     It  is  marked  on  this  photograph  with  the  letter  C. 

Mr.  Foster:  We  wish  to  call  the  court's  attention  to 
the  fact  that  we  have  not  seen  the  photograph  referred 
to  by    [1828]    the  witness  until  a  moment  ago. 

Mr.  Caughey:  1  believe  that  is  correct,  your  Honor. 
I  believe  this  was  a  photograph  that  was  in  evidence  in 
some  interference  proceedings  that  we  pulled  out  just  so 
as  to  explain  and  tie  up  the  testimony  of  this  witness. 

A.  It  shows  the  belt-driven  blower  marked  B,  and  it 
shows  the  end  of  the  horizontal  machine,  Fig.  2,  at  a 
position  marked  A.  The  corresponding  throttle  valve  80a 
appears  at  the  upper  righthand  side  of  the  picture. 

O.  And  that  is  the  press  that  you  have  testified  to 
you  actually  operated?  A.     It  is. 

Mr.  Caughey:  This  i)hotograph  is  offered  into  evi- 
dence as  Plaintiffs'  Exhibit  next  in  order. 
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The  Court:  It  may  be  received  as  illustrative  of  the 
witness'   testimony. 

Mr.  Foster:  It  is  objected  to  on  this  record,  your 
Honor.     No  foundation  laid  as  to  time. 

The  Court:  It  does  not  make  any  difference.  He  said 
that  is  the  machine  he  operated. 

Mr.  Caughey:     I  will  ask  him. 

O.  You  have  previously  testified  you  operated  a  mach- 
ine in  1928.     Is  that  the  same  machine? 

A.  This  machine  was  set  on  the  floor  in  that  position, 
I  believe,  about  the  1st  of  December,  1928.  Then,  in 
early  January,  the  press  was  equipped  for  making  the 
triple-point  [1829]  type  of  ice,  and  I  am  able  to  state 
that  this  photograph  was  taken  sometime — oh.  I  think 
the  first  three  months  of  1929  is  about  as  close  as  I  would 
like  to  be  sure  of  it. 

Mr.    Caughey:     Plaintiffs'   next  exhibit.     23? 

The  Clerk:     Plaintiffs'  23. 

Q.  By  Mr.  Caughey:  Blowers  of  Roots  type  or  ex- 
hausters that  you  have  testified  to,  they  were  common 
in  the  art  at  that  time,  were  they? 

A.     Yes ;  they  were. 

O.     Were  you  familiar  with  them?  A.     Yes. 

O.     As  an  engineer?  A.     Yes. 

0.     In   this   particular   art?  A.     Yes. 

0.  In  pressing  snow  or  triple  point  ice  in  a  press  are 
gases  given  off  all  during  the  time  of  pressing? 

A.     Yes;  they  are. 

0.  And  what  would  you  say  as  to  whether  or  not 
there  would  be  any  possibility  of  any  air  coming  into  the 
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chanil:)er  through  a  vent  to  atmosphere  during  the  press- 
ing period? 

A.  During  the  pressing  period  the  air  will  not  enter 
the  chamber  through  a  normally-sized  vent  to  atmos- 
phere. [1830] 

Q.  By  Mr.  Caughey:  I  believe  you  previously  testi- 
tied  that  you  first  began  or  were  first  connected  with  the 
Dry  Ice  Corporation  in  1927,  is  that  correct? 

A.     That  is  correct. 

Q.     What  was  your  po*sition  at  that  time? 

A.     T  was  a  consultant,  consulting  engineer. 

Q.  And  did  you  have  anything  to  do  with  the  opera- 
tion of  the  plant  at  Elizabeth? 

A.     Not  during  that  period,  no;  I  didn't. 

Q.     At  any  subsequent  period? 

A.  In  October,  1928,  I  took  over  the  duties  of  chief 
engineer  of  Dry  Ice  Corporation,  and  at  that  time  was 
made  responsible  for  the  operation  at  Elizabeth. 

Q.     Whom  did  you  supersede  in  that  position? 

A.     Mr.  J.  W\  Martin,  Jr. 

Q.  What  kind  of  apparatus  was  being  used  to  produce 
ice  at  that  ]ilant  when  you  took  over  in  October,  1928? 

A.     The  snow  tank  method.   [18v31] 

********* 

Q.  Were  there  any  changes  made  in  those  snow  tanks, 
or  were  they  taken  out  and  replaced  by  any  equipment 
while  you  were  at  Elizabeth? 

Mr.  Foster:  Objected  to  as  immaterial,  1928  or  there- 
after. 

********* 
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The  Court :  I  think  I  will  take  it,  subject  to  a  motion 
[1832]  to  strike.  I  am  a  little  in  doubt  about  its  mate- 
riality. 

A.  Yes;  they  were  replaced  with  Cole  and  McLaren 
presses  in  the  spring  of  1929. 

Q.  By  Mr.  Caughey:  How  many  Cole  and  McLaren 
presses  ? 

Mr.  Foster :  Now,  I  object,  your  Honor,  and  move  to 
strike  the  answer  because  of  the  use  of  the  term  ''Cole  and 
McLaren  presses."  It  does  not  appear  what  they  are  and 
it  is  a  conclusion  of  the  witness. 

Q.  By  the  Court:  Whenever  you  say  ''Cole  and  Mc- 
Laren press"  you  mean  what  you  have  been  describing 
as  Fig.  5  here? 

A.  I  mean  the  vertical  press  substantially  the  same  as 
in  Fig.  5. 

The  Court:  Very  well.  With  that  explanation,  the 
answer  may  stand. 

A.  We  tried  out  a  number  of  minor  variations.  In 
fact,  for  the  first  couple  of  years  we  tried  to  make  it  a 
point  never  to  build  two  of  them  exactly  alike,  because  we 
wanted  to  learn  as  much  as  we  could  about  the  material 
of  construction  and  details  of  design. 

0.  By  Mr.  Caughey:  How  many  of  these  Cole  and 
McLaren  vertical  presses  did  you  put  in  in  1929? 

A.  That  first  one  and  then  two  additional  ones,  a  total 
of  three. 

0.  Did  you  operate  them  in  conjunction  with  the  snow 
presses  or  were  all  the  snow  presses  removed  at  that  time? 

A.  No;  the  snow  tanks  were  not  immediately  removed. 
[1833]  There  was  quite  a  period  of  time  w^hen  they  over- 
lapped, and  for  some  time  we  had  only  one  vertical  press, 
and  then  later,  when  all  three  went  in,  it  took  some  weeks 
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to  get  the  mechanical  installation  completed  and  get  them 
all  operating  satisfactorily,  and  during  that  time  we  used 
the  snow  tank.  [1834] 

♦         ***♦**** 

Q.  Dr.  Jones,  will  you  refer  to  the  book  of  patents, 
I  believe  it  is  Exhibit  EE,  and  I  will  call  your  attention 
to  EE-1,  which  is  the  patent  to  Cartier.  Without  re- 
ferring to  any  changes  which  Professor  Clapp  may  have 
stated  were  necessary  in  the  cross-examination,  to  change 
that  particular  apparatus  to  function  as  an  apparatus  for 
making  CO2  ice,  would  you  indicate  any  other  changes 
that  you  believe  were  necessary,  and  the  reason  why  it 
would  not  so  function? 

The  Court :    Wait  a  minute.    That  he  can't  do. 

Mr.  Caughey:     Any  other  changes. 

The  Court :     Any  change. 

Mr.  Caughey :    Any  change. 

The  Court :    Any  change ;  not  any  other  change. 

A.  The  device  would  require  an  inlet;  it  would  re- 
quire the  reconstruction  and  closing  in  of  the  outlet  in  so 
far  as  the  open  oil  ducts  at  the  upper  edges  of  the  press 
chamber  are  concerned,  which  are  shown  in  the  patent, 
which  waste  to  the  atmosphere  all  of  the  unsolidified  gas, 
and  in  my  opinion  it  would  require  the  elimination  and 
reconstruction  of  the  perforated,  irregularly  surfaced 
u])per  and  lower  pressing  surfaces,  because,  in  the  first 
place,  during  pressing  the  ice  tends  to  extrude  through 
these  openings,  and,  in  the  1 1839]  second  place,  when  the 
block  is  completed  the  material  forced  into  the  apertures 
in  these  screens  would  be  firmly  attached  to  the  block,  and 
would  require  the  operator  to  pry  the  block  loose  from 
the  portions  of  solids  extending  into  this  irregular  piston 
surface. 
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Q.  Refer  to  Sailor  patent,  EE-2.  Would  you  answer 
the  same  question  as  to  that? 

A.  The  Sailor  patent  shows  no  closure  head.  In  other 
words,  as  to  one  end,  it  does  not  make  any  difference 
which  end.  corresponding  to  the  closure  end  in  Cole  and 
McLaren,  the  piston  shown  would  not  operate  as  a  closure, 
and  as  to  the  other  end  the  chamber  would  also  require 
to  be  closed,  because  otherwise  the  gas  outlet  might  be 
exposed  in  such  a  way  that  the  compressor  system  might 
draw  air  through  the  gas  outlet. 

Q.  Now,  refer  to  the  Holden  patent,  EE-3.  Will  you 
please  cover  that  patent  as  to  the  same  question? 

A.  This  patent  shows  a  device  which  is,  in  effect,  a 
separate  snow  making  device  or  snow  tank,  dropping  its 
product  into  the  second  apparatus,  which  is  a  press.  The 
snow  tank  is  defective  in  that  it  is  without  a  top,  and  the 
patent  shows  a  scraper  member  or  inverted  U-shaped 
yoke,  driven  by  a  vertical  shaft,  this  yoke  protruding 
through  what  would  normally  be  the  flat  top  of  the  cham- 
ber, and  the  patentee  shows  it  as  an  open  can,  or  ice- 
making  vessel.  This  would  require  to  be  enclosed;  and 
no  outlet  for  the  [1840]  carbon  dioxide  is  shown. 

0.  Referring  to  Drummond,  EE-4,  would  you  please 
state  any  changes  which,  in  your  opinion,  are  necessary 
in  that  patent,  in  addition  to  those  which  Professor  Clapp 
mentioned  ? 

The  Court :    Not  in  addition. 

Mr.  Caughey:  May  your  Honor  please,  what  I  am 
endeavoring  to  do  is  that  Professor  Clapp  stated  that  the 
changes  made  were  necessary.  I  am  not  going  over  that 
ground  even. 

The  Court:  Make  that  clear,  because  there  was  con- 
fusion in  your  first  question. 
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Mr.  Caughey :     I  thought  I  made  that  clear. 

The  Court :  You  said  disregarding  Professor  Clapp, 
what  other  changes  were  to  be  made.  You  couldn't  dis- 
regard it. 

Mr.  Caughey:     No.     I  am  sorry. 

The  Court:  Ask  him  this  question  first:  In  these 
various  patents  do  you  agree  that  there  would  be  re- 
quired those  changes  indicated  by  Professor  Clapp  as  to 
all  the  patents, — at  least  that  many? 

A.  Yes,  in  so  far  as'  f  am  able  to  recall  Professor 
Clapp's  testimony,  1  believe  that  I  agree  with  all  of  his 
changes. 

The  Court :  Now.  the  question  which  you  answered  as 
to  Cartier,  No.  1,  and  Sailor,  No.  2,  and  Drummond, 
No.  3,  were  additions  to  those  indicated  by  Professor 
Clapp  ? 

A.  They  are.  There  may  be  some  duplications,  due 
to   (  1841  I  my  own  contusion  of  the  question. 

The  Court :  Yes.  And  the  same  question  as  to  Drum- 
mond, No.  4. 

A.  Drummond  shows  a  head  or  piston  E.  This  is 
not  a  closure  head,  and  as  Drummond  shows  it,  would 
not  so  operate,  so  that  it  would  be  necessary  either  to 
make  a  closure  head  out  of  the  element,  or  to  add  some 
other  element  to  perform  the  function  of  closing  the  top 
of  the  chamber.  The  perforations  in  A  and  E  would 
make  it  difficult  to  remove  the  block  for  the  same  reasons 
T  stated  in  connection  with  Cartier.  The  ice  would  ex- 
trude int(^  those  j)erforations,  and  tend  to  attach  the  prod- 
uct to  the  platens.  Also,  the  perforations  are  shown  in 
this  ])atenl  as  of  rather  large  size,  and  it  might  even  be 
on  pressing  all  of  the  product  would  extrude  through  the 
liolcs  in  the  piston,  and  it  would  end  up  with  no  commer- 
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cial  block  at  all,  but,  rather,  a  mass  of  extruded  cylindrical 
chips. 

Q.  Would  you  refer  to  Gaylord,  EE-6,  and  as  to  that 
patent  answer  the  same  question? 

A.  Gaylord  agaiti  shows  a  machine  which  is  an  extru- 
sion machine;  that  is,  in  the  material  with  which  he  is 
working,  it  is  desirable  to  extrude  the  particles  of  amber 
through  the  orifice  from  one  chamber  into  another  in 
order  to  mix  and  rework  the  resin  so  as  to  make  it  more 
uniform.  If  this  device  were  used  with  solid  carbon 
dioxide  it  is  very  doubtful  whether  a  block  would  result, 
because  the  material  [1842]  extruded  through  the  orifice 
would  form  a  mass  of  broken  cylindrical  chips  of  solid, 
which  would  be  very  difficult  to  re-weld  into  a  uniform 
block.  Also,  Gaylord,  discloses  the  cracking  of  the  front 
block  of  his  mold  as  a  means  of  venting  gases,  and  un- 
fortunately he  can  do  this  only  at  a  time  when  the  pres- 
sure is  not  being  exerted  on  the  molds.  In  other  words, 
it  would  be  impossible  to  use  this  scheme  as  a  vent  for 
the  gas  at  the  same  time  while  a  block  was  being  pressed 
against  the  head. 

Q.  Will  you  refer  to  Holden,  EE-7,  and  I  beheve  in 
this  you  can  also  direct  your  answer  to  the  other  Holden 
patent,  which  is  1,054,772,  which  is  EE-10,  if  possible 
to  do  so,  and  dispose  of  those  in  one  answer? 

A.  I  would  remove  the  perforated  cylinders  shown  in 
both  of  these  patents,  and  replace  them  with  a  solid  wall 
cylinder,  because  the  perforated  cylinder,  while  it  might 
not  absolutely  prevent  the  pressing  of  solid  CO2  in  the 
device  greatly  increases  the  mold  wall  friction,  and  ex- 
erts very  considerable  of  a  retarding  effect  during  the 
compression  of  the  block. 
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Further,  these  coinplicated  passages  would  tend  to  be- 
come clogged  with  carbon  dioxide  snow,  and  it  is  ex- 
tremely doubtful  and  questionable  as  to  just  how  they 
would  function,  and  what  path  the  outlet  gases  would 
take  after  they  became  clogged.  The  bottom  inlet  shown 
in  these  patents  is  also,  in  my  opinion,  entirely  imprac- 
ticable for  use  with  the  [1843]  triple  point  type  of  solid 
operation,  because  such  a  bottom  inlet  is  necessarily 
flooded  with  the  lifiuid  carbon  dioxide  when  the  press 
chamber  is  filled,  and  when  it  is  boiled  down  the  bottom 
inlet  connection  remains  filled  and  plugged  with  solid  car- 
bon dioxide;  hence,  it  is  very  doubtful  whether  you  would 
make  a  second  block  in  the  ])ress.  even  though  you  could 
make  a  first  block. 

O.  Would  ynu  please  refer  to  Flemming.  EE-8,  and 
answer  the  same  question,  as  to  this  patent? 

A.  Flemming  show^s  a  carbon  dioxide  pencil  making 
device  which  is  hand  operated,  and  requires  for  its  suc- 
cessful operation  only  a  degree  of  compressing,  which  is 
easily  obtained  by  hand  operation.  This  degree  of  com- 
pression produces  a  product  of  medium  density,  which  is 
dense  enough  for  use  in  medicine,  for  which  the  carbon 
dioxide  pencils  were  intended,  but  is  far  below  present 
commercial  densities  of  solid  carbon  dioxide  sold  in  the 
trade. 

Mr.  Foster:  If  the  court  please,  may  I  ask  the  court 
to  instruct  the  witness  to  answer  the  question  which  1 
understand  to  be  what  changes,  in  addition  to  those  sug- 
gested by  Professor  Clapp  are  necessary  to  produce  s<^lid 
carbon  dioxide  in  the  apparatus  illustrated  and  described 
in  this  ])atent. 

The  Court:    Yes.  vou  arc  so  instructed. 
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Mr.  Caughey:  Of  course,  that  also  includes  the  press- 
ing of  the  carbon  dioxide,  when  there  is  a  pressing  [1844] 
means  at  all  indicated  in  the  patent. 

The  Court :     Anything  further  ? 

Mr.  Caughey:     Anything  further  in  this  patent? 

The  Court :    Flemming. 

Mr.  Caughey :    Yes,  the  Flemming  patent. 

A.  I  am  afraid  I  am  confused.  I  don't  believe  I  can 
answer  any  of  these  questions  if  that  is  the  basis,  because 
if  you  neglect  whether  the  solid  carbon  dioxide  is  of  com- 
mercial quality,  or  not,  you  can  make  solid  carbon  dioxide 
in  any  of  these  prior  art  devices;  that  is,  you  can  expand 
some  snow  in  any  of  these  chambers; 

Mr.  Caughey:     No — 

Mr.  Foster:  I  think  that  should  be  the  question,  be- 
cause the  patent  in  suit  is  not  concerned  with  any  degree 
of  compression  or  density  of  the  blocks.  It  is  not  limited 
to  the  production  of  blocks  which  are  commercial  products 
today,  in  1944.  I  think  the  last  statement  of  the  witness 
admits  the  applicability  of  all  the  prior  art  for  all  the 
purposes  of  this  patent. 

The  Court:  That  is  a  matter  of  interpretation,  which 
I  will  have  to  ultnnateiy  come  to.  It  may  be  that  this 
testimony  won't  be  of  any  interest  to  nie.  I  dt)n't  say  that 
it  will  not  or  will.  Let  us  have  it,  and  then  we  have  it 
in  the  record.  Were  there  any  other  changes.  Dr.  Jones? 
This  was  designed  for  local  anesthesia,  was  it  not? 

A.  Yes.  I  would  like  to  make  another  comment  about 
[1845  I  this  apparatus,  but  I  don't  know  how  to  line  it  up 
with  the  question,  because  I  don't  believe  the  apparatus 
can  be  changed  to  correct  the  defect  which  requires  the 
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change.     In  other  words,  T  can't  suggest  a  change  which 
would  make  it  function. 

*****>)£**  + 

The  Court:  It  may  be  stricken.  In  your  judgment, 
the  reason  you  could  not  use  this  for  making  commercial 
CO2  ice  is  what? 

A.  First,  too  low  a  density,  and  the  necessity  for 
better  compressing  means.  Second,  the  fact  that  there 
is  no  practical  removable  closure  shown  which  would  work 
in  commercial  practice.  It  is  necessary  to  unscrew  these 
devices  from  the  cylinder,  in  order  to  remove  a  small 
pellet  each  time  the  pellet  is  made;  and,  third,  the  fact  that 
devices  of  this  class  are  serious  gas  wasters.  By  that  I 
mean,  in  molding  an  article  of  the  size  and  type  disclosed 
in  the  patent,  there  is  not  sufficient  area  for  providing  an 
efficient  filter  to  cover  the  surface  of  the  pencil,  and  it 
is,  therefore,  necessary  to  use  a  screen,  [1846]  cloth,  or 
other  filtering  means,  which  is  open  enough  to  permit 
the  rapid  accumulation  of  a  charge  of  solid,  and  when  that 
is  done  considerable  amounts  of  snow  are  w^asted,  so  it 
is  found  to  be  more  economical  to  go  back  to  the  original 
method  and  employ  a  cloth  or  chamois  bag. 

Mr.  Foster:  It  doesn't  appear  to  me,  from  the  last 
answer  of  the  witness,  that  he  is  making  it  upon  the  dis- 
closure of  this  ])atent.  I  understood  the  question  was 
directed  to  its  disclosure.  For  that  reason  I  move  to 
strike  the  last  answer. 

Mr.  Caughey :  I  think  he  has  a  right  to  say  in  his 
opinion  whether  it  is  not  a  good  reference,  and  why  it  is 
not  a  good  reference,  if  it  is  a  gas  waster,  as  shown  by 
the  drawings  of  the  patent.  The  witness  has  a  right  to 
comment  as  to  that. 
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The  Court:  I  think  in  this  way  it  is  proper;  as  a 
laboratory  experiment  it  works  very  well  for  the  making 
of  a  small  pencil,  to  be  used  for  local  anesthesia;  it  works 
very  well,  but  when  you  expand  the  instrumentality  suffi- 
ciently to  make  a  commercial  product,  you  have  got  to 
guard  against  wastage  of  gas,  in  order  to  make  it  prac- 
tical; that  is  substantially  correct? 

A.     That  is  correct 

The  Court :  T  think  in  that  way  it  is  legitimate.  Mo- 
tion denied. 

O.  By  Mr.  Caughey :  Would  you  refer  to  Stastney 
[1847]  patent,  EE-12, — no,  before  that,  will  you  refer 
to  Julius,  which  is  EE-9.  Would  the  same  criticism  you 
have  of  Flemming  apply  also  to  Julius? 

A.  Yes,  the  same  answer  with  respect  to  Julius  as 
with  respect  to  Flemming.  [1848] 

Q.  Referring  to  Stastney,  EE-12,  would  you  answer 
the  question  as  to  that  patent?  T  understand,  Dr.  Jones, 
that  that  is  the  patent  which  Professor  Clapp  testified 
that  he  used  in  connection  with  the  construction  of  De- 
fendants' Exhibit  IT?  A.     Yes. 

Q.  You  witnessed  the  demonstration  of  the  making  of 
dry  ice.  both  times  in  the  courtroom,  did  you  not,  which 
was  made  by  defendant? 

A.     T  did.    As  to  this  device — 

Q.     You  are  referring  to  Exhibit  II? 

A.  I  am  referring  to  the  device.  Exhibit  II,  and  to 
the  patent  itself.  The  principal  structural  change  which 
I  observe  there  is  a  fundamental  alteration  in  the  char- 
acter and  function  of  the  rings.  Stastney  shows  a  square 
soap  molding  device,  which  in  the  absence  of  any  such 
article  as  a  square  metal   ring  would   have   to  represent 
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some  form  of  packing,  and  Stastney  so  describes  the  rings 
in  the  specification  of  his  patent,  as  packing  rings. 

In  my  opinion  the  problem  of  getting  any  type  of  pack- 
ing or  ring  to  operate  commercially  over  a  period  of  time 
without  lubrication,  in  a  cylinder  of  this  type,  would  be 
rather  extreme,  and  I  know  of  no  satisfactory  way  of 
lubricating.  However,  there  is  a  considerable  difference 
between  a  groove  stiifTcd  and  maintained  under  such  ])res- 
sure  with  a  soft  packing  material,  subject  to  freezing  and 
sticking  on  the  [1849]  walls  of  the  chamber,  and  a  round 
cast  iron  piston  ring  which  is  readily  available,  and  has 
many  mechanical  merits  which  are  not  inherent  in  packing. 

I  don't  have  in  mind  any  other  structural  changes  in 
addition  to  those  mentioned  by  Professor  Clapp  that  would 
need  to  be  made  in  the  device  shown  in  the  patent,  if  it  is 
sufficient  to  merely  make  any  kind  of  solid  carbon  dioxide 
in  the  device.  However,  1  do  not  believe  that  it  can  be 
operated  at  all  to  produce  solid  carbon  dioxide  of  com- 
mercial density,  and  T  believe  the  defendants  have  proven 
that  point  by  their  demonstration. 

Q.  Will  you  explain  why  you  believe  they  have  proven 
it? 

A.  The  position  of  the  vent  to  air  in  the  top  center 
of  the  compartment  makes  it  completely  inoperative  as  a 
vent  to  air  when  commercial  density  is  reached.  If  we 
deposit  a  charge  of  solid  CO2  in  the  chamber,  and  then 
apply  pressure  under  the  piston  to  compress  the  cake  we 
are  pressing  to  a  solid  block  directly  up  against  the  top 
plate  of  the  machine,  so  that  as  long  as  the  product  imme- 
diately adjacent  the  vent  pipe  is  porous,  and  will  permit 
the  passage  of  gas  through  the  porous  product,  the  vent 
continues  to  function  satisfactorily  to  carry  away  the 
gases  imprisoned  in  the  block,  and  will  function  as  a  vent 
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satisfactorily  up  to  that  point.  Then  when  we  approach 
a  condition  where  the  dense  block  is  being  produced,  and 
the  porosity  is  being  reduced,  we  have,  in  effect,  a  valve 
with  a  solid  carbon  dioxide  seat,  and  that  [1850]  valve 
is  being  seated  by  the  full  pressure  of  the  press.  The 
greater  our  effort  to  produce  a  dense  product,  the  iriore 
tightly  we  seal  our  vent  to  the  atmosphere,  and  prevent 
its  operation. 

This  was  evident  in  the  defendants'  use  of  the  device 
the  first  time  defendants  used  it.  A  block  was  formed, 
gas  pressure  was  ])ut  on  the  bottom  of  the  piston,  the 
block  sealed  the  outlet,  resulting  in  a  liquefaction  from 
the  high  pressure  compartment,  carbon  dioxide  coming 
in  at  the  bottom  of  the  cylinder,  leaking  around  the  piston 
where  there  were  gases  imprisoned  in  the  block,  until  the 
pressures  in  the  pores  of  the  block  itself  reached  a  valve 
above  the  triple  point  of  60  pounds.  When  that  is  reached 
the  block  is  liquefied  and  it  melts,  and  that  meltage  can 
only  escape  by  melting  or  eroding,  holding  it  open  until 
it  finds  an  escape  out  the  outlet. 

This  actually  happened  in  the  first  demonstration,  as 
was  shown  by  the  violent  fluctuation  of  the  gauge,  even- 
tually breaking  it,  and  the  irregular,  sputtering  discharge 
of  gas,  with  snow  coming  out  of  the  exhaust  showing. 
During  the  pressing  period  there  was  in  the  chamber 
liquid  by  the  liquefaction  of  the  product  already  made. 
When  the  chamber  was  opened  to  remove  the  product 
most  of  the  product  had  disappeared  by  melting,  so  only 
a  small  piece  was  left  to  take  out. 

In  the  second  demonstration  the  device  was  operated  in 
a  [1851]  much  different  fashion.  The  gas  pressure  ap- 
plied below  the  piston  was  applied  only  up  to  a  value  and 
for  a  period  of  time  which  was  not  sufficient  to  seal  off 
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the  vent  to  atmosphere,  which  still  left  the  top  of  the 
block  sufficiently  porous  to  act  as  a  vent.  The  block  actu- 
ally made  was  soft  enough  in  the  upper  portion  to  be 
flaked  off  by  very  small  force,  so  in  the  second  trial  the 
vent  to  atmosphere  really  worked  as  a  vent  to  atmosphere, 
and,  in  fact,  the  device  was  demonstrated  that  it  could 
very  easily  make  a  presentable  looking  pellet  of  solid 
carbon  dioxide  in  the  machine,  with  only  one  condition. 
that  the  operation  must  be  stopped  before  it  reaches  a 
density  at  which  it  prevents  the  escape  of  gas  through 
the  vent. 

O.  What  would  be  your  opinion  as  to  whether  or  not 
continued  blocks  of  ice  could  be  made  with  that  machine, 
Exhibit  II? 

A.  If  the  plunger  were  mechanically  actuated,  and  the 
closure  bead  mechanically  actuated,  and  the  position  of 
the  vent  to  atmosphere  either  changed,  or  the  gas  vented 
through  a  normal  leakage,  in  my  opinion  we  would  have 
not  the  Stastney  device,  but  the  Frick  press,  and  I  be- 
lieve it  is  o])erative,  so  long  as  the  features  of  the 
Stastney  patent  are  retained.  However.  I  do  not  believe  it 
could  be  designed  to  operate  continuously  making  10  x  10 
X  10-inch  blocks  of  solid  COi  of  commercial  density. 

Q.  I  call  your  attention  to  the  Slate  patent,  EE-15, 
[1852]  1,546,681. 

A.  In  effect  this  patent  discloses  a  rather  specialized 
form  of  snow  tank. 

Mr.  Foster :  Is  the  question  the  same  for  each  of  these 
patents,  may  I  ask  the  court? 

The  Court :     I  think  so. 

Mr.  Foster:  Then  the  request  calls  for  the  conclusion 
of  the  witness. 
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The  Court:  Yes.  Just  tell  us  the  changes  you  would 
make  in  addition  to  those  indicated  by  Professor  Clapp. 

Q.  By  Mr.  Caughey:  T  believe  Professor  Clapp  cov- 
ered the  disclosure.  If  you  have  any  differences  as  to  the 
disclosure,  over  and  above  what  Professor  Clapp  has  said, 
I  wish  you  would  comment  on  them:  otherwise,  confine  it 
to  any  changes. 

A.  T  would  make  no  changes  in  the  device.  I  think  it 
is  a  good  disclosure  of  the  method  for  the  making  of 
triple  point  solid  CO2,  which  may  in  a  later  step,  as  the 
inventor  states  in  his  specification,  be  then  compressed 
by  any  suitable  apparatus  into  dense  cakes  of  any  con- 
venient size  to  fit  the  requirements  of  the  trade.  Page  1, 
lines  104-109. 

Q.  Would  you  refer  to  the  Kochenderfer  patent, 
which  is  EE-17? 

A.  Yes.  I  would  make  the  same  change  in  this  as  in 
Cartier  and  the  Drummond  devices:  that  is,  remove  the 
perforated  piston  heads,  which  will  tend  to  cause  the  solid 
[1853]  CO2  to  extrude  through  them,  and  the  finished 
product  to  be  attached  to  the  plunger,  and  replace  those 
elements  with  the  ordinary  type  of  solid  compression 
members. 

Q.  By  Mr.  Caughey ;  *  *  *  Referring  to  the 
chambers,  I  believe  they  are  referred  to  as  41,  in  the 
drawing  of  that  patent — there  is  only  one  sheet  of  draw- 
ings— will  you  state,  was  it  the  intention  of  the  patentee, 
from  the  disclosure,  to  entirely  fill  that  chamber  with 
liquid  CO2?  [1854]  A.     Yes,  it  was  his  intention — 

Mr.  Miketta :  T  object  to  that  as  calling  for  the  inten- 
tion of  the  patentee.    The  document  speaks  for  itself. 

Mr.  Caughey :     I  changed  it. 
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The  Court :  He  changed  it  to  disclosure.  Where  is  it 
so  stated? 

Q.  By  Mr.  Caughey:  Will  you  point  out  where  it  so 
states  in  the  patent?  A.     Page  1,  line  62: 

'T  find  that  when  frozen  under  a  maintained,  follow- 
up  liquid  pressure  of,  say,  150  lbs.  to  the  square  inch,  the 
ice  will  have  a  specific  gravity  practically  the  same  as  that 
of  water,  whereas  the  same  method  with  the  pressure 
kept  up  to  850  lbs.  to  the  square  inch  will  give  a  density 
of  86  lbs.  to  the  cubic  foot  and  with  sufficient  pressure, 
say,  somewhere  between  1500  and  2500  lbs.  per  square 
inch,  the  density  of  the  ice  can  be  carried  up  to  95  lbs. 
or  even  100  lbs.,  or  more  per  cubic  foot." 

The  statement  is  clear  that  a  maintained  follow-up 
liquid  pressure  is  to  be  maintained  on  the  material  in  the 
chambers  41,  and  this  is  further  confirmed  by  the  pat- 
entee, including  a  liquid  pump  60  in  his  device. 

O.  Then,  when  the  liquid  freezes  into  a  solid,  what 
means  is  used? 

A.  The  liquid  is  frozen  by  an  external  refrigerant 
conducting  heat  through  the  walls  of  the  vessel.  [1855] 

He  jK  =i«  *  ^=  *  'k  >k  :!: 

Q.  By  Mr.  Caughey:  If  this  chamber  41  was  10  x  10 
X  20  inches,  and  was  filled  with  liquid  CO2,  would  you 
please  state  in  your  opinion  how  long  it  would  take  to 
freeze  that  by  external  refrigerant,  from  your  knowledge 
as  an  engineer,  and  experience  in  this  art? 

Mr.  Foster :  Same  objection,  plus  the  lack  of  condition 
of  the  refrigerant  and  character  of  the  block. 

Q.  By  Mr.  Caughey:  And  with  the  refrigerants 
which  are  referred  to  in  this  jiatent,  which  the  patentee 
uses  ? 
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The  Court:  Taking  the  same  arrangement  of  the  ap- 
paratus, the  same  refrigerating  process,  changing  only  the 
size  of  the  chambers  41,  could  the  size  of  those  chambers 
be  increased  and  still  the  apparatus  function? 

A.     Yes. 

Q.  As  you  increase  the  size  you  increase  the  time 
[1856]  necessary  for  the  complete  freezing  of  the  liquid 
CO2,  do  you  not?  A.     Yes. 

Q,  Is  there  any  formula  by  which  you  determine  the 
ratio  of  increase  to  the  increase  of  the  area  or  volume  of 
the  chamber? 

A.  There  are  some  formulae,  but  I  couldn't  accurately 
apply  them  to  this  material.  It  has  to  be  sub-cooled  about 
40  degrees  Fahrenheit  below  its  freezing  point,  in  order 
to  get  it  out  of  the  chamber  at  all.  This  condition  does 
not  obtain  in  the  analogous  water  ice  art,  on  which  the 
formulae  are  based,  and  the  determinations  are  not  good 
enough  to  state  with  accuracy  exactly  how  many  minutes 
it  would  take  to  freeze  a  10-inch  cube  in  this  device.  How- 
ever, I  base  my  thought  on  this  patent  on  Professor 
Clapp's  testimony,  that  it  would  be  possible  to  make  a 
10  X  10-inch  cake  in  this  device,  and  get  it  out  without 
difficulty,  and  I  believe  he  is  right.  I  believe  it  can  be 
so  made,  but  that  it  would  be  a  very  slow  process  to  do 
so,  and  that  since  it  is  a  slow  process,  the  hydraulic  piston 
which  the  inventor  suggests,  not  to  supplement  his  follow- 
up  liquid  pressure,  but  as  a  substitute  for  it.  would  have 
to  be  an  extremely  tight  piston. 

In  other  words,  to  take  the  inventor's  own  description 
in  the  specification,  that  piston  would  have  to  be  tight 
enough  to  allow  pressure  of  1500  tq  2500  pounds  per 
square  inch  on  the  carbon  dioxide,  a  pressure  for  a  period 
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of  some  [1857]  20  to  24  hours,  without  leaking,  which 
is  a  very  tight  piston,  indeed;  and,  in  fact,  probably  so 
tight  as  to  make  it  impossible  to  ever  use  the  inventor's 
own  suggestion  in  connection  with  his  own  process.  I 
don't  know  how  anybody  would  construct  such  a  piston. 

(Whereu]>on  an  adjournment  was  taken  until  10:(X) 
o'clock  a.  m.  the  following  day,  Thursday,  June  1,  1944.) 
[1858] 

Q.  By  Mr.  Caughey:  Calling  your  attention  to  the 
Voightlander,  which  is  EE-22,  and  to  the  perforations 
which  appear  on  the  piston  heads  of  the  device  shown  in 
the  drawings  of  the  patent,  would  you  please  state  what 
changes,  if  any.  in  your  opinion  should  be  made  if  this 
machine  was  to  be  changed  or  converted  so  it  would  be 
capable  of  making  CO-  solid  and  pressing  the  same  in  the 
chamber  ? 

A.  Yes.  I  would  discard  both  the  upper  and  lower 
plungers  shown  and  replace  them  with  plungers  of  solid 
construction,  because  the  solid  carbon  dioxide  would  ex- 
trude through  the  openings  shown — and  the  openings  20 
in  Fig.  2,  from  Professor  Clapp's  estimate  of  the  size 
of  this  device,  indicate  holes  approximately  a  quarter-inch 
in  diameter,  which  would  certainly  cause  the  product  to 
seize*to  the  platen.  [  1860] 

********** 

O.  By  Mr.  Caughey:  You  were  present  during  the 
testimony  of  Mr.  Hood,  were  you  not?    '         A.     I  was. 

Q.  You  heard  his  reference  to  a  machine  that  was  put 
in  the  Elizabeth  i^lant  sometime  in  the  fall  of  1928  or 
earlv  1929?  A.     Yes.  I  did. 
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Q.  Was  that  a  machine  that  was  different  than  a 
snow  machine? 

A.     Different  from  a  snow  machine? 

Q.     Yes. 

A.  It  was  a  snow  machine.  It  was  different  from  a 
snow  tank, 

Q.     Was  it  different  than  the  Martin  snow  tank? 

A.     Entirely  different. 

Q.  In  order  to  clear  up  the  record,  will  you  please 
briefly  describe  that  machine;  its  construction?  [1865] 

A.  I  would  like  to  use  the  Martin  patent  1,887,692, 
and  Martin  patent  1,659,435,  in  describing  this  machine. 

The  Court:    Those  are  Nos.  24  and  21. 

Mr.  Caughey:  Yes,  for  the  record,  they  are  EE-21 
and  EE-24. 

A.  This  machine  was  designed  and  constructed  by  Mr. 
W.  H.  Fitzpatrick.  and  designs  were  drawn  under  the 
supervision  of  Mr.  W.  L.  Hood  and  Mr.  J.  W.  Martin. 

The  Court :  What  machine  are  you  talking  about ;  and 
were  you  there  w^hile  they  were  being  designed  and  built? 

A.  Yes,  I  was  connected  for  a  year  in  a  consulting 
capacity,  and  during  that  time  on  several  occasions  was 
called  to  the  drafting  board  and  consulted  with  Mr.  Mar- 
tin, Mr.  Hood,  and  Mr.  Fitzpatrick  about  the  design  of 
the  machine,  prior  to  its  building. 

The  Court:  '  Then  you  don't  know  that  it  was  designed 
and  built  by  Mr.  Fitz))atrick?  You  saw  three  men  work- 
ing on  it? 

A.  That  is  correct.  I  am  not  trying  to  fix  the  author- 
ship of  the  machine  as  to  any  one  of  those  people.  The 
entire  conception  may  have  been  Mr.  Martin's;  I  don't 
know. 
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The  Court:  Just  stick  to  the  question.  The  question 
is  not  who  designed  it  or  who  built  it,  but  it  is  just  to 
describe  the  machine  itself,  and  the  only  purpose  for 
which  you  may  use  these  drawings  or  these  patents  at 
this  time  is  to  help  in  your  description,  as  you  would  any 
other  drawing. 

A.  The  machine  was  a  press  of  the  horizontal  type. 
1 1866 1  It  was  fully  enclosed  from  the  atmosphere,  and  it 
was  made  up  of  three  distinct  parts  or  elements.  Upper- 
most in  the  structure  there  was  an  inclined  cylindrical 
member  or  tank,  approximately  the  same  in  size  as  the 
snow  tank  which  was  standard  equipment.  Tn  this  tank 
was  a  rotating  shaft  carrying  rabble  arms,  which  were 
adapted  to  break  up  the  snow,  or  cause  it  to  be  conveyed 
down  the  inclined  cylinder  and  dropped  out  at  its  lower 
end. 

This  cylinder  corresponded  in  position  to  the  chamber 
shown  with  the  wall  10,  in  patent  1,659,435.  The  snow 
falling  out  the  lower  end  of  this  cylinder  dropped  into  a 
tamping  compartment  corres|)onding  to  the  tamping  com- 
partment shown  in  ])atent  1.887,692.  except  that  the  tam- 
per employed  with  a  single  cast  steel  tamper  driven  bv  an 
external  crank  shaft,  and  a  complicated  spring  mechan- 
ism, so  that  it  would  permit  the  tamping  of  the  snow  and 
be  cushioned  on  each  blow  by  the  springs,  and  at  the  same 
time  was  capable  of  riding  to  various  heights  in  the 
chamber,  according  to  the  amount  of  snow  which  would 
be  in  the  chamber. 

The  tamper  tam]ied  the  snow  in  a  space  directly  in  the 
|)ressing  chamber,  and  directly  above  it.  The  press  con- 
sisted of  two  horizontally  movable  pistons,  both,  however, 
independent  from  a  closure  head,  which  do  not  appear  in 
either  of  these  patents.     These  platens  were  so  disposed 
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that  a  charge  of  tamped  snow  could  be  confined  on  both 
sides  of  the  chamber  and  moved  laterally  without  compres- 
sion to  another  point  in  [1867]  the  bore  of  the  press,  and 
then,  after  so  moving,  pressed  from  both  ends  in  this 
bore,  and  then  by  a  separately  actuated  closure  head  the 
chamber  could  be  opened  and  the  block  withdrawn. 

Those  were  the  essential  elements  of  the  machine. 

Q.  And  was  that  machine  installed  in  the  Elizabeth 
plant?  A.     It  was. 

Q.     At  about  what  time,  as  nearly  as  you  can  fix  it? 

A.  May  I  use  notes  only  for  the  purpose  of  refreshing 
my  memory  as  to  those  dates? 

The  Court:    No. 

Mr.  Caughey:     No. 

The  Court :  Not  unless  they  were  notes  made  back  at 
the  time. 

The  Witness  :    They  were. 

Q.     These  are  notes  that  you  made  in  1928? 

A.     In  1928;  yes. 

The  Court :  You  may  submit  them  to  the  counsel  for 
examination,  if  they  wish  to. 

The  Witness :  To  save  time,  may  I  say  it  is  rather  a 
lengthy  exposition  here  of  some  experiments  with  this 
press,  which  is  most  of  it  only  a  waste  of  time  here,  ex- 
cept in  so  far  as  the  date  and  a  brief  summary  appearing 
on  the  last  page  are  concerned. 

Mr.  Foster:  May  I.  your  Honor,  ask  the  witness  some 
questions  about  the  documents  on  voir  dire?  [1868] 

The  Court :     Surely. 

Mr.  Caughey:    Yes. 
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Q.  By  Mr.  Foster:  These  typed  documents  which  are 
dated  December  10,  1928,  two  of  them,  one  consisting  of 
two  pages  and  one  of  four,  were  they  typed  by  you? 

A.     Yes;  they  were. 

Q.  And  the  two-page  document  of  December  10,  1928. 
was  that  typed  by  you?  A.     Yes;  that  is  correct. 

Q.  And  when  with  respect  to  the  dates  they  bear — on 
those  dates?  A.     On  the  dates. 

O.  And  the  pencil  notation  bearing  the  note  "2-2-29," 
is  that  all  in  your  hand?  A.     That  is  all  in  my  hand. 

Q.     When  did  you  prepare  that? 

A.     On  that  date. 

O.     And  where  have  they  been  since  that  date? 

A.     They  have  been  in  my  possession. 

Q.  These  documents  which  you  have  produced  de- 
scribe a  machine  to  which  3'^ou  have  made  reference  in 
your  testimony? 

A.  No.  The  notes  contain  no  description  of  the  ma- 
chine, and  merely  contain  on  the  first  page  an  identifica- 
tion as  to  what  machine  the  experiments  were  run  in,  and 
on  the  last  page,  a  summary  showing  what  results  were 
obtained  up  to  that  time  with  the  machine.  There  is  no 
description  of  the  [  1869]  machine  whatsoever. 

Q.  And  there  is  no  reference  on  the  penciled  sheet  of 
2-2-29  to  any  particular  machine,  is  there? 

A.  Vertical  machine,  which  had  definite  reference  to 
Fig.  5,  Cole  and  McLaren  machine. 

Q.  And  there  is  no  reference  to  any  particular  ma- 
chine on  that  document  dated  December  10,  '28,  is  there? 

A.  Only  the  statement  "small  open  presses"  which 
refers  to  the  ordinary  type  small  open  press  used  in  the 
snow  tank  practice  and  which  has  been  described. 
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Mr.  Foster :  These  documents  do  not  seem  to  relate, 
to  me.  to  the  machine  concerning  which  the  witness  has 
testified  and  which  he  wished  to  testify  as  to  dates  on. 

Mr.  Caiighey:  I  think  I  may  clear  that  up,  your 
Honor. 

Q.  Do  those  documents  which  you  have  produced, 
which  are  dated  December  10th.  1928,  and  December  8th, 
1928,  relate  to  the  machine  concerning  which  you  just 
testified?  A.     Yes;  they  do.  [1870] 

Mr.  Caughey :  At  this  time  I  will  mark  the  document 
dated  December  8.  1928,  for  identification  as  Plaintiflfs' 
Exhibit — 

The  Clerk :     24. 

Mr.  Caughey :  — 24 ;  and  the  document  dated  Decem- 
ber 10,  1928.  as  Plaintiffs'  Exhibit  25:  and  the  document 
dated  "2-2-29,"  as  Plaintiflfs'  Exhibit  26. 

I  believe  that  the  question  was :  ''When  was  this  ma- 
chine installed?"  Can  you  fix  the  date  when  it  was 
installed  ? 

A.  This  machine  was  installed  on  or  about  November 
1st,  1928. 

Q.  And  was  it  under  your  supervision  after  it  was 
installed?  A.     Yes;  it  was. 

Q.  What  did  you  do,  if  anything,  towards  endeavor- 
ing to  make  CO2  in  this  machine? 

Mr.  Foster :  That  is  objected  to  as  immaterial.  This 
is  long  after  the  asserted  date  of  invention  of  the  patent 
in  suit  and  it  is  after  the  filing  date  of  the  application  for 
the  patent  in  suit. 

The  Court:  Did  either  Mr.  Hood  or  Mr.  Martiu 
testify  anything  to  these  operations  in  this  period? 
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Mr.  Caughey :  No ;  they  did  not,  your  Honor,  except 
it  was  1 1871 J  testified — there  was  testimony  as  to  the 
Martin  patent  that  is  in  evidence,  which  was  a  somewhat 
similar  machine — the  Martin  patent  1,887',  which  is 
EE-24. 

The  Court :  Of  course,  it  is  just  ''somewhat  similar," 
and  it  seems  to  me  that  we  are  going  into  a  lot  of  col- 
lateral matters,  a  dififerent  machine  and  a  different  time, 
and  it  does  not  seem  to  me  that  it  would  be  of  any  benefit 
to  us. 

********* 

The  Court :  You  may  do  it  briefly,  subject  to  a  motion 
to  strike.  [1872] 

********* 

Q.  By  Mr.  Caughey :  How  long  did  that  machine 
operate,  to  your  knowledge? 


A 


We  used  the  machine  for  about  two  months. 


O.     By  Mr.  Caughey:     Was  it  used  after  that  time? 

A.     No. 

Q.     While  you  were  at  Elizabeth  ?  A.     No. 

Q.     What  success  did  you  have  in  operating  it? 

A.  We  were  unsuccessful  in  operating  it  to  produce 
a  commercial  product.  Our  best  continuous  run,  we  made 
29  blocks,  oi  which  20  came  out  of  the  machine  in  one 
piece;  and  [1874]  in  order  to  do  this  we  had  to  drop  the 
density  of  the  product  to  35  to  37  pounds  per  cubic  foot. 

Q.  Was  that  machine  still  installed  in  the  Elizabeth 
plant  after  you  installed  the  Cole  and  McLaren  vertical 
machines  of  Eig.  5  in  the  plant?  A.     Yes. 

Q.  Dr.  Jones,  what  knowledge  was  available  to  one 
skilled  in  the  art  to  know  what  pressures  to  use  to  produce 
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the  product  of  carbon  dioxide  snow  in  the  machine  of  the 
patent  in  suit? 

Mr.  Foster :  Objected  to  as  no  foundation  laid,  unless 
it  is  restricted  to  the  prior  art  in  the  Exhibit  EE. 

Mr.  Caughey:  Oh,  I  don't  think  so,  your  Honor.  A 
man  skilled  in  the  art  is  presumed  to  have  a  knowledge, 
whether  it  is  prior  art  or  where  it  is.  It  is  the  sum  total 
of  the  knowledge  of  the  prior  art  and  it  is  what  there  was 
available  to  him. 

The  Court:     Read  the  question,  please. 

(Question  read  by  the  reporter.) 

Q.  By  Mr.  Caughey  (continuing)  :  And  as  of  the 
date  of  the  issuance  of  the  patent  in  suit — I  mean  the  date 
of  the  filing  of  the  application  for  the  patent  in  suit, 
which  was —  A.     Well,  the — 

Q.     Just  a  second.     —May  22nd,  1928? 

The  Court :     Objection  will  be  overruled, 

A.  The  triple  point  of  carbon  dioxide  was  well  known. 
[1875]  It  appeared  in  standard  chemical  reference  works 
and  even  in  elementary  books  on  physics  and  chemistry. 
The  making — 

The  Court:  N(nv,  you  are  not  answering  the  question. 
The  triple  point  is  the  combination  of  the  gas,  the  liquid, 
and  the  solid,  is  it  not?  A.     That  is  correct. 

0.  He  is  asking  you  about  the  pressures.  The  pres- 
sure at  60.4  or  thereabouts  was  known  that  it  was  the 
pressure,  wasn't  it?  A.     Yes. 

The  Court:  Now,  stick  right  to  the  question  and  we 
will  get  along.  You  experts  get  to  wandering  around  and 
take  a  lot  of  time. 

A.     The  patent  to  Slate,   1,546,681,  was  available. 

The  Court:     That  is  our  EE-15?  A.     Yes. 
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Tlie  Court :     Just  for  the  record. 

A.  And  clearly  stated  that  solid  carbon  dioxide  could 
be  made  in  the  chamber  of  the  invention  by  permitting  a 
pressure  to  exist  sufficient  to  insure  liquid  in  the  cham- 
ber, and  then  evaporating  that  liquid  to  produce  a  mass 
of  solidified  carbon  dioxide,  and  then  as  soon  as  the 
gauRe  registers  atmospheric  pressure,  the  patent  informs 
us  that  the  solidification  is  complete  and  the  product  may 
be  pressed.  From  this,  one  skilled  in  the  art  would  have 
known  that  the  maximum  pressure  that  he  might  need 
to  solidfy  carbon  1 1876]  dioxide  was  above  60.4  pounds 
gauge,  and  he  could  select  a  suitable  margin  above  that 
])ressure   for  his  operation. 

O.  By  Mr.  Caughey:  Would  a  man  skilled  in  the  art 
as  of  that  date  have  had  to  determine  the  thicknesses  of 
the  walls  of  the  chamber  to  have  sustained  such  pressures? 

A.     No. 

Q.     Why? 

A.  Knowing  that  he  wished  to  operate  the  machine  at 
or  above  the  triple  point  pressure,  he  would  go  to  a  press 
manufacturer  and  specify  the  working  pressure  for  which 
the  equipment  was  to  be  constructed. 

Q.  Would  a  man  skilled  in  the  art  as  of  that  date  had 
to  have  determined  the  size  of  the  chamber  which  was  to 
be  used? 

A.  Xo.  The  preference  of  the  trade  for  a  10-inch 
cn])ical  standard  commercial  block  had  already  been  estab- 
lislied.  and  he  would  make  his  press  chamber  10x10 
inches  or  some  multiple  thereof. 

O.  Tliat  knowledge  was  available  in  the  art  at  that 
lime,  is  that  correct?  A.     It  was  well  established. 
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O.  \\'onld  it  have  been  necessary  for  a  man  skilled  in 
the  art  as  of  that  date  to  have  determined  what  type  of 
nozzle  he  would  use  in  the  inlet,  liquid  inlet,  into  [1877] 
the  chamber? 

A.  He  would  not  have  to  determine  it.  Those  skilled 
in  the  art  at  that  time  would  be  mainly  people  engaged  in 
the  li(|uerted  carbon  dioxide  business,  and  the  use  of 
nozzles  to  control  the  discharge  of  CO2  was  well  known, 
both  in  the  tire  extinguisher  art  and  in  the  operation  of 
carbon  dioxide  plants  at  that  time. 

0.  Were  there  various  types  of  nozzles  on  the  market 
which  were  available  at  that  time  to  one  skilled  in  the 
art? 

A.  For  extinguishers  manufacturers  sold  such  nozzles. 
and  offered  them,  but  it  was  much  commoner  to  take  a 
readily  available  cylinder  cap  and  drill  a  hole  in  it. 

Q.  Would  it  be  necessary  for  a  man  skilled  in  the  art. 
as  of  this  date,  to  determine  the  volume  of  gas  that  would 
be  generated  when  the  liquid  carbon  dioxide  was  intro- 
duced into  the  chamber? 

A.  Yes,  it  would  be  necessary  for  him  to  determine 
that. 

Q.  With  the  knowledge  which  was  available  to  a  man 
skilled  in  the  art,  as  of  that  date,  would  he  have  been 
able   to  do  so?  A.     Yes. 

O.  Will  you  please  give  your  reasons  for  your  an- 
swer? 

A.  1  would  say  there  are  two  kinds  of  those  skilled 
in  the  art  :  There  were  those  who  had  been  operating,  or 
were  familiar  with  the  snow  tank  and  previous  methods. 
Tliey.  of  course,  knew  what  yields  were  to  be  expected, 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1105 

( Testimony  of  Charles  L.  Jones) 

and  v\'hat  recompressor  capacities  were  known,  from  their 
experi-  [1878]  ence.  Then  there  were  those  who  were 
skilled  in  the  liquad  carbon  dioxide  art,  who  had  never 
made  solids.  For  them  it  would  be  necessary  to  refer  to 
handbooks  or  to  chemical  literature,  in  order  to  determine 
the  yield  of  solid  carbon  dioxide  from  the  temperature 
and  (quantity  of  liquid  carbon  dioxide  which  they  had 
available  for  solidification. 

llie  Court:  All  those  things  were  matters  of  almost 
common  knowledge  in  the  art,  weren't  they?  They  had 
gotten  down  to  such  a  point  that  they  had  it  timed;  they 
did  not  have  to  measure  it  by  volume,  or  by  weight.  They 
knew  that  through  a  pipe  of  a  certain  diameter  a  certain 
amount  of  liquid  CO2  was  going  to  come  at  a  certain 
pressure;  they  could  tell  that;  it  was  almost  automatic; 
and  it  wouldn't  make  much  dift'erence  whether  were  mak- 
ing tri])le  point  or  snow;  they  had  to  put  in  a  certain 
amount  of  liquid,  a  certain  amount  of  gas,  and  get  so 
much  solid?  A.     That  is  correct. 

O.  If  he  put  in  too  much  liquid,  it  would  either  gimi 
up  the  works  or  the  gas  was  going  to  escape  in  the  air. 
and  he  was  going  to  lose  it?  A.     That  is  correct. 

Q.  By  Mr.  Caughey :  What  knowledge  was  available 
to  a  man  skilled  in  the  art  at  that  time,  whereby  he  could 
(k'tcrmine  the  reiative  size  of  the  inlets  and  outlets  in  the 
chamber?   [1879] 

The  Court :  By  relati\'e.  you  mean  relative  to  the  size 
of  the  chamber  and  the  product  desired? 

Mr.  Caughey;     That  is  correct. 

A.  As  we  have  already  stated,  he  would  :5elect  the 
size  of  the  nozzle,  based  on  the  amount  of  liquid  that  he 
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had  available  to  solidify,  and  the  known  characteristics 
of  his  solidifying  apparatus.  As  to  the  size  of  the  outlet, 
the  suction  of  his  recompressor  would  be  a  standard  pipe 
size,  and  one  skilled  in  the  art  would  run  that  pipe  line 
from  the  recompressor  suction  back  to  the  press,  either 
with  the  same  sized  pipe,  or  with  any  sized  pipe  which 
would  not  give  him  excessive  resistance  in  the  line. 

Q.  What  information  or  knowledge  was  a\ailable  to 
the  man  skilled  in  the  art,  as  of  that  time,  to  determine 
what  pressure  he  should  exert  in  the  chamber  before  he 
started  pressing. 

The  Court :  Now  are  you  talking  about  hydraulic  pres  - 
sure,  or  are  you  talking  about  the  pressure  in  the  process 
of  solidification? 

Mr.  Caughey :  I  am  talking  at  the  present  time  about 
the  i)ressure  in  the  chamber  before  pressing  started. 

A.     That  is,  after  solidfication,  and  before  pressin.q? 

Q.     Yes. 

A.  Common  experience  of  the  industry  was  to  press 
at  atmos])heric  pressure  in  an  open  mold. 

Q.  What  did  the  patent  in  suit  teach  as  to  press- 
ing 1 1880]  at  atmospheric,  or  near  atmospheric,  pressure? 

A.  The  patent  in  suit  showed  a  blower  81.  and  an 
exhauster  84,  the  operation  of  which  I  explained  at  some 
length.  The  diaphragm  valve  84  acted  as  a  vacuum 
breaker  to  maintain  near  atmospheric  pressure  in  the  line 
leading  from  the  chamber.  It,  therefore,  showed  a  de- 
vice which  was  maintained  at  atmospheric  pressure  before 
pressing. 

The  Court :  Are  you  talking  about  the  teachings  of 
the  patent,  or  are  you  talking  about  what  you  learned 
from  ()i)erating  the  machine? 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1 107 

( Testimony  oi  Charles  L.  Jones) 

A.  1  am  only  trying  to  say  what  one  skilled  in  the  art 
would  have  known  at  that  time  about  the  pressures  used 
in  the  chamber  before  pressing. 

The  Court:     Read  the  question  and  answer. 

( Record  read  by  the  reporter. ) 

The  Court:  The  answer  may  be  stricken.  Now.  an- 
swer the  question,  please. 

A.     What  did  the  patent  teach? 

Q.  By  Mr.  Caughey:  To  one  skilled  in  the  an.  with 
the  information  he  had  available,  and  knowledge  he  had 
available,  as  of  that  date. 

A.     The  ])atent  teaches,  reading  from  page  2.  line  9: 

"The  exhauster  81  drives  the  low  pressure  gas  to  an 
exj^ansion  tank  82  from  which  it  is  returned  to  the  gas 
holder  12  by  a  pipe  83.  The  expansion  tank  ser\es  as 
a  cushion  to  prevent  large  pressure  variations  in  the  low 
])ressure  side  of  the  system.  [1881] 

"Around  the  exhauster  81  a  by-pass  is  provided  in 
which  is  a  diaphragm  valve  S4  which  may  be  set  to  main- 
tain automatically  a  definite  pressure  condition  within  the 
interconnected  chambers." 

As  has  been  explained,  this  means  to  one  skilled  in 
the  art  that  the  suction  of  the  exhauster  in  the  example 
^■i\cn,  and  at  a  t'ltnt  immediately  before  pressing,  and 
aTter  solidification  is  completed,  is  necessarily  carried  to  a 
])ressure  lower  than  that  in  the  gas  holder  12. 

O.  And  one  skilled  in  the  art  would  know  what  those 
gas  lioldcrs  would  usually  hold — what  pressure? 

A.  Yes,  one  skilled  in  the  art  would  have  employed 
tliat  gas  holder  probably  at  not  over  8  to  10  inches  water 
gauge  pressure,  or  approximately  one-half  a  pound. 
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Q.  Were  exhausters  used  in  carbon  dioxide  plants,  to 
your  knowledge,  at  that  time? 

A.     Yes,  they  were. 

Q.     What  were  they  used  for? 

A.  They  were  standard  equipment  for  drawing-  stack 
gases  from  a  coke  burning  boiler  through  scrubbing  tow- 
ers and  forcing  those  gases  through  absorption  towers  for 
the  removal  and  purification  of  the  carbon  dioxide. 

Q.  With  the  information  given  in  the  patent  in  suit 
would  a  man  skilled  in  the  art  have  knowledge,  as  of  that 
date,  as  to  how  to  install  the  exhauster  in  the  system,  as 
shown  in  Figure  1?  [1882] 

A.     Yes,  he  would. 

Q.  And,  when  installed,  would  he  need  any  informa- 
tion other  than  as  given  in  the  patent,  and  from  his  knowl- 
edge, to  operate  the  same? 

A.     No,  he  would  not. 

Q.  Will  you  please  state  your  reasons  for  your  an- 
swer ? 

A.  The  exhauster  was  a  standard  unit  of  equipment 
in  the  coke  process  in  liquid  carbon  dioxide  plants,  of 
which  there  were  a  great  many,  and  the  method  of  in- 
stalling and  operating  those  blowers  was  simply  a  familiar 
fact  to  the  operators  in  the  business. 

O.  Is  there  anything  stated  in  the  patent  in  suit  as  to 
the  pressure  at  which  the  snow  is  to  be  compressed  in 
making  the  block? 

A.  Yes,  the  patent  in  suit  is  definite  in  stating  that 
the  compressing  plunger  is  operated  by  the  high  pressure 
cylinders  66  and  68,  and  Figure  1  of  the  patent  clearly 
shows  that  the  source  of  pressure  for  the  operation  of 
tlii>   cylinder   is   line   90,   which   is   connected   directlv   to 
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the   carbon   dioxide    pressure   discharge,    and    the    patent 
says  on  page  1,  Hnes  47  to  51: 

"The  gas  to  be  solidified  is  led  through  a  pipe  14  into 
a  compressor  15  from  which  it  is  discharged  through  a 
pipe  U)  at  a  desired  high  pressure,  for  example,  about 
1200  lbs.   per  square  inch." 

Mr.  Miketta:  if  the  court  please,  I  move  to  strike 
the  1 1883]  answer  as  not  responsive  to  the  question.  The 
question  was  the  pressure  to  which  the  show  was  com- 
pressed. 

The  Court:     Read  that  question  and  answer,  please. 

(Record  read  by  the  reporter.) 

The  Court:  Do  you  mean  that  an  expert  mechanical 
engineer,  with  considerable  experience  in  the  manufacture 
of  solid  carbon  dioxide,  could  take  the  rather  indefinite 
statements  in  the  specification,  combine  them  with  the 
apparatus  diagram  1,  and  figure  out,  if  it  worked  at  nH. 
tliat  was  the  only  Way  it  could  work?  You  couldn't  take 
an  ordinary  mechanic  and  have  him  figure  that  thing  all 
out,  unless  he  started  in.  and  by  trial  and  error,  tried 
every  conceivable  way.  and  finally  hit  on  that? 

A.  I  think  the  mechanic  in  the  case  would  be  a  pipe 
fitter,  and  T  think  that  if  I  took  the  pipe  fitter  in  a  carbon 
dioxide  i)lant,  and  hgmded  him  Figure  1  of  the  patent,  and 
jjointed  out  to  him  that  the  line  16  was  the  compressor 
discharge,  and  that  he  was  to  connect  that  to  the  cvlinders 
66  and  68,  which  in  the  early  times  in  the  industry  were 
merely  carbon  dioxide  cylinders  taken  from  the  \)\\)c  fitter's 
own  ])lant.  and  inverted,  provided  with  connections,  and 
lold  him  to  connect  up  the  valves  and  pipe  shown  in  the- 
sketch.  1   believe  the  pipe  fitter  could  do  it.     The  patent 
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then  instructed  the  operator  to  connect  cylinder  68  to  the 
expansion  tank,  and  cylinder  66  to  the  high  pressure 
source  to  press  his  product.  It  seems  to  me  that  it  then 
isn't  1 1884]  even  a  matter  of  interest  to  him  whether 
the  pressure  is  1200  pounds  or  what  it  is,  provided  in  that 
kind  of  plant  that  system  will  work  when  hooked  up  in 
that  way,  and  will  work  in  a  definite  reproducible  manner. 

The  Court :     The  specification  states : 

"Around  the  exhauster  81  a  by-pass  is  provided  in 
which  is  a  diaphragm  valve  84  which  may  be  set  to  main- 
tain automatically  a  definite  pressure  condition  within 
the  interconnected  chambers  50  and  60  and  the  lines  and 
apparatus  between  them  and  the  exhauster  81. 

"62  is  a  cylinder  in  which  is  a  piston  63  having  a  rod 
64  connected  with  plunger  61.  One  end  of  cylinder  62 
is  connected  by  a  pipe  65  with  a  pressure  tank  66  and  its 
other  end  is  connected  by  a  pipe  67  with  a  pressure  tank 
68." 

That  is  about  all  there  is  to  it,  isn't  it,  other  than  the 
Figure  1  ? 

A.     No,  sir ;  it  says  in  line  66,  page  2 — 

The  Court:     I  w^as  going  to  call  attention  to  that  also: 

"After  a  desired  amount  of  solidified  gas  has  accumu- 
lated in  the  compression  chamber,  the  upper  part  of  prey- 
sure  tank  68  is  connected  to  the  low  pressure  pipe  91  and 
the  ni)])er  part  of  pressure  tank  66  is  connected  to  the 
high  pressure  pipe  90." 

A.  And  the  explanation  continues  as  to  how  that 
works  to  i)ress  the  solid  into  a  solid  cake. 

The  Court:     You  may  proceed.    [1885] 
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Mr.  Caughey:  I  believe,  your  Honor,  your  question 
was  directed  to  a  common  mechanic,  is  that  right,  in  the 
art? 

The  Court:     Yes,  to  a  mechanic. 

Q.  By  Mr.  Caughey:  What  knowledge  was  avail- 
able to  one  skilled  in  the  art,  as  of  that  date,  to  determine 
how  he  should  operate  under  triple  point  conditions? 

A.  My  answer  is  the  same  as  to  the  first  question, 
as  to  how  he  would  know  what  maximum  pressures  to 
employ  in  the  chamber.  He  would  refer  to  the  Slate 
patent,  showing  the  triple  point  cycle,  and  to  standard 
reference  works,  to  find  out  what  the  liquefying  pressure 
or  tri])le  point  pressure  actually  is. 

O.  He  would  have  to  determine  what  kind  of  snow 
lie  wanted  to  make;  that  is,  whether  snow  ice  or  triple 
point,  would  he  not?     He  would  have  to  determine  that? 

A.  Yes,  he  would  have  to  select  for  himself  what  sort 
of  product  he  wanted  to  make,  or  what  cycle;  whether  he 
wanted  to  use  the  example  given  in  the  patent,  or  the 
Slate  process,  or  perhaps  some  other  solidification  cycle. 

O.  There  has  been  some  testimony  previously  about 
the  closure  head  being  open,  as  shown  in  the  drawing,  in 
Figure  1.  From  your  examination  of  the  drawing  what 
would  you  say  as  to  whether  or  not  that  should  be  shown 
open  or  closed? 

A.  The  position  of  the  dotted  lines  in  the  cylinders  77 
and  75  indicate  that  the  high  pressure  is,  in  7S  and  77 , 
connected  to  the  expansion  tank  so  that  the  closure  head 
70  I  1886 1  clearly  should  be  to  the  left  instead  to  the 
right. 

O.  Would  a  man  skilled  in  the  art,  as  of  that  time, 
ha\e  to  determine  the  rams  and  pressures  to  be  employed 
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holding  the  closure  as  against  the  internal  pressure,  and 
if  he  would,  what  knowledge  was  available  to  him? 

The  Court:     Read  the  question,  please. 

( Question  read  by  the  reporter. ) 

The  Court:  Answer  the  first  part  first,  if  you  un- 
derstand what  he  means. 

A.  He  would  not  have  to  determine  that  pressure. 
He  would  use  the  cylinders  77  and  75  of  Figure  1  to 
close  the  head  in  the  same  way  that  he  used  66  and  6^ 
to  press  a  block.  He  would  merely  need  to  open  the 
valve,  which  the  patent  specification  tells  him  to  open, 
and  would  not  necessarily  have  to  have  any  knowledge  as 
to  what  the  pressure  was. 

The  Court:  He  would  just  open  the  valve  and  let 
nature  take  its  course? 

A.  Nature,  as  guided  by  the  piping  diagram  of 
Figure  1,  yes,  sir. 

O.  The  apparatus  is  supposed  to  be  set  up  as  indi- 
cated? A.     Yes. 

Q.  It  would  not  make  any  difference  to  him  what  the 
pressure  was;  he  would  open  the  valve,  and  let  her 
whoop?  A.     That's  right. 

O.  By  Mr.  Caughey:  What  knowledge  was  available 
to  a  man  skilled  in  the  art,  as,  of  this  date,  as  to  what 
he  [1887]  should  do  as  to  relieving  the  pressure  within 
the  ])ressure  chamber  to  substantially  atmospheric  pres- 
sure, before  pressing? 

The  Court:     Will  you  read  the  question,  please? 

( Question  read  by  the  reporter. ) 

The  Court:  He  certainly  would  know  he  woukl  have 
to  open  up  something.  That  would  be  about  all  there 
would  be  to  it,  wouldn't  it? 
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A.  No,  sir,  I  wouldn't  agree  with  that.  I  think  this 
patent  teaches  a  device  in  which  the  operator  does  not 
have  to  open  up  anything,  and  does  not  have  to  even  give 
a  thought  to  his  piping  diagram.  That  is  the  purpose 
of  the  exhauster  81  and  the  diaphragm  84.  He  could 
have  made  a  simpler  diagram,  just  showing  the  valve 
exhausting  to  the  air,  any  place,  that  the  man  would  have 
to  open  each  time  he  made  a  block,  to  get  the  pressure 
down.  With  this  device  he  doesn't  have  to  open  any- 
thing. 

The  Court :  I  don't  think  that  is  the  question  you 
have  been  asked.  You  are  talking  about  the  teachings 
of  the  patent. 

Q.  By  Mr.  Caughey:  If  this  knowledge  was  available 
to  him  at  the  time  the  patent  issued,  that  included  the 
knowledge  in  the  patent? 

Mr.  Foster:  The  date  of  the  patent  is  the  date  of  the 
application.  May  2,  1928. 

Mr.  Caughey:  If  we  are  going  to  say  the  knowl- 
edge [1888]  was  available  as  of  this  date,  then  we  would 
certainly  have  to  surmise  that  the  patent  was  available 
to  him  as  of  the  date  of  disclosure.  You  can't  blow 
liot  and  cold. 

Mr.  Foster :  Mr.  Caughey  I  think  is  blowing  hot  and 
cold.  As  I  understand  his  question,  from  these  13  topics, 
independently  of  the  patent  in  suit,  would  a  man  skilled 
in  the  art,  from  the  knowledge  then  available  generally 
in  the  art.  as  of  the  date  of  the  filing  of  the  application 
of  the  patent  in  suit,  have  been  able  to  determine  these 
tilings,  which  are  the  deficiencies  of  the  patent. 

'Ilie  Court :  We  have  been  doing  three  things,  some 
concurrently,  some  separately:     1.     We  have  been  talking 
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about  what  one  skilled  in  the  art  would  know  as  of  the 
date  of  the  application,  independently  of  the  patent  reve- 
lations, or  patent  teachings;  2.  we  have  been  talking  about 
the  disclosures  of  the  patent;  3.  We  have  been  talking 
about  the  disclosures  of  the  patent  supplemented  by  the 
knowledge  of  the  man  skilled  in  the  art.  Now  here  there 
has  been  no  question  about  the  patent.  It  is  what  one 
skilled  in  the  art  would  know  about  reHeving  that  pres- 
sure. My  statement  is  that  it  would  not  take  a  man 
skilled  in  the  art  to  know  that  you  had  to  break  some- 
thing open,  or  you  had  to  get  rid  of  that  gas  somewhere, 
if  you  were  going  to  get  it  from  triple  point  pressure 
or  above  down  to  atmospheric.  If  you  want  something 
different,  it  must  be  put  in  the  question,  but  it  seems  to 
me  that  is  all  there  is  to  that,  isn't  that    [1889]    true? 

A.     That's  right.     There  isn't  any  question. 

The  Court :  A  child  would  know  that ;  so  I  want  you 
to  bring  your  question  down  to  the  teachings  of  the 
patent. 

(Short  recess.)    [1890] 

The  Court :     You  may  proceed. 

Q.  By  Mr.  Caughey:  At  1363  of  the  record  appears 
the  following  question  and  answer:  "Q. — And,  there- 
fore, he  would  have  to  modify,  and  actually  proceed  con- 
trary to  the  teachings  of  the  patent,  in  relieving  the  pres- 
sure in  that  chamber  before  initiating  his  pressing  op- 
eration? "A. — That  is  so." 

Do  you  agree  with  that  statement  and  answer? 

A.     No;  I  do  not. 
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A.  No;  I  find  nothing  in  the  teachings  of  the  patent 
which  is  contrary  to  reducing  the  pressure  to  atmosphere 
before  pressing. 

Mr.  Caughey:     ^'ou  may  cross  examine.   [1891] 

Cross-Examination. 

Q.  By  Mr.  Miketta:  Dr;  Jones,  as  I  understand  the 
testimony  you  gave  yesterday,  a  block  of  solid  carbon 
dioxide  sublimes  and  gives  ofif  gas,  is  that  correct? 

A.     That  is  right. 

Q.  And  similarly,  gas  is  given  of?  during  the  pressing 
operation?  A.     That  is  correct. 

'  Q.  And  it  is  this  gas  which  prevents  air  entering  a 
pressing  chamber  in  which  a  block  of  carbon  dioxide  is 
positioned  ? 

A.     Yes;  if  the  chamber  is  not  too  open. 

Q.  And  this  evolution  of  gas  takes  place  from  any 
block  or  chunk  of  solid  carbon  dioxide,  is  that  correct? 

A.     Yes. 

Q.  And  such  chunk  or  layer  or  block,  rather,  may  be 
visualized  as  being  covered  or  surrounded  with  a  layer  of 
gas  which  is  being  evolved?  A.     Yes. 

Q.     Is  that  layer  of  appreciable  thickness? 

A.  Yes;  it  is  of  appreciable  thickness.  It  is  not  neces- 
sarily pure  carbon  dioxide,  that  is,  air  is  dififusing  into 
that  layer  at  the  same  time  that  the  layer  is  diffusing 
outward.  [1892] 

O.  .So  that  you  may  say,  if  this  rostrum  is  a  block 
or  chunk  of  solid  carbon  dioxide,  you  have  a  layer  of 
relatively  pure  carbon  dioxide  next  to  that  chunk  or  block, 
and  then  progressively  it  becomes  more  dilute  as  that  gas 
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diffuses  into  the  atmosphere  surrounding  that,  is  that 
correct  ? 

Mr.  Caughey:  May  I  inquire  if  you  are  referring  to 
a  block  of  ice  that  is  in  the  chamber  or  out  of  the  cham- 
ber?   The  question  seems  to  me  to  refer  to  both. 

The  Court :  I  think  now  he  is  just  talking  about  one 
exposed  to  the  atmosphere. 

Mr.  Miketta :     Exposed  to  the  atmosphere. 

Mr.  Caughey:     Yes. 

Q.     By  Mr.  Miketta:     Is  that  correct? 

A.  That  is  correct.  That  layer  of  pure  gas  is  very 
thin. 

O.     Yes;  but  the  layer — 

The  Court:     When  the  block  is  not  confined,  of  course. 

A.     Yes. 

Q.  By  Mr.  Miketta:  When  you  say  "pure  carbon 
dioxide''  do  you  mean  just  100  percent  carbon  dioxide? 

A.     Yes. 

Q.  But  let  us  assume  that  the  dilution  or  diffusion 
into  the  air  only  is  sufficient  to  give  you,  say,  a  50  per- 
cent air  and  50  percent  carbon  dioxide  content,  how  thick 
is  that  layer? 

Mr.  Caughey:  May  your  Honor  please,  I  want  to  ob- 
ject to  this  as  not  proper  cross-examination.  My  ex- 
amination was  [1893]  directed  to  gases  given  oft'  in  the 
chamber.  I  did  not  go  into  the  question  of  the  subliming 
in  general  or  what  would  happen  in  the  atmosphere  and 
various  and  sundry  conditions.  I  do  not  believe  it  is 
proper  cross-examination,  and  unnecessarily  extending  the 
examination  which  is  not  material. 

Mr.  Miketta:  T  think  we  are  entitled  to  understand 
the  reasons  underlying  the  witness'  answers,  your  Honor. 
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The  Court:  Well,  I  think  that  is  true,  but  I  do  not 
particularly  see  the  materiality.  I  think  you  are  entitled 
to  determine  the  knowledge  of  this  man  on  these  sub- 
jects, and  if  it  is  not  too  lengthy  I  won't  interfere. 

Mr.   Caughey:     No;  it  is  not,  your  Honor. 

The  Court:  You  may  proceed.  But  I  do  not  think 
the  question  is  very  clear. 

Mr.  Miketta :     Well,  I  will  rephrase  it,  your  Honor. 

Q.  A  block  or  body  of  solid  carbon  dioxide  would 
be  surrounded  with  a  layer  of  gas,  with  substantially  pure 
carbon  dioxide  next  to  that  block  and  of  varying  degrees 
of  diffusion  therefrom.  Approximately  at  what  point 
from  the  surface  of  that  block  would  you  say  that  the 
concentration  of  carbon  dioxide  in  the  surrounding  air 
film  is  about  50  percent? 

A.  I  would  not  even  attempt  to  say.  In  a  particular 
case  T  would  get  a  gas  analysis  apparatus  and  sample  tube 
and  find  out. 

Q.     Have  you  done  so?  A.     Yes.  [1894] 

Q.     And  what  were  your  results? 

Mr.  Caughey :  That  is  objected  to  as  no  proper 
foundation  laid. 

Mr.  Miketta :  T  am  trying  to  establish  the  basis  for 
an  estimate. 

Mr.  Caughey:  He  should  have  the  size  of  the  block, 
temperature  conditions  on  a  particular  day,  and  so  on.  It 
is  not  material. 

The  Court:  It  seems  to  me  it  is  not  of  very  much 
\ahie  what  his  test  happened  to  show.  You  might  have 
made  that  test  in  a  chamber  under  pressure:  you  might 
have  done  it  at  atmosphere;  you  might  have  done  it  at 
\  arying  conditions,  where  the  atmosphere  was  surcharged 
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with  moisture,  where  the  air  was  perfectly  rare,  where  the 
temperature  was  high  or  the  temperature  low ;  and  the  size 
of  the  block  would  have  an  effect;  the  density  of  the  block 
would  have  an  effect,  and  so  on. 

Mr.  Miketta:  I  don't  think  so,  your  Honor.  I  think 
every  block  gives  off  some  carbon  dioxide  and  forms  this 
film.     Let  us  leave  it  at  that. 

The  Court:  Yes.  I  think  the  principle  is  sound,  but 
when  you  get  down  to  that  much  analysis  there  are  too 
many  elements  that  have  to  be  gone  into. 

Mr.  Miketta :    Yes. 

The  Court :  Every  one  of  those  might  conceivably 
have  an  effect  upon  the  answer  to  that  question,  might 
they  not,  Mr.  [1895]  Jones? 

A.     Yes;  they  would. 

The  Court:  And  probably  a  lot  more  that  I  do  not 
know  anything  about. 

Mr.  Miketta :     Just  one  more  question,  your  Honor. 

Q.  Ordinarily  air  would  not  enter  the  pores  of  that 
block  of  material,  however,  because  of  the  protecting  dif- 
fusing film  of  carbon  dioxide? 

A.  On  the  contrary,  air  does  enter  the  pores  of  a 
block,  and  rather  surprisingly  so.  You  may  get  as  much 
as  10  i^ercent  of  air  at  a  depth  of  a  quarter  to  half  an 
inch  inside  the  surface  of  the  block  under  conditions 
where,  superficially,  you  certainly  would  not  expect  to  find 
any  air. 

Q.  I  certainly  would  not  if  there  is  an  out-going 
subliming  gas  current,  you  might  say,  and  this  protecting 
film  of  carbon  dioxide.  How  do  you  explain  the  entrance 
of  air  into  the  block  if  you  have  carbon  dioxide  exuding 
or  being  sublimed  from  that  block  at  all  times? 
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A.  By  diffusion.  1  don't  know  just  what  the  molecular 
velocity  is  of  a  molecule  of  air,  but  I  know  that  fish  do 
swim  upstream. 

Q.  So  that  actually,  then,  when  you  have  a  chamber 
with  a  block  in  it  air  could  get  into  the  pores  of  that  block 
when  the  chamber  has  an  outlet  so  that  it  is  connected 
with  the  atmosphere? 

A.     It  is  a  chamber,  now,  in  the  question?   [1896] 

Q.  We  have  a  chamber  with  a  block  and  there  is  a 
surface  exposed  on  that  block.  A.     I  would  say  no. 

Q.  In  contact  with  the  air  or  gas  in  the  chamber,  and 
that  chamber  is  in  turn  in  communication  with  the  at- 
mosphere. 

A.     I  would  answer  no;  definitely  no. 

Mr.  Caughey :  May  your  Honor  please,  I  want  to 
again  resume  my  objection.  I  think  that  this  has  gone  far 
enough.  I  do  not  see  the  materiality  of  counsel.  I  think. 
if  he  can  point  out  to  the  court  where  it  is,  I  have  no 
objection;  but  I  certainly  don't  think  it  is. 

Mr.  Miketta:     I  think  it  speaks  for  itself,  your  Honor. 

Q.  You  have  referred  to  the  Flemming  patent,  955,- 
454~that  is  EE-8— and  the  Julius  patent,  1,018,.S68. 
which  is  Exhibit  EE-9,  and,  as  I  understand  your  testi- 
mony, these  devices  produce  products  or  sticks  of  solidi- 
fied carbon  dioxide  of  medium  density,  is  that  correct? 

A.     Yes. 

O.  And  with  reference  to  the  Julius  patent.  EE-9,  T 
Ixlicvc  you  stated  that  this  produces  sticks  of  solidified 
carbon  dioxide  of  higher  density  because  that  i)articular 
device  is  driven  by  means  of  a  screw  and  not  simply 
jmshcd  in  by  hand,  is  that  correct? 
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Mr.  Caughey:     Just  a  second.     I  don't — 

A.     I  did  not  so  state. 

Q.  By  Mr.  Miketta:  Is  it  a  fact — I  am  sorry  that 
I  [1897]  misunderstood  you.  But  is  it  a  fact  that  in  the 
Juhus  patent,  EE-9,  the  pressing  pkmger  34  is  moved  by 
means  of  a  hand  wheel  and  a  screw  shaft? 

A.     That  is  correct. 

Q.  And  is  it  not  a  fact  that  a  screw  is  generally  used 
to  apply  more  power  than  can  be  normally  attained  by 
simply  moving  the  shaft  axially  by  hands? 

A.  That  is  correct;  and  if  the  chamber  in  Julius  were 
a  smooth-walled  chamber,  no  doubt  the  screw  might  ap- 
ply sufficient  pressure  so  to  reverse  my  answer.  I  would 
not  be  sure  that  that  screw  could  not  apply  sufficient 
pressure  to  produce  a  high-density  product. 

Q.  Do  you  find  any  description  in  the  Julius  patent 
stating  the  size  of  perforations,  if  any,  in  the  inner  cylin- 
der of  the  device? 

A.     At  the  moment  I  am  not  sure. 

Q.  Will  you  examine  the  patent  and  state  whether  it 
describes  a  cylinder  provided  with  perforations?  To  ex- 
pedite your  examination.  Dr.  Jones,  on  page  1,  in  line 
110,  I  think  it  is  referred  to  as  a  "porous  tube  24",  and 
the  same  language  appears  on  page  2. 

A.     Yes. 

Q.     In  lines  55-56.  A.     Yes. 

Q.     Refers  to  "pores".  A.     Yes.   [1898] 

Q.  But  there  are  no  dimensions  given  as  to  the  size 
of  those  pores  ?  A.     I  do  not  find  any. 

O.     And  their  number  is  not  specified?  A.     No. 

Q.  I  believe  you  had  testified  some  days  ago  that  you 
were  familiar  with  similar  devices  known  as  the  Goosman 
device,  I  beheve?  A.     Yes. 
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Q.     Which  formed  sticks?  A.     Yes. 

Q.  And  that  was  prior  to  1924,  I  believe,  or  between 
1926  and  1920,  was  it?  A.     I  believe  so. 

Q.  And  those  sticks  were  in  use  at  that  time,  is  that 
correct?  A.     Yes;  they  were. 

Q.  What  was  the  diameter  of  the  sticks  of  solidified 
carbon  dioxide  made  in  the  device? 

A.  The  Goosman  device  made  a  pencil  approximately 
a  half  inch  in  diameter. 

Q.  Have  you  ever  seen  these  Julius  or  Flemming  de- 
vices? A.     No;  I  have  not. 

Q.  You  do  not  know  the  size  of  the  pencils  or  sticks 
that  were  made  in  these? 

A.  T  can  only  infer  that  from  the  showing  of  the 
valve  [1899]  outlet  of  a  carbon  dioxide  cylinder  in  Figure 
1,  which  would  give  this  a  diameter  of  certainly  less  than 
one  inch. 

Q.  Do  you  see  any  reason  why  a  stick  of  solidified 
carbon  dioxide  two  inches  in  diameter  could  not  be  made 
on  these  devices?  A.     No. 

Q.  Do  you  see  any  reason  why,  by  following  the  sys- 
tem used  by  Julius,  for  example,  one  could  not  make  a 
stick  six  inches  in  diameter? 

A.  I  think  that,  with  that  construction,  the  difficulty 
^\  ould  increase  progressively  as  you  increased  the  size  and 
it  would  increase  more  than  in  proportion  to  the  size. 

Q.     What  difficulty  are  you  referring  to,  sir? 

A.  First,  the  fact  that  the  device  shows  no  removable 
closure  liead  except  a  screwed  device,  and  I  believe  that, 
whereas  unscrewing  a  connection  to  take  out  a  piece  of 
solid   from  a  one-inch  pipe  is  not  must  of  a  chore,  un- 
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screwing  a  ten-inch  pipe  to  take  a  piece  of  sohd  out  of  it 
is  quite  an  operation. 

Q.     You  are  referring  to  the  Flemming  patent,  EE-8? 

A.  I  was  referring  to  the  Juhus  patent  at  the  moment, 
EE-9;  but  the  same  comment  appHes  to  the  Flemming 
patent. 

Q.  I  call  your  attention,  Dr.  Jones,  to  the  fact  that  in 
the  Julius  patent  we  have  a  remo\^able  quickly-detached 
yoke  consisting  of  the  arms  18  and  19  hinged  on  a  stud 
17  and  held  together  by  means  of  the  yoke  A.  It  is  not 
necessary  to  [1900]  unscrew  that  device  from  the  cylin- 
der, is  it?  A.     No. 

Q.  And  actually,  after  you  have  uncoupled  the  device 
from  the  cylinder,  all  you  have  to  do  is  then  actuate  the 
hand  wheel  and  press  the  stick  from  the  open  end  of  the 
cylinder,  is  that  correct? 

A.  The  same  comment :  The  hand  wheel  presents  an 
entirely  different  problem  in  a  large  commercial  block 
from  the  problems  that  would  be  met  in  making  a  pencil. 

Q.     And  what  are  those? 

A.  Simply  the  increased  difficulty  of  handling  the 
larger  size. 

Q.     A  question  of  degree,  is  that  correct? 

A.     Oh,  yes,  surely. 

Q.  You  might  need  a  stronger  man  to  operate  a  hand 
wheel  on  a  device  that  makes  a  one-foot  block  than  you 
would  for  making  the  three-inch  blocks? 

A.     You  might  not  be  able  to  find  such  a  man. 

Q.  But  the  presence  of  perforations  or  pores  or  open- 
ings in  the  cylinder  24  of  that  device  does  not  prevent 
anyone  from  extruding  a  pencil  or  stick  of  solidified  car- 
bon dioxide  from  that  device,  does  it? 
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A.  No;  retards  the  pressing,  makes  it  more  difficult  to 
press. 

Q.  Now,  I  would  like  to  have  you  refer  to  the  Holden 
patent,  EE-10,  patent  No.  1,054,772.  If  you  will  refer 
to  [1901]  Figure  2,  Dr.  Jones,  you  will  notice — I  think 
you  have  commented  about  the  inner  cylinder  or  the  in- 
ner lining  to  the  chamber  or  cylinder  of  that  press.  How 
large  are  the  perforations  or  openings  in  that  inter 
liner?  A.     T  don't  know. 

Q.     Do  you  know  their  number? 

The  Court:     Which  number  is  this,  Mr.  Miketta? 

Mr.  Miketta:     This  is  Exhibit  EE-10,  your  Honor. 

The  Court:     Thank  you. 

Mr.  Miketta:  That  is  the  second  Holden  patent,  No. 
1,054,772. 

The  Court:     Yes. 

A.  I  noted  more  particularly  Figure  8  in  that  patent, 
which  shows  more  clearly  the  perforated  liner. 

Q.  By  Mr.  Miketta:  All  right.  What  is  the  size  of 
the  opening  and  the  number  in  there? 

A.  Well,  to  save  time,  let  us  assume  that  that  cham- 
ber is  10  inches  in  height,  and  I  would  say  that  the  per- 
forations shown  would  be  somewhere  between  one-eighth 
and  one-quarter  inch  in  diameter. 

Q.     That  is  your  estimate? 

A.      Based  on  Figure  8  of  the  Holden  patent. 

Q.  You  are  a  patent  expert.  Are  patent  drawings  or- 
dinarily drawn  to  scale? 

A.  No.  A  good  deal  of  latitude  is  sometimes  taken 
with  the  patent  drawings.  [1902] 

O.  This  device  of  Holden's  was  designed  and  was 
capable,  I  take  it,  of  actually  pressing  ice  crystals  or  ice 
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chips  into  a  coherent  block  and  forcing  that  block  out  of 
the  chamber  by  the  hydraulic  cylinder  illustrated  at  the 
right  or  top  of  Figure  2,  is  that  correct? 

A.     Yes;  but — 

Q.     Now — pardon  me. 

Mr.  Caughey:     Just  a  second. 

A.  — I  would  have  to  qualify  that  answer,  that  there 
is  a  fundamental  difference  between  solid  carbon  dioxide 
and  water  ice,  in  that  on  application  of  pressure  to  water 
ice  shows  a  phenomenon  called  "regellation",  that  is,  water 
ice  can  be  melted  without  warming  it  up  by  merely  ap- 
plying pressure  to  it.  There  is  no  corresponding 
phenomenon  of  the  solid  carbon  dioxide  at  all.  So  that 
it  is  a  great  deal  easier  to  get  water  ice  out  of  such  a 
machine  than  it  would  be  solid  carbon  dioxide. 

Q.  Part  of  that  regellation  is  caused  by  the  increased 
temperature  ? 

A.  No.  Regellation,  I  think,  is  familiar  to  the  lay- 
man. The  pressure  of  the  weight  of  a  man  is  sufficient 
to  cause  the  ice  to  melt  in  his  heelprint  if  he  walks  on  a 
surface  of  water  ice  at  a  temperature  of,  say,  28  to  30 
degrees  Fahrenheit,  a  few  degrees  below  the  normal  melt- 
ing point;  and  that  is  not  caused  by  the  heat  of  the  shoe, 
but  the  weight,  the  effect  of  the  weight  impressed  upon 
the  water  ice.  The  melting  point  [1903]  of  solid  carbon 
dioxide  is  not  depressed  in  that  way  by  pressing. 

Q.  You  can  extrude  a  stick  of  solid  carbon  dioxide 
from  the  cylinders  of  Julius  and  the  Flemming  patents 
by  simply  using  a  manual  means.  Will  you  please  ex- 
plain why  it  is  not  possible,  in  your  opinion,  to  extrude 
or  push  out  a  solid  block  of  carbon  dioxide  from  a  ma- 
chine such  as  is  shown  by  Holden,  keeping  in  mind  that 
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Holden  shows  hydraulic  means,  pressure  means,  for 
pushing  that  block  out? 

A.  I  would  not  say  that  is  impossible.  I  would  say 
that  the  perforated  wall  greatly  increases  the  difficulty 
of  getting  the  block  out  and  raises  many  questions  as  to 
how  the  device  may  operate,  not  that  it  is  impossible. 

Q.     You  have  never  operated  the  machine? 

A.     No;  I  have  not. 

Q.  And  it  might  require  a  little  more  power  than  if 
you  had  a  completely  smooth  inner  wall,  is  that  correct? 

A.  Yes.  And  if  I  may  say  so,  I  was  basing  my  opin- 
ion upon  the  behavior  of  openings  in  the  side  walls  of 
solid  carbon  dioxide  presses,  which  show  defects  in  the 
block  structure  according  to  the  size  and  arrangement  of 
the  openings,  require  the  shearing  of  the  block  wherever 
the  material  has  been  forced  into  such  an  opening. 

Q.  The  Holden  patent  includes  an  inlet,  does  it  not, 
or  the  machine  of  the  Holden  patent  includes  an  inlet? 

A.     Yes.  [1904] 

Q.     And  it  includes  a  chamber?  A.     Yes. 

Q.     And  it  includes  a  piston  movable  in  that  chamber? 

A.     Yes. 

Q.     And  it  has  a  closure  head?  A.     Yes. 

Q.  And  there  are  hydraulic  means  for  moving  the 
piston  and  the  closure  head?  A.     Yes. 

Q.     And  it  includes  an  outlet  for  fluid  gas? 

A.  Yes.  As  to  inlets  and  outlets,  I  have  already  stated 
at  some  length  the  defects  in  these  parts  of  the  apj^aratus 
for  making  solid  carbon  dioxide.  However,  the  element 
Corresponding  to  the  words  of  the  question  appears  in  the 
drawing. 
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Q.  And  I  think  you  commented  on  the  fact  that  the 
inlet  was  at  the  bottom  of  the  chamber  and  that  if  you 
were  making  triple  point  ice,  there  would  be  a  tendency 
for  that  inlet  to  plug  up?  A.     Yes. 

Q.  In  your  opinion,  would  it  require  the  training  of 
a  chemical  engineer  to  move  that  inlet  from  the  bottom 
to  the  side  of  that  chamber? 

A.  Yes.  Without  taking  too  much  time  to  it,  as  a 
chemical  engineer,  the  process  that  patent  would  suggest 
to  me  would  be  to  take  solid  carbon  dioxide  and  devise 
some  way  of  making  [1905]  it  in  flakes  or  chips  or  small 
pieces  and  then  making  that  into  a  slush,  possibly  with 
alcohol  or  acetone  or  some  other  liquid  in  which  it  could 
be  suspended,  and  then  pumping  it  into  this  Holden  ma- 
chine through  the  inlet  shown,  and  filtering  off  the  alco- 
hol through  the  porous  walls  of  the  chamber,  returning 
the  alcohol  to  the  system,  and  pressing  that  slush  of  ma- 
terial in  here  to  form  a  block  of  solid  carbon  dioxide.  I 
don't  know ;  such  a  process  might  be  feasible. 

Q.  Dr.  Jones,  are  you  speaking  as  an  inventor  or  as 
a  man  skilled  in  carbon  dioxide  industry? 

A.  Well,  I  am  merely  looking  at  a  patent  drawing  and 
endeavoring  to  explain  to  you  why  I  don't  think  that  the 
inlets  and  outlets  shown  correspond  to  the  parts  of  the 
same  name  in  carbon  dioxide  presses. 

Q.  If  you  were  to  introduce  liquid  carbon  dioxide  into 
this  inlet  and  connected  the  outlet  shown  by  Holden  back 
to  a  liquefying  system  of  the  plant  somewhere,  is  there 
any  reason  why  you  could  not  make  snow  in  that  and 
compress  it  into  a  block?  \ 

A.  With  the  inlet  properly  placed  and  the  necessary 
changes  made  in  the  machine,  there  is  no  reason  at  all 
why  it  could  not  make  it. 
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Q.     Just  what  changes  would  you  make  in  the  machine? 

A.  1  would  alter  the  position  and  structure  of  the  in- 
let; 1  would  take  out  the — 

Q.     In  what  way?  [1906J  A.     What? 

Q.     In  what  way? 

A.  T  would  put  it  in  the  top  or  side  of  the  chamber  and 
provide  it  with  a  nozzle;  [  would  remove  the  perforated 
liner  altogether;  and  that  is  essentially  all  that  would 
have  to  be  done  to  the  machine. 

Q.  As  a  matter  of  fact,  .you  couid  leave  that  liner  in 
there  and  still  press  blocks  with,  perhaps,  slightly  more 
horsepower  being  used  in  the  hydraulic  plunger? 

A.  Well,  I  don't  really  know.  I  have  testified  that  I 
never  ran  the  machine,  and  there  is  a  good  deal  of  doubt 
in  my  mind  as  to  just  how  those  channels  and  perfora- 
tions would  work.     I  don't  know. 

Q.  Let  us  go  to  a  different  subject.  I  think  you 
stated  that  the  generic  term  "diaphragm  valve"  refers  to 
any  one  of  three  types :  A  relief  valve,  a  differential 
pressure  valve,  or  a  pressure-reducing  valve. 

A.     Yes. 

Q.  Does  the  patent  in  suit  teach  which  one  of  these 
three  are  to  be  used?  A.     Yes;  it  does. 

Q.     Where  do  you  find  that  teaching? 

A.  It  states  that  the  diaphragm  valve  is  used  to  main- 
tain a  definite  pressure  in  the  line  80,  which  indicates 
clearly  that  the  diaphragm  valve  is  to  be  responsive  to 
the  pressure  in  the  system  on  the  left  side  of  the  valve. 
as  [1^X)7J  shmvn  in  the  diagram,  and  not  to  the  differ- 
ential pressure  or  to  the  pressure  on  the  right. 
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Q.  During  what  period  of  time  in  a  cycle  does  that 
diaphragm  valve  84  maintain  automatically  a  definite 
pressure  in  that  Hne  80? 

A.  In  the  example  recited  in  the  patent  it  does  it  at 
all  times,  but  in  practical — 

Q.     Throughout  the  entire  cycle   of  operation? 

A.  Yes;  throughout  the  entire  cycle  of  operations, 
but  in  the — 

Q.     Please  explain  to  me  how. 

Mr.  Morris:     He  has  not  finished  his  answer. 

Mr.  Miketta:     Pardon  me. 

A.  But  in  the  practical  operation  of  the  machine  it 
has  no  effect  whatever  on  the  pressure  in  the  line  80  so 
long  as  the  blower  is  small  in  proportion  to  the  rate  at 
which  gas  is  supplied  to  it;  and  under  those  conditions 
it  operates  only  after  the  liquid  supply  to  the  machine 
has  been  shut  off  and  the  exhauster  has  reduced  the 
pressure  to  the  value  for  which  the  valve  has  been  set. 

Q.  Now,  will  you  please  refer  to  Fig.  1,  first  of  all? 
The  pressure  in  82  and  line  S3  is  on  the  order,  T  think 
you  said,  of  6  or  8  inches  of  water,  or  half  a  pound,  is 
that  correct? 

A.  Well,  it  might  be.  I  would  agree  with  Professor 
Clapp,  it  could  be  anything  up  to  about,  say,  two 
pounds.  [1908] 

Q.  It  could  be.  Actually,  in  practice,  I  think  you 
stated  that  gas  holders  such  as  gas  holder  12  were  op- 
erated at  a  pressure  of  not  more  than  about  half  a  pound, 
is  that  correct? 

A.  No.  I  stated  a  probable  example  as  to  how  one 
skilled  in  the  art  would  be  likely  to  operate  such  a  gas 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1129 

(Testimony  of  Charles  L,  Jones) 

holder  and  might  operate  it  at  any  pressure  up  to  two 
pounds. 

Q.  All  right.  So  your  maximum  pressure  at  82.  let 
us  say,  may  be  as  high  as  two  pounds? 

A,     That  is  correct. 

Q.  The  pressure  for  which  the  diaphragm  valve  84  is 
set  is  a  pressure  of.  say,  one  pound  or  a  half  pound  or 
zero  gauge?  A.     That  is  correct. 

Q.  So  that  the  diaphragm  valve  84  would  not  permit 
the  flow  of  gas  from  82  into  line  80  unless  the  pressure 
in  line  80  was  on  the  order  of  one  pound,  half  a  pound, 
or  zero  gauge? 

A.  That  is  correct;  no  gas  will  flow  through  the  dia- 
phragm valve  unless  the  pressure  in  line  80  is  below  the 
pressure  for  which  the  valve  is  set. 

Q.  And  the  pressure  for  which  the  valve  is  set  may 
be  anything  from  one  pound  to  even  sub-atmosphere 
pressure,  is  that  correct?  A.     It  could  be. 

Q.  The  cham.bers  50  and  60  are  inter-connected,  are 
they  not?   [1909]  A.     Yes. 

Mr.  Caughey:  And  you  are  referring  to  Fig.  1  in  that 
question  ? 

Mr.  Miketta:    Yes. 

O.  And  the  head  70  is  supposed  to  close  that  chamber 
before  snow  formation  takes  place,  is  that  correct? 

A.     Yes. 

Q.  Tt  is  not  so  shown  in  the  drawing,  but  I  believe 
you  stated  that  it  should  be  closed?  A.     Yes. 

O.  At  the  intiation  of  an  operation,  with  the  chamber 
closed  and  the  valve  39  still  closed  so  that  no  liquid  is 
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being  injected,  what  pressure  would  you  have  in  the  asso- 
ciated chambers  50  and  60? 

A.  You  would  have  whatever  pressure  the  diapraghm 
valve  84  has  been  set  to  maintain. 

Q.  In  other  words,  you  can  have  a  pressure  of  one 
pound,  zero  gauge,  or  a  sub-atmospheric  pressure? 

A.     That  is  correct. 

Q.     But  not  in  excess  of  one  pound? 

A.  Not  in  excess  of  the  gas  holder  pressure,  in  any 
event;  not  in  excess  of  the  pressure  for  which  the  valve  is 
set. 

Q.  When  you  open  the  valve  39  and  inject  liquid  car- 
bon dioxide  into  the  chamber  50  some  vaporization  will 
take  place,  will  it  not?  [1910]  A.     It  will. 

Q.     And  the  pressure  in  the  chamber  50  will  rise? 

A.     Yes. 

Q.  And  throughout  the  injection  period  some  pressure 
in  excess  of  one  pound  or  two  pounds  will  exist  in  cham- 
bers 50  and  60  and  line  80,  is  that  correct? 

A.  No;  it  will  only  exist  if  the  exhauster  is  suffi- 
ciently small  in  proportion  to  the  snow  machine  so  that 
it  is  not  capable  of  taking  all  the  gas  away  at  the  pressure 
set  on  the  diaphragm  valve.  In  order  to  build  up  a  pres- 
sure higher  than  that  for  which  the  diaphragm  valve  is 
set  it  is  necessary  to  give  the  exhauster  more  gas  than 
it  is  capable  of  taking  away.  ' 

Q.  Ts  there  any  statement  in  the  patent  to  the  effect 
that  the  exhauster  81  should  be  of  sufficient  size  to  ac- 
tually take  away  all  of  the  gas  which  is  formed  during 
the  snowing  operation? 

A.  I  do  not  believe  there  is  too  definite  a  statement 
about  the  capacity  of  that  blower,  that  exhauster,  in  the 
patent. 
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Q.     Will  you  point  to  any  statement? 

A.  1  am  in  difficulty,  because  the  statement,  which  is 
page  2,  line  9,  relies  entirely  upon  the  connotation  given 
to  the  verb.  It  says :  "The  exhauster  81  drives  the  low 
pressure  gas" — I  don't  know  just  how  to  interpret  that. 
I  don't  know  that  I  can  interpret  it.  Professor 
Clapp  [1911]  interpreted  it  to  mean  that  the  pressure  in 
the  exhauster  suction  always  had  to  be  lower  than  the 
pressure  in  the  lower  outlet. 

Q.     As  I  understand — pardon  me. 

A.  It  might  mean  that  it  drives  the  gas  out  of  the 
press  only  during  a  part  of  the  cycle,  while  during  some 
other  part  of  the  cycle  it  might  not  drive  it  at  all.  I 
am  frank  to  say  that  I  can't  tell. 

Q.  As  I  understand  your  present  explanation,  Dr. 
Jones,  the  exhauster  is  supposed  to  maintain  this  pres- 
sure of,  we  will  say,  below  one  pound  or  thereabouts  in 
the  line  80  and  in  the  chambers  50  and  60? 

A.  At  the  conclusion  of  the  solidification  operation, 
yes;  and,  perhaps,  during  the  solidification  itself.  I  do 
not  know. 

Q.  Well,  that  is  what  I  am  trying  to  find  out.  T  ap- 
proached it  from  the  other  angle  first  and  asked  you 
whether  during  the  period  that  liquid  CO-j  was  being  in- 
jected into  the  chamber  50  a  pressure  above  two  pounds 
or  one  pcjund  would  be  formed  in  that  chamber  50  and 
60  and  in  the  line  80,  and  I  understood  your  answer  to 
be  "No;"  because  the  exhauster  81  would  drive  it  away. 

A.  That  was  a  part  of  my  answer.  If  the  exhauster 
81  is  of  sufficient  capacity  to  take  it  away,  the  pressure — 
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Q.  The  patent  does  not  teach  you  what  pressure  to 
use  ? 

A.  The  patent  is  entirely  silent  as  to  the  exact  size 
of  [1912]  the  exhauster,  and  that  is  a  detail  which  one 
skilled  in  the  art  would  presumably  determine  for  him- 
self;  that  is,  to  tell  him  that  that  should  be  what  number 
in  a  catalog-  or  what  the  exact  size  of  that  blower  should 
be  is  hardly  within  the  scope  of  the  ordinary  patent  spe- 
cification. .We  have  nothing  in  the  patent  specification  on 
which  to  base  any  conclusion,  except  the  verb  "drives"  in 
line  9,  page  2,  and  I  have  no  more  skill  at  interpreting 
that,  I  think,  than  anyone  else.     I  don't  know. 

Q.     You  are  a  man  skilled  in  the  art,  are  you  not? 

A.  I  don't  know  that  the  word  ''drives"  means  to  me 
any  more  than  it  means  to  anyone  else. 

Mr.  Caughey:  Just  a  second.  Are  you  asking  this 
question  to  him  as  a  man  skilled  in  the  art,  now,  or  as  to 
one  who  is  a  patent  expert?  Is  this  last  question  directed 
to  him  as  one  skilled  in  the  art?  Is  that  my  under- 
standing? 

Q.  By  Mr.  Miketta:  As  of  what  date  did  you  answer 
that  question,  Dr.  Jones? 

A.     I  haven't  really  answered  it  and  I  can't  answer  it. 

O.  Very  well.  The  exhauster  81,  then,  and  its  rela- 
tive size  is  the  thing  that  determines  the  maximum  pres- 
sure which  will  be  generated  in  chambers  50,  60,  and  line 
80,  is  that  correct? 

A.  By  no  means.  The  valve  80a  is  in  that  line  and  is 
the  most  convenient  means  for  the  operator's  use  in  case 
he  wants  to  build  up  a  pressure  in  the  chamber  50.  [1913] 
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Q.     Well,  is  it  not  a  fact,  Dr.  Jones,  that  that  particu- 
lar valve  does  not  bear  a  number  in  the  original  patent? 
A.     Yes. 

Q.  Do  you  find  any  description  in  this  patent  at  all 
indicating  that  that  valve  is  to  be  manipulated  in  any  way 
for  the  purpose  of  building  up  a  pressure  in  the  chambers 
50  and  60?  A.     No. 

Q,  And  is  it  not  a  fact  that  the  patent,  on  page  2,  lines 
14  to  20,  states  that  ''Around  the  exhauster  81  a  by -pass 
is  provided  in  which  is  a  diaphragm  valve  84  which  may 
be  set  to  maintain  automatically  a  definite  pressure  con- 
dition within  the  inter-connected  chambers  50  and  60  and 
the  lines  and  apparatus  between  them  and  the  exhauster 
(SI"?     That  is  correct,  is  it  not? 

A.  Yes:  except  as  to  the  emphasis.  The  verb  in  the 
sentence  is  "may  be  set." 

Q.  And  the  verb  which  precedes  that  refers  to  the 
diaphragm  valve  84,  does  it  not? 

A.     "Which  may  be  set,''  yes. 

Q.  By  the  Court :  Just  how  are  you  going  to  do  it  to 
maintain  automatically  a  definite  pressure  condition  with- 
in the  inter-connected  chambers  50  and  60  and  the  lines 
and  apparatus  between  them  and  the  exhauster  81  ? 

A.  Well,  a  man  starting  to  operate  this  machine 
would  [1914 1  employ  a  nozzle  size  on  the  pipe  51  which 
would  determine  the  rate  at  which  he  made  snow^  in  the 
chamber;  and  if  he  were  one  skilled  in  the  art  and  in- 
stalled this  device  expecting  that  it  would  maintain  a  defi- 
nite pressure,  and  found  that,  although  he  wanted  to 
maintain  a  pressure  of  one  pound,  he  was  getting  two  or 
three  or  thirty  pounds  on  the  exhauster  intake — I  say,  if 
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he  wanted  to  maintain  one  pound  and  did  not  prefer  to 
just  let  that  condition  exist,  he  would  obviously  use  a 
smaller  nozzle  in  the  line  51  so  as  not  to  feed  gas  so 
rapidly  to  the  exhauster. 

Q.  If  he  wanted  to  maintain  a  pressure  of  one  pound 
he  would  not  make  any  triple  point  ice? 

A.     No,  sir;  not  maintaining  a  pressure  of  one  pound. 

Q.  He  might  as  well  throw  the  apparatus  into  the 
sewer,  if  that  is  what  he  wanted  to  make,  triple  point 
ice  ? 

A.  Oh,  no.  If  he  wanted  to  make  triple  point  ice, 
he  would  not  throw  the  apparatus  away;  he  would 
close  the  valve  80a,  but  the  patent  does  not  tell  him  to  do 
that.     The  patent  merely  shows  the  apparatus. 

Q.  Yes.  But  the  patent  does  not  say — as  I  have  read 
it  many  times — it  does  not  say  anything  about  any  other 
arrangement.  Now,  in  this  line,  in  this  drawing.  Figure 
1,  they  show  a  valve  on  the  conduit  line,  the  vertical 
conduit  line  80;  it  shows  a  valve  on  the  lateral  line  lead- 
ing off  to  the  left;  it  shows  a  valve  at  the  top  from  that 
vertical  line  leading  off  the  valve;  it  shows  another  valve 
on  the  conduit  [1915]  Hne  34;  and  it  shows  a  valve  on 
38;  it  shows  valves  on  both  sides  of  the  tanks  75  and  77: 
it  shows  in  the  drawing  a  good  many  different  valves; 
but  when  it  comes  to  talking  about  maintaining  the  pres- 
sure, it  does  not  say  anything  about  the  valves  at  all;  it 
relies  upon  the  exhauster  and  the  diaphragm  valve.  Mani- 
festly the  minute  you  open  the  inlet  valve  39  you  are 
going  to  begin  to  have  evaporation,  you  are  going  to  be- 
gin to  build  up  pressure,  aren't  you? 

A.     Yes,  sir.  ■;  ^ 
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Q.  Now,  he  apparently  proposes  to  control  that  pres- 
sure through  the  exhauster,  and  not  by  him  closing  that 
valve. 

A.     In  the  example  stated  in  the  patent;  yes. 

The  Court:  We  will  adjourn  until  quarter  after  two. 
That  will  give  you  time. 

(Whereupon  a  recess  was  taken  until  2:15  o'clock 
p.  m.  of  the  same  day.)    [1916] 

Afternoon  Session 
2:15  O'clock. 


recalled. 


resumed. 


DR.  CHARLES  L.  JONES, 
Cross- Examination, 


The  Court :  Let's  see :  we  were  at  the  point  where  you 
said  you  would  not  just  throw  the  apparatus  away;  you 
would  just  turn  the  valve. 

The  Witness:     That  is  correct. 

Q.  By  Mr.  Miketta:  Dr.  Jones,  as  I  understand  your 
testimony,  the  term  "definite  pressure"  as  used  in  this 
patent  refers  to  the.se  pressures  at  one  pound,  half  a 
pound,  zero,  or  sub-atmospheric,  is  that  correct? 

A.  As  1  read  the  specification,  I  think  the  word  '"defi- 
nite" is  in  the  description  of  his  example,  and  that  is  what 
it  means. 

O.  And  such  definite  pressure  is  to  be  maintained  dur- 
ing the  entire  operation  of  the  machine? 

A.     In  the  exaniple  of  the  specification;  yes. 
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Q.  During  the  formation  and  the  collection  of  solid 
carbon  dioxide  in  the  chambers  50  and  60  to  which  the 
line  80  is  attached? 

A.     In  the  example  given  in  the  specification;  yes. 

O.  And  if  you  did  not  have  this  diaphragm  valve  84, 
you  could  not  maintain  that  definite  pressure  in  those 
chambers?  A.     No;  I  would  not  say  that.  [1917] 

Q.  Will  you  please  point  out  wherein  in  the  patent 
any  other  means  for  maintaining  a  definite  pressure  is 
disclosed  ? 

A.  As  I  have  pointed  out,  the  diaphragm  valve  main- 
tains its  open  or  closed  position  responsive  only  to  the 
pressure  in  the  line  80;  and  if  the  relation  between  the 
speed  at  which  you  are  making  snow  and  the  size  of  the 
blower  is  such  as  to  maintain  a  uniform  pressure  in  that 
chamber  with  the  diaphragm  valve  closed,  in  such  a  case 
the  diaphragm  valve  makes  no  diflFerence  during  that 
period. 

O.  Is  it  not  a  fact,  though,  Dr.  Jones,  that  the  patent 
only  discloses  one  means  for  maintaining  a  definite  pres- 
sure and  that  means  is  the  diaphragm  valve  84? 

A.     No. 

O.  When  the  patent  states,  on  page  2,  in  lines  14  to 
20.  the  matter  which  we  have  previousy  read,  does  it  not 
state  there  that  the  diaphragm  valve  may  be  set  to  main- 
tain automatically  a  definite  pressure? 

The  Witness :  Will  you  read  the  last  question  back  to 
me.  please? 

(Question  read  by  the  reporter  as  requested.) 

A.  The  patent  discloses  three  means  as  parts  of  the 
system  which  influence  the  pressure,  possibly  I  should  say 
four.     The  patent  discloses  means  81,  the  exhauster;  the 
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means  84,  diaphragm  valve;  the  unnumbered  valve  means 
80a  which — strike  that — and  the  liquid  inlet  connection 
51,  all  of  which  elements  necessarily  affect  the  pressure 
in  the  f  19181  chamber.  The  wording  of  the  specification 
only  discusses  the  cooperation  between  the  exhauster  81 
and  the  diaphragm  valve  84. 

Q.  But  there  is  no  actual  description  or  teaching  re- 
garding the  valves  which  you  have  mentioned  in  your 
preceding  answer?  A,     What  do  you  mean? 

Q.     The  unnumbered  valve? 

A.     A  description  of  the — 

Mr.  Caughey:  Just  a  second.  I  object  to  the  question 
as  indefinite  whether  he  is  talking  about  teachings  from 
what  one  would  get  from  it,  or  whether  he  is  talking  as 
to  the  written  language  or  drawings  or  what. 

Mr.  Miketta:     1  will  rephrase  it. 

Q.  But  there  is  no  statement  in  the  patent  calling  your 
attention  to  those  valves  or  their  manipulation,  is  that 
correct  ? 

The  Court :  Now.  by  ''those  valves"  you  mean  which 
ones  ? 

Mr.  Miketta :  The  valves  to  which  we  have  referred  as 
80c  and  80a,  your  Honor.  A.     Oh.     No. 

Q.  The  chambers  50  and  60,  together,  constitute  a 
cliamber,  do  they  not?  A.     They  do. 

O.     How  large  should  50  be  with  respect  to  60? 

A.  In  the  approximate  proportions  shown  in  Fig. 
2.  [19191 

O.  Can  yon  point  to  a  statement  in  the  patent,  Dr. 
Jones,  which  teaches  you  to  maintain  those  particular  pro- 
portions ?  A.     No. 
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Q.  In  other  words,  considerable  variation  could  exist 
between  the  relative  sizes  of  chambers  50  and  60? 

A.  It  might  be  possible.  I  don't  know  why  anyone 
would  vary  or  alter  that  proportion,  unless  he  had  some 
reason  for  doing  so  outside  the  disclosure  of  the  patent. 

Q.  Am  I  correct  in  understanding  you  to  state  that  if 
a  chamber  is  provided  with  a  pressing  plunger  movable 
therein  and  with  a  movable  closure  at  one  end,  and  that 
chamber  had  but  a  small  offshoot  with  a  snow  valve  lo- 
cated in  that,  then  it  would  not  embody  the  machine 
shown  in  this  patent,  is  that  correct? 

A.  I  cannot  answer  that  question  without  having  be- 
fore me  a  drawing  in  as  responsive  showing  the  detail 
and  proportions  as  this  drawing,  so  that  I  could  compare 
the  two  machines. 

Q.     Well,  assuming  that — 

The  Court:  Just  a  moment,  please.  Will  you  read 
that  question  again? 

(Question  read  by  the  reporter.) 

Mr.  Caughey:  May  your  Honor  please,  I  do  not  un- 
derstand what  the  question  means.  It  is  not  definite  to 
me:  it  may  be  to  your  Honor.  There  certainly  is  no  testi- 
mony in  the — 

The  Court:  I  am  frank  to  say  I  do  not  get  it.  Read 
it   [1920]   to  me  again  and  see  if  I  am  just  dumb. 

(Question  again  read  by  the  reporter.) 

Mr.  Caughey:  I  do  not  so  recall  the  witness  testify- 
ing on  direct  examination.  I  don't  know  what  they  are 
getting  at  here.  He  has  not  testified,  as  far  as  I  can 
remember — 

Mr.  Miketta :  May  the  court  please,  the  witness  in  a 
previous   answer   stated   that   these   relative   sizes   of   the 
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snow  chamber  50  and  of  the  compression  chamber  60  are 
apparently  critical.  T  am  just  attempting  to  elicit  from 
him  an  opinion  as  to  whether  a  pressing  chamber  60,  j^ro- 
\'idecl  with  a  movable  pressing  plunger  therein  and  a 
movable  closure  member,  and  also  including  a  small  ad- 
jacent chamber  or  extension — a  small  one  in  comparison 
with  the  size  of  the  pressing  chamber — ^and  that  small 
size  chamber  were  provided  with  an  inlet  valve  or  snow 
^'al\•e,  whether,  in  his  opinion,  this  machine  would  embody 
the  machine  of  the  patent,  built  in  accordance  with  his 
understanding  of  this  patent. 

Mr.  Caughey :  I  also  object  as  assuming  a  fact  not  in 
evidence,  in  connection  with  my  previous  objection. 

Mr.  Morris:  May  I  add  just  one  word;  that  it  seems 
to  me  that  the  witness  is  being  asked  to  interpret  the 
claims  of  this  patent.  True,  quite  indirectly;  neverthe- 
less, the  question  really  is  an  attempt  to  find  out.  or  have 
this  witness  say  to  your  Honor  that  you  can  or  cannot 
find  a  certain  machine  to  be  an  anticipation  of  the  patent 
in  suit — of  the  claims.   [1921] 

Mr.  Miketta:  I  don't  think  that  is  true,  your  Honor. 
I  am  simply  trying  to  find  out  what  this  witness  means 
by  his  last  answer,  so  the  best  way  is  to  give  him  an  ex- 
ample, but  let's  find  out  what  he  says  about  that. 

The  Court :  Let  us  see  what  his  answer  will  be.  Maybe 
I  can  judge  better  after  I  get  the  answer. 

A.     Referring  to  the  patent  to  Julius — 

?^Ir.  Caughey:  You  direct  him  to  Figure  1  of  the 
patent  ? 

Mr.  Miketta:     Figures  1,  2  and  3. 

A.  Referring  to  the  patent  to  Julius,  1,018,568,  I  find 
there  a  chamber,  a  pressing  plunger;  I   find  a  small  ad- 
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jacent  chamber  11,  and  snow  is  injected  into  the  small 
adjacent  chamber  11.  I  am  merely  trying  to  illustrate 
or  show  the  court  that  I  can't  answer  the  question,  be- 
cause I  certainly  would  not  say  that  the  apparatus  shown 
in  Julius  is  the  equivalent  to  the  apparatus  Fig.  2,  and 
I  have  not  been  shown  drawings,  or  anything  to  compare 
with  Fig.  2,  and  I  don't  know  what  machine  the  question 
is  being  asked  about.     I  can't  answer  it. 

Q.     Are  you  familiar  with  the  Frick  presses? 

A.     Yes. 

O.  They  constitute  a  chamber  with  a  plunger,  and 
closure;  then  there  is  a  side  opening  in  which  a  snow 
valve  is  located,  is  that  correct?  A.     Yes. 

Q.     Do  you  know  the  relative  sizes  of  those?   [1922] 

A.     Yes. 

Q.  Is  it  your  understanding  that  the  subject  matter 
of  this  patent  is  not  involved  in  the  Frick  press? 

Mr.  Caughey:  That  is  objected  to  as  calling  for  the 
conclusion  of  the  witness,  and  usurping  the  power  of  the 
court.     It  is  immaterial  at  the  present  time. 

The  Court:     I  think  so.     I  think  that  is  my  job. 

Mr.  Miketta:     That  is  right,  your  Honor. 

The  Court:     Unfortunately. 

Q.  By  Mr.  Miketta:  The  valve  39,  shown  in  Figure 
1,  Dr.  Jones,  is  automatically  actuated,  is  it  not? 

A.     It  is  so  shown  in  the  example. 

Q.  You  continue  to  refer  to  an  example.  Is  there 
more  than  one  in  this  patent? 

A.  No,  the  patentee  only  gives  one  example  of  the 
operation  of  his  process. 

Q.  Will  you  please  state  where  in  this  patent  the  ex- 
ample begins  and  ends?  [1923] 
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A.  I  don't  know  that  I  can  do  that.  Practically  the 
entire  specification  is  directed  to  a  single  example,  except 
for  the  portions  that  are  descriptive  of  the  apparatus 
itself. 

Q.     Valve  39  is  a  part  of  the  apparatus,  is   it  not? 
A.     It  is. 

Q.     So  that  the  example  includes  the  apparatus? 

A.     That  is  correct. 

Q.  Liquid  is  injected  by  the  valve  39  whenever  the 
piston  61  is  in  its  retracted  position,  as  shown  in  Figure 
1,  is  it  not?  A.     Yes. 

Q.  And  liquid  continues  to  be  injected  into  that  cham- 
ber 50  during  movement  of  that  compression  piston  61, 
or  at  least  a  part  of  the  stroke;  is  that  correct? 

A.     Will  you  read  the  question,  please? 

(Question  read  by  the  reporter.) 

A.  T  should  say  that  is  the  way  the  illustration  would 
seem  to  indicate. 

Q.  Dr.  Jones,  I  think  you  stated  that  even  a  plumber 
could  hook  up  the  pipe,  and  would  know  from  the  de- 
scription of  the  patent  just  how  much  pressure  should  be 
applied  to  the  snow  in  the  compression  chamber  61  ? 

A.     Yes. 

Q.  And  I  think  you  referred  to  the  fact  that  vou 
started  off  with  liquefied  carbon  dioxide  at  about 
1200  [1924]  pounds  per  square  inch? 

A.     I  did  not. 

O.     T  beg  your  pardon.  A.     I  did  not. 

O.  Will  you  please  point  out  in  the  patent  where  the 
l^ressme  in  pounds  per  square  inch  to  which  the  snow  is 
compressed  is  mentioned? 
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A.     Page  1,  lines  47  to  51: 

"The  gas  to  be  solidified  is  led  through  a  pipe  14  into 
a  compressor  15  from  which  it  is  discharged  through  a 
pipe  16  at  a  desired  high  pressure,  for  example,  about 
1200  lbs.  per  square  inch." 

There  is  no  liquihcation  in  that  pipe.  That  pipe  car- 
ries only  high  pressure  uncondensed  hot  gas  at  the  pres- 
sure stated.     There  is  no  statement  of  liquefication. 

Q.  That  did  not  answer  my  last  question,  though :  To 
what  pressure  is  the  snow  compressed  in  the  compression 
chamber  in  pounds  per  square  inch? 

A.  I  have  said  that  I  see  no  reason  why  anyone 
would  depart  from  the  proportions  of  the  patent,  and  in 
the  patent,  as  shown,  the  cylinder  62  is  somewhat  smaller 
in  dimensions  than  the  cylinder  60,  so  that  the  pressure 
actually  exerted  on  the  solid  is  less  than  1200  pounds  per 
square  inch,  in  inverse  proportion  to  the  area  of  the 
hydraulic  cylinder  as  compared  with  the  area  of  the 
pressing  plunger. 

Q.  Is  it  your  opinion,  then,  that  one  should  meas- 
ure [1925]  these  patents  and  these  devices  in  accordance 
with  the  proportions  there  shown? 

Mr.  Caughey:  I  object  to  that  as  immaterial,  as  to 
what  his  opinion  should  be  on  that  subject.  It  is  not  ma- 
terial at  all. 

The  Court :     Overruled. 

Mr.  Caughey :  I  think  the  witness  has  already  stated — 

The  Court:  He  is  an  expert.  He  can  express  his 
opinion. 

A.  I  think  that  one  skilled  in  the  art,  if  he  had  never 
seen  such  j^ress,  and  decided  he  wanted  to  build  the  press. 
Figure  1.  of  Cole  and  McLaren,  the  first  thing  he  would 
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reach  for  would  be  a  scale  to  measure  dimensions  for  the 
drawing,  and  I  believe,  unless  he  had  some  reason  to  de- 
part from  that,  maintain  at  least  the  approximate  propor- 
tions that  the  patent  shows. 

Q.  Can  you  state  from  an  examination,  for  example, 
whether  this  chamber  60  is  supposed  to  be  6  inches  in  dia- 
meter, or  is  it  6  inches  square,  or  just  what  is  the  size 
of  that? 

A.  One  skilled  in  the  art  would  attempt  to  make  a 
commercial  product  to  meet  the  demands  of  the  trade.  Tt 
has  been  well  established  for  many  years  that  the  stand- 
ard size  of  a  block  is  a  10-inch  cube;  so  I  don't  believe  I 
would  even,  if  1  were  one  skilled  in  the  art — I  don't  be- 
lieve I  would  even  bother  reading  the  specification 
to  1 1926]  find  out  w^hether  or  not  it  did  say  it  was  10 
inches.     I  would  make  it  10  inches. 

O.  If  you  were  in  the  business  of  making  pencils,  you 
would  make  them  2  inches  in  diameter,  or  1  inch,  or  what- 
ever it  is? 

A.     I  would  make  them  a  half -inch,  yes. 

Mr.  Miketta:     That  will  be  all. 

Cross-Examination. 

Q.  By  Mr.  Foster:  At  page  1816  you  testified  as 
follows,  beginning  at  line  15: 

"Q. — Do  you  have  personal  knowledge  of  the  operation 
of  these  exhausters,  Dr.  Jones? 

"A.— I  do. 

"Q. — You  have  actually  operated  them? 

"A. — T  have  operated  the  blower  which  is  the  basis  of 
the  schematic  representation  81,  in  the  Long  Island  City 
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plant  of  the  General  Carbonic  Company,  Sixth  Street  and 
Hudson  River." 

A.     That  is  correct. 

Q.  You  didn't  operate  a  blower,  or  any  apparatus  con- 
nected with  a  snow  press,  at  that  location,  prior  to  De- 
cember, 1928,  did  you?  A.     I  did  not. 

Q.  You  have  no  actual  knowledge  of  your  own  upon 
which  to  base  your  statement  that  the  blower  that  you 
saw  there  in  December,  1928,  was  the  basis  of  the 
schematic  [1927]  representation  81,  or  Fig.  1  of  the 
patent  in  suit,  did  you?  A.     No,  I  don't  know  that. 

Mr.  Foster:  I  move  that  the  statement  of  the  witness 
then  be  stricken,  your  Honor. 

The  Court :    Read  it  to  me  again,  please. 

Mr.  Foster:  The  answer  was;  "T  have  operated  the 
blower  which  is  the  basis  of  the  schematic  representation 
81,  in  the  Long  Island  City  plant  of  the  General  Carbonic 
Company,  Sixth  Street  and  Hudson  River." 

The  Court :  I  think  it  should  not  be  stricken,  but  he 
has  changed  the  statement  on  clarification. 

O.  By  Mr.  Foster :  You  referred,  in  your  direct  ex- 
amination, to  the  operation  of  some  apparatus,  pressing 
apparatus,  in  which  you  had  a  pressure  of  about  30  or  40 
pounds  on  the  inlet  side  of  an  exhauster  such  as  the  ex- 
hauster of  Fig.  1  of  the  patent  in  suit.  Do  you  recall 
that  you  operated  such  an  apparatus?  A.     Yes. 

Q.     When  did  you  operate  it? 

A.     Intermittently — 

Q.     First,  when? 

A.  Between  December  5,  1928,  and  until  the  time 
when  the  press  of  Fig.   5  was  removed  from   the  Long 
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Island  City  pl^nt,  where  it  occupied  a  position  correspond- 
ing to  that  shown  in  Figure  1  in  this  piping  hook-up. 

Q.     December   5,   1928,  until  what  date?    [1928] 

A.  1  can  only  give  that  approximately;  about  March 
1,  1929. 

Q.  By  December  8,  1928,  you  were  thoroughly  fa- 
miliar, were  you,  with  the  construction  and  operation  of 
the  press  illustrated  in  Figs.  1,  2  and  3  of  the  patent  in 
suit? 

A.  No,  I  wouldn't  say  I  was  thoroughly  familiar  with 
that.  The  Dry  Ice  Company  had  just  commenced  the 
relationship  with  the  Liquid  Carbonic  Company,  which  in 
turn  was  just  initiating  a  relationship  with  the  General 
Carbonic  Company,  that  relation  being  that  they  had 
taken  over  General  Carbonic  Company,  and  purchased  all 
of  its  assets. 

Q.     Your  answer  to  my  question  is  no,  I  take  it? 

A.     Will  you  read  the  question? 

(Question  read  by  the  reporter.) 

A.     The  answer  is  no. 

Q.  In  the  operation  of  this  apparatus,  which  you  com- 
menced December  5.  1928,  you  said  that  the  blower  acted 
as  a  brake  when  it  liad  on  its  inlet  side  30  or  40  pounds 
of  pressure?  A.     That  is  correct. 

•  Q.     Is  there  any  de.^cription  of  the   patent   in   suit   of 
such  operation  of  the  exhauster  81  ?  A.     No. 

Q.  You  stated  that  in  that  operation  the  speed  of  the 
exhauster  fluctuated.  Is  there  any  description  in  the 
patent  in  suit  of  such  operation  of  the  exhauster 
81?  [1929]  A.     No. 
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Q.  Likewise,  when  you  operated  that  apparatus,  did 
you  discontinue  the  operation  of  the  exhauster  81  at  any 
time  during  the  cycle? 

Mr.  Caughey:  That  is  objected  to  unless  tied  down  to 
a  definite  time. 

The  Court :     Read  the  question,  please. 

(Question  read  by  the  reporter.) 

The  Court:  You  may  answer  it.  As  at  any  time  dur- 
ing the  cycle  did  you  have? 

Mr.  Caughey:     At  any  time  during  the  cycle,  but — 

The  Court:  Well,  December  8th  to  March  1st— De- 
cember 5th  to  March  1st. 

Mr.  Caughey:  Is  that  what  he  means  by  "cycle"  is  a 
time  cycle? 

Mr.  Foster :     I  had  not  meant  that,  your  Honor. 

The  Court:     Operation  cycle. 

Mr.  Foster :  During  the  cycle  of  operation,  but  I  was 
referring  to  the  operation  of  this  machine  to  which  the 
witness  testified,  between  December  5,  1928  and  March, 
1929. 

The  Court:    Yes. 

Mr.  Caughey :  Well,  the  reason  I  made  the  objection, 
your  Honor,  was  because  we  have  had  testimony  here  that 
it  was  operated  both  in  making  snow  ice  and  triple  point, 
and  T  wanted  to  be  sure  what  he  was  testifying  to. 

The  Court:  He  says,  "at  any  time  through 
both."   11930]     Do  you  understand  the  question.  Doctor? 

A.  Yes.  T  don't  know  that  I  can  remember  the  an- 
swer. During  that  period  I  was  trying  to  decide  what 
kind  of  solidification  apparatus  to  adopt  and-^ 
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Mr.  Foster :  Pardon  me  just  a  moment.  Ts  your  an- 
swer that  you  do  not  remember? 

A.  No.  1  will  have  to  make  that  a  little  longer.  I 
went  to  that  plant  intermittently,  from  time  to  time,  and 
ran  short  experimental  runs  on  this  machine;  that  is,  I 
did  not  operate  the  machine  throughout  that  period.  I 
was  not  responsible  for  the  operation  of  that  plant.  I 
did  not  stay  there  all  the  time.  I  went  there  from  time 
to  time,  made  snow  ice  under  different  conditions,  triple 
point  ice;  each  run  was  an  experiment.  On  one  occasion 
my  notes  show  that  I  went  over  there  and  I  made  one 
block.  Obviously,  I  discontinued  the  operation  of  the  ex- 
hauster just  as  soon  as  the  block  was  made  and  the  ex- 
periment was  over;  so  I  do  not  understand  the  question 
exactly. 

Q.  Was  this  apparatus  which  you  have  just  referred 
to  as  operating  between  December  5,  1928  and  March  1. 
1929  the  apparatus  illustrated  in  Fig.  1  of  the  patent  in 
suit. 

A.  No.  The  apparatus  as  shown  in  Fig.  1  and  2  of 
the  patent  in  suit  was  operating  more  or  less  continuously 
in  that  plant,  and  my  interest  in  its  operation  was  more 
or  less  incidental  and  as  an  observer.  The  apparatus  of 
Figure  5  of  the  patent  had  just  been  installed,  and  most 
of  [1931]  my  interest  in  the  operation  there  was  cen- 
tered around  the  apparatus  of  Fig.  5.  [1932] 

O.  By  the  Court:  Had  just  been  installed  at  the  be- 
ginning or  the  close  of  that  period? 

A.     At  the  beginning  of  that  period. 

Q.  By  Mr.  Foster:  And  in  your  operations,  w^here 
you  stated  you  had  a   pressure  at  the   inlet   side  of  the 
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exhauster  81  of  30  to  40  pounds,  that  was  with  an  ap- 
paratus of  the  type  ilkistrated  in  Fig,  5  of  the  patent 
in  suit,  is  that  correct? 

A.     That  was  with  both  types. 

O.  With  either  of  those  types  when  you  had  such 
pressure  during  that  period  at  the  inlet  side  of  the  ex- 
hauster did  you  at  any  time  during  the  continuous  oper- 
ation of  the  machine   de-energize  that  exhauster  81  ? 

A.     No. 

Q.     It  continuously  operated  at  all  times? 

A.     It  operated  continuously. 

Q.  You  referred  in  your  direct  examination  to  under- 
taking to  operate  Slate's  process  in  some  other  apparatus. 

A.     Yes. 

O.  Was  it  apparatus  like  Figs.  1  and  2  or  like  Fig. 
5  of  the  patent  in  suit  that  you  had  in  mind? 

A.     At  that  time  in  Fig.  5. 

O.  This  Slate  process  you  referred  to  as  being  de- 
scribed in  a  patent  owned  by  the  company,  is  that  correct? 
What  company?  A.     By  the  Dry  Ice  Company. 

Q.  By  the  Dry  Ice  Company.  What  was  the  process 
that  you  [1933]  had  in  mind  when  you  referred  to  under- 
taking to  use  the  Slate  process  in  this  apparatus  of  Fig. 
5?  Will  you  explain  to  the  court  in  your  own  words, 
please  ? 

A.  The  process  of  charging  the  pressing  chamber  with 
liquefied  carbon  dioxide,  and  then  by  reducing  its  pres- 
sure converting  it  into  a  solid  and  pressing  the  solid. 

O.  What  changes  in  this  apparatus  of  the  type  illus- 
trated in  Fig.  5  did  you  suggest  in  order  to  perform 
the  Slate  process? 
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A.  At  first  I  did  not  suggest  any,  and  I  might  have 
been  inclined  to  take  a  chance  on  the  apparatus  exactly 
as  it  stood. 

Q.     I  am  not  interested  in  what  you  might  have  done. 

A,     However,  T  will  have  to  explain. 

O.  Just  a  moment.  T  am  not  interested  in  what 
you  might  have  done.  Did  you  suggest  any  changes 
in  the  apparatus  of  the  type  illustrated  in  Fig.  5  of  the 
patent  in  suit  to  carry  out  the  process  in  Slate? 

A.     Just  when  ordered  to  do  so. 

Mr.  Caughey:  Will  you  please  fix  the  time,  so  there 
won't  be  any  question.  1  mean  when  he  first  went  over 
there.  I  don't  know  whether  it  is  material,  but  I  think  we 
ought  to  have  some  time  here. 

O.  By  Mr.  Foster:  When  was  it  that  you  were 
undertaking  to  perform  the  Slate  process  in  an  apparatus 
of  the  type  illustrated  in  Fig.  5  of  the  patent  in  suit?   [  1934] 

A.     Well,  it  was  late  in  January.   1929. 

0.  What  were  the  changes  you  suggested  be  made  in 
that  apparatus  for  that  purpose? 

A.  May  I  inject  this  thought:  That  I  looked  at 
that  device,  together  with  my  superior,  and  wanted  to 
make  certain  trials  in  it  and  it  was  a  chamber  of 
welded  plate  construction:  and  he  said.  "Well.  ]  won't 
permit  you  to  make  any  trials  of  the  triple  point  in  that 
apparatus  until  you  can  satisfy  me  that  it  is  not  a  dan- 
gerous  operation." 

Mr.  Foster:  I  move  to  strike  the  answer  of  the  wit- 
ness as  non-responsive  to  the  question. 

A.  And  in  order  to  meet  that  objection  I  made  cer- 
tain changes. 

The  Court:     It  mav  be  stricken. 
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Q.  By  Mr.  Foster:  You  said  that  you  suggested 
certain  changes  in  this  apparatus  of  Fig.  5  in  order  for 
you  to  perform  the  Slate  process  in  it.  What  were  the 
changes? 

A.  Cut  openings  through  the  outer  jacket  shown  at 
102  in  the  patent  drawing  and  put  stay-bolts  at  rather 
frequent  spacing  over  the  sides  of  the  chamber  and  welded 
them  in  place  so  as  to  reinforce  the  sides  of  the  cham- 
ber. 

O.     Did  you  suggest  any  other  changes? 

A.     None  that  I  recall. 

Q.  Did  you  suggest  any  changes  in  apparatus  of  the 
type  illustrated  in  Fig.  1  of  the  patent  in  suit  in  order 
to  enable  you  to  attempt  to  operate  Slate's  process  in 
that   [1935]   apparatus? 

A.  I  made  sure  that  the  valve  corresponding  to  80a 
we  have  been  discussing  here — which  might  as  well  have 
a  number  on  Slate's  patent,  if  I  can  find  it.  Let  me 
see  '681,  please.  I  made  sure  that  the  valve  correspond- 
ing to  the  valve  5  in  the  patent  to  Slate  was  in  such 
a  position  and  provided  with  a  suitable  chain  wheel  so 
that  it  could  be  readily  used  to  control  the  pressures. 

Q.  You  are  referring  to  the  Slate  patent  1,546,681  in 
that  answer?  A.     That  is  right. 

O.  To  your  knowledge,  never  before  January,  1929 
had  apparatus  such  as  illustrated  in  Fig.  1  or  Fig.  5 
of  the  patent  in  suit  been  used  to  make  triple  point  ice, 
is  that  correct?  A.     So  far  as  I  know. 

O.  And  the  apparatus  was  then  used,  such  apparatus 
was  then  used  for  such  ])urpose  because  you  suggested 
it,  is  that  correct? 
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Mr.  Caughey :  That  is  objected  to  as  calling  for  a  con- 
clusion of  the  witness.  He  does  not  know  what  happened 
before  that  time  by  other  people. 

The  Court :  I  think  the  objection  is  sound.  I  think 
you  should  change  the  form  of  the  question. 

O.  By  Mr.  Foster:  Did  you  then  make  the  sugges- 
tion that  such  apparatus  be  used  to  make  triple  point 
ice  or  did  [1*^36]  someone  else  suggest  it  to  you? 

A.     No;  I  made  the  suggestion. 

Q.     To  whom? 

A.     To  my  associates  in  the  Dry  Ice  Corporation, 

Q.     And  they  included  Mr.  Cole?  A.     No. 

Q.     Or  Mr.  McLaren?  A.     No. 

O.  You  referred  in  your  direct  examination  to  vent 
pipes  which  were  employed  to  vent  a  solidifying  and  com- 
])ressing  chamber:  and  at  page  1830  of  the  record  you 
were  asked,  at  line  10,  this  question:  "And  what  would 
you  say  as  to  whether  or  not  there  would  be  any  pos- 
sibility of  any  air  coming  into  the  chamber  through  a 
vent  to  atmosphere  durin<>'  the  ])ressing  period? 

'*A — During  the  pressing  ])eriod  air  will  not  enter  the 
chamber  through  a  normally-sized  vent  to  atmosphere." 

What  is  the  cross-sectional  area  of  the  vent  that  you 
had  in  mind  as  the  "normally-sized  vent"? 

A.  Will  you  read  the  previous  statement  again?  At 
what  time  in  the  pressing;  is  that  during  pressing? 

O.  That  was  during  the  pressing.  Your  answer  was: 
"During  the  pressing  period  the  air  will  not  enter  the 
chamber   through  a   normally-sized  vent  to  atmosphere." 

O.  By  the  Court:  You  meant  by  that,  that  the  gas 
going  out  would  keep  the  air  from  coming  in  if  the  vent 
was  not  too  [1937]  large,  didn't  you? 
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A.  Yes.  I  don't  like  to  get  into  these  lengthy  ex- 
planations— 

Mr.  Morris :  Would  Dr.  Jones  answer  his  Honor's 
question  ? 

A.  Oh,  I  am  sorry.  As  to  the  vent  pipe,  first,  a  pipe, 
say,  two  inches,  two  inches  in  diameter  or  smaller — 

Mr.  Morris:  May  I  interrupt  again?  Dr.  Jones,  the 
court  has  asked  a  question  of  you. 

The  Court:     Read  my  question. 

The  Witness:     I  beg  pardon. 

(Question  by  the  court  read  by  the  reporter  and  the 
answer  "Yes.") 

A.     Yes,  yes. 

Mr.  Foster :  Might  I  have  the  reporter  read  me  his 
subsequent   answer  ? 

(Record  read  as  requested.) 

The  Court:  Now,  Doctor,  you  were  starting  to  tell 
about  the  size  of  the  normal  vent.  Had  you  finished 
that  answer? 

A.  No.  The  vent  is  of  two  distinct  means.  There 
is  the  venting  through  the  vent  pipe  and  there  is  the 
venting,  if  any,  around  the  lower  platen.  The  vent  around 
the  lower  platen  is  determined,  not  by  the  dimensions 
of  the  machine,  but  by  the  fact  that  the  solid  itself  is 
pressed  tightly  against  the  wall  in  the  lower  portion  of 
the  chamber.     So  I  do  not — 

O.  By  the  Court:  You  would  really  not  describe  that 
as  a  [1938]  vent,  would  you:  that  is  just  a  leak;  that  is 
just  a  place  where  the  gas  goes  out.  And  when  you 
are  talking  about  a  vent,  you  are  talking  about  a  par- 
ticular pipe  that  is  meant  for  the  purpose  of  venting  the 
gas,  aren't  you? 
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A.     The  question  is  Hniited,  then,  to  the  pipe. 

The  Court:     Yes. 

A.     Well,  the  answer  is  yes:  two  inches  or  smaller. 

Q.  By  Mr.  Foster:  In  your  answer,  you  said  "during 
the  pressing  period  the  air  will  not  enter  the  chamber 
through  a  normally-sized  vent  to  atmosphere."  If  we 
have  an  opening  in  this  chamber  of,  vSay,  10  square  inches, 
will  the  air  enter  during  the  pressing  period? 

Mr.  Morris:  May  I  inquire  where  that  vent  is  in  the 
chamber,  whether  located  the  same  as  defendants'  vent  or 
otherwise  ? 

The  Court:  Well,  I  don't  know  that  you  are  entitled 
to  it.     I  am  rather  curious  as  to  it  myself,  however. 

Mr.  Foster:  The  witness  was  referring,  at  page  1830, 
to  a  press  in  general,  as  I  understood  his  testimony,  and 
perhaps  the  preceding  question  and  answer  will  show  that. 
He  had  been  asked  his  familiarity  with  Roots  blowers 
and  whether  he  was  an  engineer. 

"Q — In  pressing  snow  or  triple  point  ice  in  a  press 
are  gases  given  off  all  during  the  time  of  pressing? 

"A — Yes;  they  are. 

*'0 — xA.nd  what  would  you  say  as  to  whether  or  not 
there  [1939]  would  be  any  possibility  of  any  air  coming 
into  the  chamber  through  a  vent  to  atmosphere  during  the 
pressing  period? 

"A — During  the  pressing  period  the  air  will  not  enter 
the  chamber  through  a  normally-sized  vent  to  atmos- 
phere." 

Now  I  want  to  know  if  the  vent  to  atmosphere  were 
10  square  inches  in  area,  cross-sectional  area,  whether  air 
w(uil(l  come  into  that  chamber  from  the  atmosphere. 

Mr.  Caughey:     May  your  Honor  please — 
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The  Court:  Well,  how  could  it  be?  If  it  was  open, 
no  pressing  operation  could  be  going  on  because  there 
would  be  nothing  to  press  against  or  nothing  to  press 
with,  one  or  the  other. 

Mr.  Foster :  The  opening  might  be  in  the  side  of 
the  chamber.  In  other  words,  we  might  have  a  piston 
that  is  pressing  against  a  closure  head  which  is  in  a  stated 
position,  but  the  opening  might  be  in  the  side.  What 
I  am  getting  at  is  how — 

The  Court:  Now  I  see.  Then,  the  fact  that  you  hap- 
pened to  take  10  square  inches  has  nothing  to  do  with 
the  size  of  the  block. 

Mr.  Foster :     Not  at  all. 

The  Court:     You  just  picked  that  at  random. 

Mr.  Foster :     That  is  true. 

The  Court:     All  right;  you  may  answer,  if  you  can. 

Mr.  Foster:  And  my  question  does  not  contemplate 
necessarily  an  opening  which  is  10  inches  square;  it  is 
an    [1940]   opening  in  any  shape. 

The  Court:  That  has  an  area  of  a  hundred  square 
inches. 

Mr.  Foster:     No;  it  is  10  square  inches. 

The  Court:      10  square  inches. 

A.  Again,  I  can't  answer  unless  I  am  told  where 
that  vent  is,  what  shape  it  is,  whether  it  is  in  the  top, 
the  sides  of  the  chamber,  or  the  bottom. 

0.  By  Mr.  Foster:  All  of  those  things  would  affect, 
in  your  opinion,  the  question  of  whether  atmosphere 
would  enter  through  an  opening  of  10  square  inches  dur- 
ing the  pressing  operation? 

A.     I  don't  know.     I  don't  understand  the  question. 
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Q.  Well,  let  us  refer  to  Fig.  5  of  the  patent  in  suit. 
Now,  there  is  during  the  pressing  operation  a  connection 
of  the  pressing  chamber  to  the  atmosphere,  isn't  there? 

A.     Yes, 

Q.     Is  that  to  the  atmosphere? 

A.     To  atmospheric  pressure. 

Q.  To  atmospheric  pressure.  And  that  is  through 
which  opening  in  the  pressing  chamber  ? 

y\.  It  is  through  the  opening  unnumbered  which  ap- 
pears on  the  righthand  wall  of  the  outer  jacket  immedi- 
ately  below  the  line  leading  to  numeral  102. 

Q.  And  that  communicates  with  the  chamber  100 
through  the  openings  101,  is  that  correct?  A,     Yes. 

[1941] 

Q.  If  the  openings  101  and  the  opening  you  referred 
to  as  unnumbered  were,  each  of  them,  10  square  inches 
in  area  and  the  unnumbered  opening  communicated  with 
the  atmosphere,  would  air  enter  during  the  pressing 
operation  ? 

Mr.  Caughey.  May  your  Honor  please,  I  do  not  see 
the  materiality  of  this.  As  far  as  I  can  determine,  the 
patent  does  not  communicate  with  the  atmosphere  there; 
it  goes  into  the  line  and  is  so  described  in  the  patent. 
So  I  can't  see  the  materiality  of  this  particular  line  of 
questioning. 

Mr.  Foster:  Well,  Mr.  Caughey.  you  asked  him  about 
the  possibility  of  air  coming  into  the  chamber  through 
the  vent  to  atmosphere  during  the  pressing  period.  He 
has  referred  to  a  normally-sized  vent  to  atmosphere. 

Mr.  Caughey :     He  has  said  what  he  means  by  it. 

Mr.  Foster :  And  I  want  to  determine  what  he  means 
by  it. 
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Mr.  Caughey :  He  said  two  inches  or  less ;  that  is  what 
he  said. 

Mr.  Foster:  A  vent  pipe.  His  answer  here  was  not 
limited  to  a  vent  pipe;  his  answer  on  the  stand  has  been. 

The  Court:     You  may  answer. 

A.  If  the  openings  101  had  an  area  of  10  square 
inches  and  those  in  the  outer  jacket  also  had  an  area 
of  10  square  inches,  I  believe  appreciable  quantities  of 
air  would  enter  the  jacket  102  but  little  or  no  air  would 
find  its  way  into  the  pressing  chamber  100. 

O.  By  Mr.  Foster :  Would  you,  from  your  experience 
in  the  [1942]  art  of  solidifying  and  compressing  carbon 
dioxide,  call  the  chamber  100  a  closed  chamber  if  the  vents 
to  which  you  have  just  referred  were  10  square  inches 
in  cross-sectional  area  and  communicated  with  the  at- 
mosphere ? 

A.  That  would  depend  entirely  upon  whether  that 
communication  was  prevented  or  interrupted  by  a  mass 
of  solid  carbon  dioxide. 

Q.  If  you  assume  that  the  vents  101  and  the  un- 
numbered vent  to  which  you  have  referred  are  as  located 
in  Fig.  5  of  the  patent  in  suit,  what  is  your  answer? 

The  Witness:     What  is  the  question? 

(Question  read  by  the  reporter.) 

A.  And  they  are  10  square  inches  in  area  and  remain 
open  at  all  times  and  unobstructed  by  a  mass  of  solid 
carbon  dioxide,  my  answer  is  that  it  is  not  a  closed 
chamber. 

Q.  And  what  is  your  opinion,  Doctor,  from  your  inti- 
mate familiarity  with  the  operation  of  the  apparatus 
of  the  type  illustraed  in  Fig.   5  as  to  whether  the  vent 
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101  and  the  unnumbered  vent  to  which  you  have  referred 
would  remain  unobstructed? 

A.  I  have  no  opinion.  T  have  observed  them  when 
they  were  unobstructed  and  1  have  observed  them  when 
they  were  plugged  solid  full  of  snow. 

Q.  The  device  operated  satisfactorily,  did  it,  when 
they   were  plugged   full   of   snow? 

A.     Certainly  not.  [1943] 

Q.     In  the  normal  operation  were  they  plugged? 

A.     No. 

Q.  What  percentage  of  the  time  of  operation  of  the 
device  like  that  were  either  the  vent  101  or  the  un- 
numbered vent  plugged? 

A.  We  never  at  any  time  had  any  10-square  inch  open- 
ings in  this  chamber,  so  T  am  in  some  difficulty  to  visu- 
alize just  what  condition  we  are  getting  at. 

Q.  You  just  referred  to  these  vents  101  and  the  un- 
numbered vents  as  being  i)kigged  sometimes  or  obstructed? 

A.     Yes. 

O.  What  percentage  of  the  time  in  normal  operation 
were  they  plugged? 

A.  It  would  depend  entirely  upon  the  type  of  opera- 
tion, and  since  most  of  my  early  work  with  that  machine 
was  experimental,  1  don't  know  that  my  opinion  would 
mean  anything.  Sometimes  we  ran  an  experiment  and 
they  plugged  up,  and  sometimes  we  ran  an  experiment 
and  they  did  not  plug  up. 

O.  Is  your  answer  that  with  resect  to  the  operations 
of  the  apparatus  of  Fig.  5  since  you  observed  it,  you 
are  unable  to  state  what  percentage  of  the  time  the  vents 
101  and  the  unnumbered  vent  you  have  referred  to  were 
plugged?  A.     Yes:  I  am  unable  to  state  that. 
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O.  You  are  able  to  state,  however,  that  when  you 
attempted  to  perform  triple  point  operations  in  the  ap- 
paratus of  the  type  illustrated  in  Fig.  5  the  gas  return 
vents  [1944]  plugged  more  frequently  than  when  the 
snowing  operations  occurred,  aren't  you? 

A.  No;  I  am  not.  On  the  contrary,  the  triple  point 
operation  led  to  much  less  stoppage  of  the  gas  return  line 
than  the  snow  operation. 

O.  Now,  you  referred  to  a  number  of  items  in  re- 
sponse to  questions  of  your  counsel,  some  14  of  them, 
I  believe,  items  of  knowledge  which  you  stated  a  man 
skilled  in  the  art  would  have  in  1928,  May;  one  of  those 
was  with  respect  to  the  pressure  in  the  pressing  chamber 
60  before  pressing.  It  is  a  fact,  is  it  not.  Doctor,  that 
in  May,  1928  a  man  skilled  in  the  art  knew  that  he 
had  to  maintain  and  had  maintained  at  a  substantially  at- 
mospheric pressure  in  the  pressing  chamber  of  the  Mar- 
tin press  where  the  snow  was  made  in  one  device  and 
then  placed  in  the  press  for  pressing? 

A.  I  don't  know  of  any  Martin  press  where  the  snow 
was  made  in  one  device  and  pressed,  as  you  state,  be- 
fore pressing,  as  of  May,  1928.  I  never  heard  of  the 
device  at  that  time. 

O.  Well,  it  is  your  testimony,  isn't  it,  that  it  was 
known  by  a  man  skilled  in  the  art  that  before  pressing 
solidified  carbon  dioxide  in  a  press  he  should  reduce 
the  pressure  to  atmospheric? 

A.  The  common  knowledge  was  in  reference  to  the 
open  press  of  the  snow  tank  practice;  and  it  was  the 
invariable  practice  to  press  the  snow  in  the  open  air 
at  atmospheric  pressure.  [1945] 
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Q.  And  there  was  no  substantial  or  important  differ- 
ence in  the  pressure  that  existed  in  those  presses  prior 
to  May,  1928  and  the  pressure  which  exists  in  accord- 
ance with  the  description  of  the  patent  in  suit  in  its 
pressing  chambers? 

A.  I  have  no  knowledge  of  any  presses  prior  to  May, 
1928. 

Q.     By  the  Court:     Prior  to  May,  1928? 

A.     May,   1928. 

Q.  By  Mr.  Foster:  Do  you  find  described  in  the 
patent  in  suit  any  method  by  which,  after  the  block  is 
ejected  from  the  pressing  ap])aratus  and  before  the  liquid 
inlet  is  opened  into  the  chamber  50,  gas  may  be  returned 
from  the  gas  holder  12  to  build  up  a  pressure  in  the 
chamber  50?  A.     Yes. 

O.     Or  above,  greater  than   two  pounds? 

A.     No. 

O.  You  have  referred  to  the  teaching  of  the  patent 
as  to  the  extent  of  compression,  degree  of  compression 
of  the  blocks  in  the  pressing  chamber  of  the  patent,  and 
stated  that  the  valve  in  tlie  line  connectinp"  the  hish- 
pressure  line  90  to  the  vessel  66  could  be  opened  to  carry 
out  that  pressing  operation.  Do  you  find  any  teaching 
in  the  patent  that  the  valve  between  the  vessel  66  and 
the  high-pressure  line  90  should  be  fully  opened  or 
l)artially  opened?   [1946] 

A.     Reading  from  the  specification,  line  66,  page  2: 

"After  a  desired  amount  of  solidified  gas  has  accumu- 
lated in  the  compression  chamber,  the  upper  part  of  pres- 
sure tank  68  is  connected  to  the  low  pressure  pipe  91  and 
the  upper  part  of  pressure  tank  66  is  connected  to  the 
high  pressure  pipe  90." 
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Q.  Do  you  understand  from  that  that  such  connection 
is  made  by  the  manipulation  of  a  valve  unnumbered  be- 
tween the  vessel  66  and  the  line  90?  A.     I  do. 

O.  Does  that  sentence  you  have  just  read  instruct  you 
to  open  it  wide  open,  or  never  to  open  it  wide  open? 

A.     That  sentence  says  nothing  except  to  connect  it. 

O.  My  question  is,  what  does  the  sentence  teach  you? 
Does  it  teach  you  that  you  must  open  that  valve  com- 
pletely ? 

A.  The  sentence  teaches  me  to  connect  the  high  pres- 
sure pipe  90  with  the  vessel  66. 

Q.     By  opening  a  valve  between  the  two  of  them? 

A.     By  opening  a  valve  between  the  two  of  them. 

O.  Does  the  sentence  teach  you  that  you  must  open 
the  valve  wide  open,  so  that  the  full  pressure  in  the  line 
90  is  applied  to  the  piston  in  the  vessel  66? 

A.  I  don't  see  how  it  has  to  teach  me  that.  I  don't 
think  I  could  avoid  it. 

Q.  If  you  open  the  valve  partially,  would  there 
be  less  pressure  upon  the  piston  in  the  vessel  66  than 
if  you  [1947]  open  it  completely?  A.     No. 

Q.     The  same  pressure?  A.     Yes. 

Q.  Does  the  patent  teach  you  that  there  must  be 
1200  pounds  per  square  inch  in  that  line  90? 

A.  No,  the  patent  teaches  that  gas  is  fed  through 
the  compressor,  shows  it  is  returned  to  the  condenser,  and 
states  that  the  pressure  would  be  about  1200  pounds. 

O.  Do  you  understand  from  that  that  the  object  of 
the  patent,  as  stated  in  the  patent,  will  not  succeed  if  the 
pressure  in  the  line  90  is  substantially  less  than  1200 
pounds  ? 

A.     I  don't  understand  anything  about  it. 
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Mr.  Caughey :  We  object  to  that.  Which  object  do 
you  have  reference  to?    There  are  a  number  of  objects. 

Mr.  Foster:     All  of  the  objects. 

The  Court:     Will  you  read  the  question? 

(Question  read  by  the  reporter.) 

A.     No,  I  don't  understand  that. 

O.  By  Mr.  Foster:  As  a  matter  of  fact,  it  is  your 
understanding  from  reading  this  patent  that  the  pres- 
sure in  line  90  may  vary  between  very  wide  jimits,  and 
yet  the  apparatus  operates  successfully?  A.     No. 

Q.     That  is  true,  isn't  it?  [1948]  A.     No. 

Q.     Between  what  limits  may  it  vary? 

A.  Are  you  asking  me  as  to  one  skilled  in  the  art, 
or  merely  for  the  wording  of  the  patent  ? 

O.  Let  me  ask  you  first,  in  accordance  with  the  teach- 
ing of  the  patent,  what  are  the  lower  and  upper  limits 
of  the  pressure  in  line  90? 

A.  In  order  to  permit  the  operation  of  this  apparatus 
of  the  patent,  page  1.  line  15,  second  column — 

Q.     Just  give  me  the  limits.  A.     It  states: 

"The  condenser  comprises  a  receptacle  24,  in  which  a 
circulation  of  cooling  water  is  maintained  in  the  usual 
manner,  and  a  pipe  coil  25.  Here  the  compressed  gas 
is  liquefied." 

To  anyone  in  the  carbon  dioxide  industry  that  means 
that  the  condenser  is  cooled  with  the  available  cooling 
water,  and  the  condenser  pressure  is  as  much  as  is  neces- 
sary to  liquefy  the  carbon  dioxide. 

O.  What  does  the  patent  state  as  to  the  upper  and 
lower  limits  of  the  pressure  in  line  90? 

A.     To  one  skilled  in  the  art — 
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O.     What  does  the  patent  state,  Doctor? 

A.  The  patent  does  not  state  an  upper  and  lower 
limit.  It  gives  only  one  example:  1200  pounds  per  square 
inch. 

O.  But  as  a  man  skilled  in  the  art,  would  he  know 
that  [1949]  that  pressure  could  be  varied,  and  the  appara- 
tus still  operate? 

A.  Within  the  normal  limits  of  water  condenser  oper- 
ation in  different  plants. 

O.  With  respect  to  these  items  of  knowledge,  which 
you  say  were  possessed  by  a  man  skilled  in  the  art,  in 
May,  1928,  I  understand,  to  summarize,  that  it  is  your 
testimony  that  a  man  skilled  in  this  art,  in  May,  1928, 
either  knew  or  could  readily  determine  for  himself  from 
the  literature,  the  triple  point  conditions  for  forming 
solid  CO2?  A.     That  is  correct. 

O.  He  likewise  knew,  or  could  readily  have  deter- 
mined that,  from  the  literature  of  1925,  before  June, 
couldn't  be?  A.     Yes. 

Q.  A  second  item  that  a  man,  in  May,  1928,  skilled 
in  this  art,  knew  or  could  have  easily  determined  from 
the  literature,  is  the  thickness  of  the  walls  of  the  cham- 
ber, and  the  different  parts  of  the  apparatus? 

A.  No,  I  did  not  so  testify,  and  without  some  dis- 
closure before  him.  and  decision  as  to  what  method  or 
form  to  use,  and  what  the  maximum  pressure  would  be, 
he  could  not  possibly  specify  the  thickness  of  the  chamber. 

0.  Those  factors  you  have  just  mentioned  were  known 
to,  or  readily  determinable  from  the  literature  by  a  man 
skilled  in  the  art,  in  May.  1928? 

A.  I  only  stated  that  the  man  skilled  in  the  art,  [1950] 
after    he    had   knowledge   of    the    Slate    patent,    and    had 
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decided  which  cycle  of  solidification  he  would  employ, 
could  then  go  to  a  press  manufacturer  and  tell  him  the 
desired  working  pressure,  and  get  this  equipment  that 
would  work. 

0.  My  question  is  this,  Doctor:  A  man  skilled  in 
the  art  could  have  readily  determined  for  himself,  or 
knew  as  well,  that  without  consulting  the  literature  in 
1925,  before  June,  the  kind  of  solid  CO2  he  wished  to 
make?  A.     No. 

Q.  Do  you  mean  that  some  time  between  January, 
1925,  and  May,  1928,  there  was  rendered  available  to  the 
man  skilled  in  the  art  the  conditions  under  which  triple 
point  carbon  dioxide  solid  could  be  made? 

A.  On  the  contrary,  I  merely  mean  that  the  numerous 
facts  to  be  known  about  the  properties  of  solid  carbon 
dioxide,  and  snow  ice,  and  triple  point  ice,  have  remained 
so  much  unsettled  that  as  recently  as  the  last  couple  of 
years  the  situation  as  to  whether  one  should  make  snow 
ice  part  of  the  year,  and  triple  point  the  balance  of 
the  year,  or  make  triple  point  ice  all  the  time,  remains 
an  unsettled  question  to  the  present  day. 

The  Court:     I  don't  think  that  answers  the  question. 

A.     I  did  not  understand  his  question. 

The  Court :     Do  you  want  the  question  read  ? 

A.     Please. 

(Question  read  by  the  reporter.)      [1951] 

The  Court :  Not  the  desirability  of  making  it,  but  how 
it  could  be  made?  A.     Yes. 

O.  By  Mr.  Foster :  That  same  information  was  avail- 
able before  January  1.  1925,  wasn't  it? 

A.     No,  the  information  was  not  available. 
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Q.  As  to  the  conditions  under  which  triple  point  ice 
could  be  made  from  carbon  dioxide? 

A.  The  fundamental  physical  constants  were  known 
for  many  years  prior  to  1925.  That  is  not  the  informa- 
tion one  would  need  to  attempt  such  a  process,  because 
the  triple  point  solid  carbon  dioxide,  for  example,  was 
known  to  me  for  many  years  prior  to  1928,  but  the  idea 
of  taking  this  product  of  Slate,  '6cSl.  which  was  a  triple 
point  solid,  and  combining-  that  with  a  press  to  get  a  com- 
mercial product  certainly  never  occurred  to  me  until  the 
fall  of  1928. 

O.     That  was  not  my  question. 

A.  I  can't  answer  the  question  as  phrased.  Per- 
haps you  can  rephrase  it. 

Q.  The  pressure  and  temperature  conditions  under 
which  triple  point  ice  may  be  made  from  carbon  dioxide 
were  all  well  known  long  prior  to  January  1,  1925;  that 
is  correct,  isn't  it? 

Mr.  Morris:  May  I  say  that  the  question  is  vague  and 
indefinite  ? 

The  Court:  It  does  not  seem  to  me  to  be  so.  It 
seems  [1952]  to  me  that  the  witness  is  dodging  the  answer 
with  something  else.  It  seems  to  me  this  question  is  very 
clear. 

Mr.  Morris:  It  seems  to  be  the  question  is  whether 
in  a  laboratory,  commercially,  or  something  of  that  sort. 

A.     I  will  answer  yes. 

Mr.  Foster:  Let  me  ask  this  general  question:  You 
testified  to  several  items  of  knowledge  with  respect  to  the 
manufacture  of  solid  carbon  dioxide  and  its  compression 
into  blocks  in  accordance  with  the  patent  in  suit,  which 
item  a  man  skilled  in  the  art,  as  of  May,  1928,  either  knew 
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or  could  readily  determine  from  the  literature,  in  response 
to  questions  from  counsel?  A.     That  is  correct. 

Q.  Are  there  any  of  those  items  which  a  man  skilled 
in  the  art,  as  of  1925,  prior  to  June,  did  not  know  just 
as  well,  or  could  not  just  as  readily  have  determined  from 
the  literature? 

Mr.  Caughey:  If  your  Honor  please,  that  is  asking 
him  a  compound  question,  in  my  opinion.  There  are  13 
different  things  which  have  been  gone  over. 

The  Court:  All  he  has  to  do  is  to  answer  the  ques- 
tion asked  as  to  which  ones  were  known.  I  think  it  is 
clear. 

Mr.  Caughey :     If  he  can  remember. 

The  Court:  He  knows  this  like  a  book.  He  is  an 
expert.  He  knows  exactly  which  ones.  Even  I  know 
most  of  them.  [1953]  A.      No. 

Q.     The  patent  in  suit — 

The  Court :  Let  us  see  that  the  answer  is  clear.  May- 
be my  interjection  of  something  has  made  the  answer 
not  clear.  Read  the  question,  and  see  what  the  answer 
"No"  means. 

(Question  read  by  the  reporter.) 

The  Court:  By  your  answer  "No,"  you  mean  there 
are  none  of  those  items? 

A.  I  am  very  sorry.  I  should  have  asked  the  question 
be  read.  My  answer  is  yes.  There  are  items  I  wouldn't 
know  back  there. 

The  Court:  I  thought  your  answer  was  mistaken. 
It  is  my  fault.  1  possibly  should  have  sustained  Mr. 
Caughey's  objection  A.     No.  it  is  my  fault. 

(Short  recess.) 
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Q.  By  Mr.  Foster:  Please  enumerate  the  items  you 
had  in  mind  in  your  last  answer. 

The  Court:  You  said  there  were  items  which  were 
available  to  those  skilled  in  the  art,  in  1928,  that  were 
not  available  on  June  1,  1925.  The  question  is,  what  are 
those  items  about  which  you  testified  on  direct? 

A.  The  pressing  pressure  of  the  pressing  platen  or 
block.  Something  was  known  about  that  in  1928,  that 
was  not  available  in  1925.   [1954] 

The  Court :  I  am  afraid  I  don't  understand  that.  Will 
you  explain  just  what  you  mean? 

A.  In  1925  I  have  no  knowledge — what  date  in  1926? 
Pardon  me. 

O.     By  Mr.  Foster :     Prior  to  June. 

A.  June,  1925.  I  am  in  difficulty  with  that,  because 
my  knowledge  of  the  solid  CO2  industry  is  all  hearsay 
back  of  that  1925  time.  So  far  as  I  know,  very  little 
was  known  about  how  to  press  and  make  a  commercially 
dense  product  in  1925. 

O.  In  your  last  answer,  what  was  the  first  item  of 
pressing? 

A.     Pressing  pressure;  hydraulic  pressure. 

O.  You  said  something  was  known  in  1928  that  was 
not  known  prior  to  June,  1925.     What  was  it? 

A.  The  hydraulic  pressure  necessary  to  produce  a 
commercial  block,  and  the  manner  in  which  that  pres- 
sure should  be  applied. 

O.     Have  you  finished  with  that  item?  A.     Yes. 

Q.     What  other  items? 

A.  The  reduction  of  the  product  to  atmospheric  pres- 
sure prior  to  pressing:  and  there  are  a  number  of  other 
items   on   which    I    have   no   answer,   because   I   have   no 
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knowledge  as  to  what  was  known  in  1925.  I  have  a 
rather  more  definite  idea  of  what  vvas  known  in  1928. 

Q.  From  your  knowledge  of  the  literature,  includ- 
ing [1955]  the  prior  art,  to  which  you  testified  on  direct 
examination,  please  state  any  other  items  that  you  do 
not  know  were  as  well  known,  or  were  available  to  a  man 
skilled  in  the  art,  prior  to  June,  1925,  as  to  a  man 
skilled  in  the  art  in  May,   1928? 

Mr.  Caughey:  I  object  to  that  as  indefinite,  and  not 
proper  cross  examination. 

The  Court:     I  don't  think  so. 

Mr.  Caughey:  Candidly,  I  don't  understand  the  ques- 
tion.    I  would  like  to  have  it  read. 

The  Court :  Maybe  I  am  wrong.  I  was  wrong  once 
before.     Let  us  hear  the  question. 

(Question  read  by  the  reporter.) 

The  Court:     I  think  he  understands  the  question. 

A.  Yes;  the  making  of  triple  point  solid  was  taught 
in  the  Slate  patent  which  has  been  discussed  here,  and 
which  issued  in  1925.     I  believe  that  is  all. 

O.  By  Mr.  Foster:  That  is  your  best  answer  to  that 
question?  A.     Yes. 

Mr.  Foster :  Does  the  court  have  any  questions  on 
this  subject? 

The  Court:  No.  The  Slate  application  was  originally 
filed  January   10,   1924. 

O.  By  ALr.  Foster:  The  patent  in  suit  illustrates 
and  describes  two  different  forms  of  apparatus.  Both 
of   I  1956 1   those  forms  are  commercially  practicable? 

A.     That  is  true. 

Q.     Having  in  mind — 
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The  Court:  Let  us  make  that  clear  for  the  record; 
just  what  you  mean  by  those  two  forms. 

Mr.  Foster:  One  form  of  apparatus  stated  and  de- 
scribed in  the  patent  in  suit  is  that  ilkistrated  in  Figs.  1, 
2  and  3;  is  that  correct? 

The  Court:     The  horizontal  press? 

Mr.  Foster:     The  horizontal  type.     Figures  2  and  3. 

Q.     With  that  qualification,  your  answer  is  yes? 

A.     Yes. 

Q.  The  other  form  of  apparatus  is  that  illustrated 
in  Figs.  5  and  6  of  the  patent  in  suit? 

A.     That  is  correct. 

O.  And  both  of  those  two  forms  of  apparatus  are  to 
be  used  with  the  piping  shown  in  Fig.  1,  in  accordance 
with  the  statements  of  the  patent? 

A.     That  is  correct. 

The  Court:  I  thought  it  might  not  be  clear  in  the 
record  what  was  meant  by  form. 

Mr.   Foster:     That  is  true. 

The  Court:  Knowing  that  you  were  referring  to  the 
difference  between  triple  point  and  snow,  I  thought  we 
had  better  clear  it  up. 

Mr.  Foster:     Thank  you.  [1957] 

O.  Having  in  mind  the  knowledge  possessed  by  a  man 
skilled  in  this  art  prior  to  June,  1925,  and  having  in 
mind  the  disclosures  of  the  prior  patents  in  Defendants' 
Exhibit  EE,  to  which  you  have  referred  on  direct  exam- 
ination, is  it  your  opinion  that  either  of  the  forms  of 
apparatus  of  the  patent  in  suit  involved  anything  knew? 

Mr.  Caughey:  That  is  objected  to.  This  is  a  combi- 
nation patent.  Furthermore,  that  is  for  the  court  to 
determine. 
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Mr.  Foster:  1  am  not  asking  about  the  claims,  your 
IJonor.  I  am  avoiding  that  completely,  in  deference  to 
your  Honor's  statement  that  you  preferred  we  not  go 
into  those  claims.  This  man  on  the  stand  has  testified 
as  an  expert  in  respect  to  the  prior  art,  and  this  ap- 
paratus.  [1958] 

********* 

Mr.  Morris:  1  am  speaking  by  the  book,  as  I  see  it. 
I  don't  care  personally  whether  he  answers  it  or  doesn't 
answer  it;  but  the  question  is:  What  is  there  new  here? 
The  answer  is  it  is  new,  unless  the  defendants  have  shown 
in  their  pleadings,  or  .some  prior  art  patent  or  publication 
or  prior  use  the  same  combination,  functioning  in  the 
same  way,  to  produce  the  same  result. 

The  Court :  Let  me  sto|)  you  right  there.  I  think  that 
is  beautifully  stated  and  has  clarified  my  mind.  Now,  he 
answers  the  question,  and  if  the  defendants  by  their  plead- 
ings and  their  proof  have  not  disproved  that,  then  I  am 
in  a  position  to  understand  what  the  plaintifif's  contention 
is.     Do  you  see  what  I  mean? 

Mr.  Morris:     Oh,  yes. 

The  Court:  He  can't  make  a  case  for  the  defendants; 
he  can't  make  a  case  for  the  plaintififs ;  but  we  have  got  to 
act  within  the  scope  of  the  pleadings  technically,  under 
the  law.  His  answer  may  put  the  defendants  out  in  the 
cold.     1  don't  know  what  his  answer  is  going  to  be. 

Mr.  Morris :  I  am  only  on  my  feet  at  the  moment 
because  I  thought  there  was  some  confusion  in  my  mind : 
I  thought  that  he  was  asking  this  witness  to  usurp  your 
Honor's  function.  [1962]  There  is  no  reason  in  the  world 
why  your  Honor  should  not  at  any  time  ask  the  expert 
anything  you  want  you  think  would  be  helpful  in  solving 


1170      International  Carbonic  Engineering  Co.  vs. 

(Testimony  of  Charles  L.  Jones) 

the  problem.  On  that  basis  I  withdraw  any  and  all  ob- 
jections. On  the  other  hand,  you  were  asking  me  what 
I  thought  the  law  is,  and  my  thought  is  that  it  is  as  I 
have  spoken. 

The  Court:     I  think  that  is  very  well  stated. 

Mr.  Foster:  I  would  be  very  pleased,  if  the  court  is 
willing,  for  the  court  to  state  the  question. 

The  Court:  I  think  you  all  understand  it  now.  Let 
the  witness  answer. 

A.  The  question  is  now,  what  was  new  and  patent- 
able?    What  is  the  question? 

The  Court:  What  do  you  consider  to  be  new  and  in 
the  nature  of  an  invention  about  this,  patent  in  suit,  as 
you  understand  the  prior  art  which  has  been  discussed 
here,  and  as  you  understand  the  information  and  knowl- 
edge to  which  the  man  skilled  in  the  art  had  access  at  that 
time.     That  is  the  question.     Do  you  understand  it? 

A.     Yes. 

Mr.   Foster :     Yes.     Thank  you. 

A.  As  to  structural  elements  in  the  apparatus  of  Fig. 
5,  I  see  two  elements  there  peculiar  to  its  use  with  carbon 
dioxide:  The  double  jacket,  102,  and  the  dividing  or 
separating  members  110.  But  with  those  minor  exceptions 
I  see  no  novel  mechanical  element  in  the  apparatus  itself 
[1963]  whatsoever. 

The  Court:  As  I  understand,  this  110,  that  is  a  cross- 
like metallic  member  which  is  set  on  this  head  107,  which 
may  be  removed  at  will,  but  which  avoids  the  necessity  of 
sawing  the  block?  A.     Yes. 

The  Court:    That,  as  I  understand  it,  goes  both  ways? 

A.  Yes,  and  which  is  not  even  used  in  the  current 
art.     As  to  the  diagram  in  Fig.  1,  there  are  several  struc- 
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tural  elements  which  T  believe  have  novelty.  One  is  the 
use  of  the  diaphragm  valve  and  exhauster  in  connection 
with  the  solidifying-  apparatus,  and  which,  without  dis- 
cussing the  sufficiency  of  what  the  specification  says, 
shows  an  apparatus  which  works  to  produce  what,  so  far 
as  I  know,  is  a  new  and  useful  result;  that  is,  it  auto- 
matically took  care  of  the  regulation  of  the  pressure  in  the 
chamber,  and  of  the  functions  of  a  vent  to  atmosphere. 

Q.  By  Mr.  Foster:  Do  you  mean  to  atmosphere,  or 
to  atmospheric  pressure? 

A.  I  said  it  took  care  of  the  function  of  a  vent  to 
atmosphere.  The  pressure  actuating  cylinders  66,  68,  77 
and  75  were  a  novel  way  of  operating  such  a  press.  T 
think  there  was  probably  some  invention  there:  at  least 
that  saved  the  expense  of  a  complete  hydraulic  pump 
system. 

The  Court:     It  made  it  substantially  automatic? 

A.  It  made  it  cheaper  to  construct.  Returning  then  to 
[1964]    Figure  5— 

Q.     By  Mr.  Foster :     Had  you  finished  with  Fig.  1  ? 

A.  Yes.  Returning  then  to  Figure  5,  this  apparatus  in 
practical  use  gave  a  result  which  I  think  no  one  could  have 
anticipated,  and  that  is,  it  ehminated  for  the  first  time  the 
operation  of  tamping,  or  its  equivalent,  whether  per- 
formed by  hand,  or  by  stirs,  or  scrapers,  or  blades,  or 
by  whatever  mechanical  means. 

It  had  always  previously  been  thought  necessary  to 
make  this  material  in  one  i)ress,  and  then  in  some  way  or 
other  to  form  it  in  another  press. 

I  will  say  that  some  of  the  early  work  in  the  Dry  Ice 
Cor|)oration  was  never  known  to  me  until  testified  to  in 
this  suit;  that  is,  the  machines  L,  O  and  P,  but  even  in 
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those  machines  we  have  the  idea  of  the  reciprocating 
fixed  stroke  plunger,  which  is  essentially  a  tamping  mech- 
anism, which  takes  small  charges  of  solids  and  pushes 
them  around,  so  to  speak,  to  get  them  into  a  configura- 
tion where  they  will  end  up  in  the  shape  of  a  block. 

Why  it  should  have  escaped  the  art  for  so  long  that 
apparently  all  you  had  to  do  was  to  take  Slate's  clear 
disclosure  in  1925  of  how  to  take  liquid  and  make  triple 
point  crystals  out  of  it;  all  you  had  to  do  was  to  take  that 
and  put  it  in  a  suitable  apparatus,  boil  the  liquid  down; 
you  had  a  mass  of  crystals,  and  did  not  have  to  shovel  it 
or  handle  it  from  here  to  there,  or  do  anything  except 
press  it  [1965]  and  keep  it,  as  far  as  possible,  out  of  con- 
tact with  the  air, — I  say  why  that  did  not  occur  to  some- 
one earlier  than  the  time  of  the  construction  of  this  ma- 
chine, and  even,  for  that  matter,  when  the  patentees 
themselves  had  the  same  ideas  a  couple  of  years  earlier, 
why  they  didn't  sooner  proceed  at  once  to  this  vertical 
design,  eliminating  the  scrapers  and  cutters,  and  so  forth, 
which  they  themselves,  like  the  rest  of  the  art,  went 
through,  to  lead  to  their  final  design,  I  don't  know.  [1966] 
I  only  know  that  when  my  interest  in  the  art  was  at  its 
highest  and  I  had  to  do  something  to  get  a  practical 
device,  Cole  and  McLaren  had  constructed  this  machine, 
and  that  when  we  took  the  machine  and  used  it  in  the  way 
described  that  we  not  only  eliminated  our  tamping  op- 
eration, but  we  got  considerable  savings  in  labor  cost, 
space,  and  improved  yields  of  product;  and  we  got  a 
higher  density  product.  I  think  one  thing  that  is  of 
some  interest,  although  I  do  not  believe  that  it  is  really 
original  with  the  inventors,  although  it  is  the  first  ap- 
pearance of  that  idea  in  this  art,  is  this  change  of  size; 
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that  is,  previously  a  10-inch  cake  was  pressed,  which 
has  a  proportion  of  the  height  and  diameter  of  one  to 
one  and  therefore  had  on  a  10-inch  cake  400  square 
inches  of  mold  area  with  100  square  inches  pressing 
downward ;  and  Cole  and  McLaren — for  what  reasons  T 
do  not  know — had  already  constructed  this  machine  and 
it  was  20x20x10,  which  changed  that  proportion  as 
soon  as  the  divider  member  110,  which  spoils  that  pic- 
ture and  puts  a  lot  of  extra  mold  wall  surface  in  there. 
When  that  was  taken  away  the  machine  showed  a  change 
to  just  half  that  ratio,  that  is,  it  took  away  half  the  mold 
wall  friction  and  gave  a  proportion  equal  to — well,  a  ratio 
of  height  to  diameter  of  5/ 10th  to  1. 

Now,  1  don't  think  that  is  Cole  and  McLaren's  inven- 
tion. I  mean  that  is  well  known  in  the  ceramic  art  long 
before  Cole  and  McLaren  came  along;  but  their  appear- 
ance in  the  industry  at  this  particular  time  with  this  ma- 
chine happens  to  have  [19671  that  incidental  benefit  at- 
tached to  the  rest  of  it. 

To  sum  up.  to  my  mind  the  soul  of  the  invention  is  the 
elimination  of  the  tamping  step  and  the  discovery  that  it 
is  possible  to  short-cirrnit  that,  and  without  either  a  re- 
ciprocating plunger  or  a  scraper,  stirer  or  other  device 
to  change  the  configuration  of  the  snow\  that  you  can 
deposit  a  mass  of  crystals,  ])ress  them  right  there  where 
they  have  been  deposited,  take  them  out  and  have  a  fin- 
ished product.     That  is  all  T  can  see  to  it. 

O.  By  Mr.  Foster :  Have  you  finished  your  answer 
to  the  last  question?  A.     Yes. 

Q.  Now,  what  is  there  in  accordance  with  your  un- 
derstanding of  the  prior  art  that  was  new  and  in  the  na- 
ture of  an  invention  as  regards  the  process  described  in 
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the  patent  in  suit,  quite  irrespective  of  the  forms  of  appa- 
ratus described? 

A.  The  combination  of  the  exhauster  81  and  the 
diaphragm  valve  84.  * 

I  am  going  to  give  in  this  answer  strictly  a  personal 
reaction,  not  endeavoring  to  go  into  the  detail  of  w^ho 
may  first  have  used  a  scraper  of  a  certain  shape,  or 
whether  one  man  had  a  scraper  that  might  have  been 
curved  in  a  certain  way  and  someone  else  might  have  used 
a  rabble  arm,  or  whether  this  man  made  a  product  with  a 
vertical  chamber  twice  as  high  as  his  compression  cham- 
ber and  the  other  man  may  have  had  a  [1968]  compres- 
sion chamber  and  a  snow  chamber  of  some  different  shape 
attached  to  it. 

To  me  the  only  idea  that  I  see  in  Figure  1  which  ap- 
pealed to  me  as  a  definite  contribution,  aside  from  those 
mechanical  variations,  is  the  exhauster  81  and  the  dia- 
phragm 84  as  they  actually  function  when  placed  in  use. 

Mr.  Foster :  May  I  have  the  last  question  read  so  that 
the  witness  may  see  if  this  completes  his  answer  to  it,  if 
the  court  please? 

The  Witness:     Yes. 

The  Court :  I  think  he  understands  it.  He  has  an- 
swered the  same  thing  twice  that,  as  I  understand  it,  is 
what  he  considers  to  be  the  contribution  of  Cole  and 
McLaren  so  far  as  the  process  or  the  method  is  con- 
cerned. 

O.     By  Mr.  Foster:     You  had  finished  your  answer? 

A.     Yes. 

Mr.  Foster :     The  reporter  can't  get  the  nod. 

The  Witness:     What? 

The  Court:     He  said,  "Yes." 
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Mr.   Foster :     The  reporter  can't  get  the  nod. 

A.     Yes. 

The  Court:     He  said,  "Yes",  audibly. 

O.  By  Mr.  Foster:  It  is  not  your  opinion  that  it  was 
new  with  the  Cole  and  McLaren  or  in  the  nature  of  an  in- 
vention by  them  to  have  the  solidification  of  carbon  diox- 
ide and  the  compression  of  the  carbon  dioxide  in  the  same 
chamber?   [1969] 

A.  Yes :  it  is  my  opinion  that  Cole  and  McLaren  did 
invent  just  that.  The  question  can't  be  answered  with- 
out considering-  a  definition,  though,  of  terms  when  you 
say  "compressed",  that  is,  the  machine,  say  of — well,  Ex- 
hibit L,  as  it  was  described  here,  undoubtedly  makes  solid 
carbon  dioxide,  or  Exhibit  P — I  guess  I  am  confused  on 
that— undoubtedly  deposits  carbon  dioxide  and  compacts 
it,  and  it  undoubtedly  does  it  in  the  same  enclosure;  but 
it,  to  my  mind,  utterly  fails  to  accomplish  this  result  and 
the  type  of  pressing  is  still  the  old  idea  of  the  school  of 
thought  of  tamping  that  material  in  there.  It  is  not  in 
any  way,  shape  or  form  the  commercial  result  that  is  at- 
tained by  this  Figure  5  device.  It  has  a  good  deal  more 
in  common  with  the  Figure  2  device,  which  is  not,  to  my 
mind,  the  outstanding  contribution  of  the  inventors  to  the 
art.   IT970] 

********* 

Air.  Morris :  It  is  non-ex'^clusive  sub-license  agreement 
dated  July  1,  1934  from  the  International  Carbonic,  Inc., 
the  original  Delaware  corporation  of  that  name,  to  Dry 
Ice.  Inc.,  subject  to  the  rights  of  Mathieson,  Alkali 
Works.  Inc..  under  an  agreement  between  it  and  Inter- 
national Carbonic  Engineering  Company.   (  1977] 

********* 
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CHARLES  L.  JONES, 
recalled. 

Cross  Examination, 

resumed.  * 

Q.  By  Mr.  Foster :  Referring,  Dr.  Jones,  to  Fig.  1 
of  the  patent  in  suit  and  to  the  cylinders  66,  68,  77,  and 
75,  the  patent  states  that  the  pistons  in  those  cylinders 
are  operated  by  carbon  dioxide  gas  pressure,  is  that  cor- 
rect? 

A.  No.  I  do  not  believe  there  is  any  statement  in  the 
specification  that  there  is  a  piston  in  these  cylinders.  The 
dotted  lines  represent  the  upper  surface  of  water  or  some 
other  sealing  fluid. 

Q.     The  patent  states  that  the  pistons  63  and  72 — 

A.     Yes. 

Q.  — for  the  press  are  actuated  by  the  pressure  of 
carbon  dioxide  gas  in  the  cylinders  66,  68,  77,  and  75. 

A.  That  is  correct.  The  pistons  63  and  72,  however, 
are  not  in  the  cylinders  66,  68,  and  so  forth. 

Q.  No;  I  understand.  And  then,  by  that  arrangement, 
utilizing  the  carbon  dioxide  gas  pressure,  that  the  appa- 
ratus as  illustrated  in  Fig.  1  saves  the  expense  of  an 
hydraulic   [1980]   pump  system,  is  that  it? 

A.     That  is  correct. 

"Q.  In  your  experience  prior  to  May,  1928  in  the  car- 
bon dioxide  industry  had  you  seen  the  pressure  of  carbon 
dioxide  gas  employed  for  actuating  pistons? 

A.  Not  in  this  manner.  T  had  seen  an  automobile 
jack  marketed  which  used  carbon  dioxide  pressure  as  an 
actuating  means. 

O.     That  was  prior  to  1925.  wasn't  it? 

A.     It  was. 
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Q.  Now,  you  have  referred  to  a  ratio  in  your  testi- 
mony, HD  ratio?  A.     Yes. 

Q.  Would  you  enlighten  me  as  to  what  is  meant  by 
that  ? 

A.  By  "H"  is  meant  the  height  or  depth  of  the  ar- 
ticle being  pressed  normal  to  the  pressing  surface;  and  by 
"D"  is  meant  its  diameter  if  it  is  cylindrical,  or  its 
equivalent  diameter  if  it  is  of  some  other  shape. 

O.  And  in  order  to  secure  a  block  of  carbon  dioxide 
of  commercial  density  what  must  that  ratio  be;  what 
must  be  the  value  of  that  HD  ratio? 

A.  There  is  no  critical  value  for  that.  It  is  merely  a 
relationship  between  the  pressure  employed,  time  during 
which  the  block  is  held  in  the  press,  and  the  ratio  HD. 
The  higher  the  ratio  HD.  the  greater  the  pressure  re- 
quired to  overcome  mold  wall  friction;  or,  alternatively, 
the  longer  |  1981  |  the  time  the  article  must  be  held  for 
compression  to  be  effective  through  a  greater  depth. 

Q.  Are  any  of  those  factors  described  in  the  patent  in 
suit?  A.     They  are  not. 

Q.  It  is  true  that  in  order  to  produce  a  block  of  com- 
mercial density  in  the  apj^aratus  of  Fig.  5  of  the  patent 
in  suit  the  chamber  shcnild  be  so  dimensioned  that  this 
HD  ratio  is  less  than  one? 

A.  No.  Presses  on  this  same  pattern  have  been  con- 
structed and  used  in  which  the  chamber  is  10x10,  in- 
stead of  20  X  20  inches,  and  in  which  the  HD  ratio  is 
one  to  one.  instead  of  one-half  to  one.  I  may  say  that  I 
did  not  state  that  that  was  the  invention  of  Cole  and 
A'IcLaren.  It  is  a  well-known  relationship  in  the  ceramic 
art. 

O.     This  HD  relationship?  A.     Yes. 
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Q.  Do  I  understand  from  your  last  answer  that  the 
apparatus  of  the  patent  in  suit  can  be  made  of  different 
dimensions  by  anyone  skilled  in  the  art  to  provide  any 
size  block  desired?  A.     It  may  be  so  used. 

Q.     Without  departing  from  the  teaching  of  the  patent  ? 

A.     Without  departing  from  the  teaching  of  the  patent. 

Q.  Now,  the  same  thing  is  true  of  the  prior  art  pat- 
ents, isn't  it;  the  apparatus  there  illustrated  may  be  made 
of   [1982]  different  dimensions  by  one  skilled  in  the  art? 

A.     I  would  not  think  the  analogy  is  correct. 

Q.     Well,  would  you  explain  why  you  think  it  is  not? 

A.     We  know  we  have — 

Q.     Pardon  me.   I  think  you  have  answered. 

A.     Pardon  me. 

Q.  Would  you  explain  your  reason  for  stating  that 
one  skilled  in  the  art  could  make  the  apparatus  of  the 
patent  in  suit  of  the  various  dimensions  to  make  different 
sized  blocks  and  could  not  so  alter  the  dimensions  of  the 
apparatus  of  the  prior  art?  A.     Merely — 

Mr.  Caughey:  May  I  suggest  that  I  think  that  ques- 
tion is  all-inclusive  and  is  indefinite,  lumping  the  prior  art. 
If  the  witness  can  answer,  but  I  think  that  is  quite  a 
question. 

The  Court :  Well,  I  think  that  is  true,  but  I  think  that 
the  witness  knows  the  various  devices  to  which  we  have 
been  referring  and  he  can  distinguish  between  them  as  he 
wishes,  or  among  them  as  he  wishes. 

A.     No;  1  believe  there  is  no  generalization  which  will 
answer    the   question.      To   illustrate,    while    the   patentee 
of  this  patent  does  not  state  a  size  limit,  it  would  be  ob- 
viously  ridiculous   to  construct   a  hydraulic   system   with, 
pistons  and  pressing  plungers  to  make  an  article,  let  us 
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say,  one-half-inch  in  diameter.  Such  a  device,  from  a 
hydraulic  |  1983 J  point  of  view,  would  be  a  model  or  toy. 
It  would  be  equally  ridiculous  to  take  the  device,  for  ex- 
ample, of  Julius  and  undertake  to  make  an  apparatus  20 
inches  in  diameter,  construct  a  closure,  and  then  lift  a 
steel  chamber  of  that  size  with  its  contents  from  the  bal- 
ance of  an  apparatus  in  order  to  remove  the  product  con- 
tained therein.  So  1  believe  the  question  can  only  be  an> 
swered  with  regard  to  a  comparison  of  two  specific 
devices.    [1984] 

Q.     Have  you  completed?  A.     Yes. 

Q.  Is  that  the  best  answer  you  can  give  to  my  ques- 
tion ?  A.     Yes. 

Q.  You  have  referred  to  commercial  density  of  these 
compressed  blocks  of  carbon  dioxide.  What  is  that  com- 
mercial density?     Will  you  define  what  is  meant  by  it? 

A.  I  should  say  commercial  density  of  any  product  is 
the  density  demanded  or  accepted  by  the  trade  in  the  prod- 
uct, and  in  this  case  that  density  has  changed,  prior  to 
the  introduction  of  the  Mg.  5  type  of  press,  and  including 
the  major  portion  of  the  time  during  which  the  Fig.  2 
style  was  used,  commercial  density  was  approximately  40 
pounds  i)er  standard  10-inch  block,  and  since  that  time 
commercial  density  has  been  approximately  50  pounds  per 
10-inch  block. 

O.  The  ai)paratus  described  and  illustrated  in  the  pat- 
ent in  suit  is  adapted  for  producing  carbon  dioxide  blocks 
of  different   densities,   is   it  not? 

j\[r.  Caughey;     Which  figure  are  you  referring  to? 
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Mr.  Foster:     The  apparatus,  all  of  it,  in  this  patent. 

A.  I  will  answer  that  any  device  which  may  be  used  to 
solidify  carbon  dioxide  may  be  used  to  produce  a  mate- 
rial of  variable  density. 

Q.     In  compressed  block  form,  that  is  correct,  isft't  it? 
A.     Compressed  or  uncompressed. 

Q.  The  patent  in  suit  states  nothing  about  the  density 
[1985]  of  the  block  to  be  formed,  in  accordance  with  the 
teachings  of  the  patent,  does  it? 

A.     It  states  only  the  determining  factor. 

Q.  It  gives  no  numerical  value  of  the  density  of  the 
compressed  block,  does  it?  A.     No. 

Q.  Is  the  density  of  the  block  which  is  produced  by 
any  of  the  apparatus  described  and  illustrated  in  the  pat- 
ent in  suit  governed  to  any  extent  by  the  amount  of  snow 
that  is  made  in  the  apparatus  during  each  cycle? 

A.     Yes. 

Q.  Do  you  mean  by  that  that  if  there  is  more  snow  in 
one  operation  than  in  another  the  block  wil  be  denser  in 
the  former  case  than  in  the  latter  case?  A.     No. 

Q.     Explain  what  you  mean. 

A.  The  ratio  HD  varies  with  the  depth  of  the  block 
made,  so  that  not  only  with  the  apparatus  of  the  patent 
in  suit,  but  with  any  other  apparatus,  all  one  needs  to  do 
to  obtain  high  density  is  to  make  a  thin  wafer  or  slab  of 
material,  instead  of  a  deeper  slab. 

O.  And  the  patent  in  suit  is  silent  as  to  the  influence 
had  by  the  amount  of  snow  fed  into  the  chamber  upon 
the  density  of  the  block;  that  is  true,  isn't  it? 

A.     No. 
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Q.  Will  you  point  out,  in  the  patent  in  suit,  any 
[1986]  statement  teaching  a  man  skilled  in  the  art  of  that 
factor  ? 

A.  J  couldn't  do  that.  1  can  (jnly  point  to  Figure  7 
of  the  patent,  and  the  block  111. 

O.     My  question — 

A.  Which  sjieaks,  to  anyone  skilled  in  the  art,  very 
clearly  that  the  patentees  had  in  mind  the  preparation  of 
four  approximately  ctibical  commercial  blocks,  and  they 
make  no  statement  in  the  specification  about  it. 

O.  I  think  you  did  not  understand  my  question.  You 
have  stated  that  the  amount  of  snow  which  is  fed  in  the 
apparatus  illustrated  and  described  in  this  patent  governs 
the  density  of  the  final  compressed  block? 

A.     That  is  correct. 

Q.     Is  there  any  statement  in  the  patent  to  that  effect? 

A.     No. 

O.  \'ou  stated  on  direct  examination  that  at  the 
Elizabeth  plant  you  had  built  several  devices  of  the  type 
of  Kig.  5  of  the  patent  in  suit,  and  that  they  varied  from 
each  other?  A.     No. 

Q.  Did  you  build  several  pieces  of  apparatus  of  the 
type  illustrated  in  Fig.  5? 

A.  We  did  not  build  any  equipment  at  the  Elizabeth 
plant.  We  purchased  devices  of  this  general  type,  and 
varying  from  it  in- detail  to  the  number  of  three  pieces. 

The  Court:  Let  us  straighten  that  out  for  the  record. 
j  1987]  What  y<xi  mean  is  that  you  did  not  actually  build 
tliem,  but  caused  them  to  be  built,  and  that  the  specifica- 
tions of  each  varied  somewhat?  A.    That's  right. 

O.      By  Mr.   Foster:     And  they  varied  in  dimensions? 

A.     No. 
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The  Court :  You  mean  by  that,  in  relation  between 
the  size  of  the  chamber,  the  pressing  chamber,  or  inlet 
and  outlet  pipes,  or  vents,  and  so  forth. 

Mr.  Foster :  Yes,  my  question  contemplated  this : 
Were  all  of  the  dimensions  of  all  three  of  these  devices 
identical  ? 

A.  No,  the  essential  dimension  of  the  chamber  itself, 
internally,  was  the  same.  The  differences  lay  in  the 
method  of  constructing  a  strong  pressing  chamber ;  that 
is,  one  was  built  that  was  fabricated  from  small  welded 
castings ;  another  was  of  cast  steel  of  one  composition  in 
two  pieces :  another  was  cast  steel  of  a  different  composi- 
tion in  one  piece;  so  that  the  experiments  related  to  the 
strength  and  method  of  assembling  the  structure,  and  not 
to  its  function  or  internal  size. 

O.  I  wish  to  refer  to  the  prior  art  patents.  Do  you 
have  your  c/pies  before  you?  A.     I  do. 

Q.  And  direct  some  questions  to  the  changes  which 
are  necessary  in  order  to  permit  the  apparatus  disclosed  in 
[1988]  these  prior  patents  to  make  blocks  of  solid  carbon 
dioxide.  I  wish  you,  in  answering  the  questions,  to  over- 
look the  necessity  of  making  changes  in  dimensions  in  the 
apparatus;  I  wish  you  to  overlook  any  changes  necessary 
to  secure  varying  degrees  of  density  in  the  product ;  I  wish 
you  to  overlook  any  changes  necessary  in  dimensions  to  se- 
cure a  commercial  size  of  block ;  and  I  wish  you  to  over- 
look any  changes  that  are  necessary  to  return  gas  to  the 
system,  instead  of  permitting  it  to  escape  to  atmosphere, 
and  confine  your  answers  to  other  changes  that  are  neces- 
sary.  [1989] 
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Q.  By  Mr.  Foster:  Referring  to  the  Cartier  patent, 
tab  1  of  Defendants'  Exhibit  EE,  what  changes  are  neces- 
sary to  adapt  it  for  the  formation  of  solid  carbon  dioxide 
and  its  compression  into  blocks? 

A.  in  answeriii54"  I  am  virtually  disregarding  the  in- 
vention itself.   1 1990] 

The  Court:  Your  counsel  on  redirect  examination  will 
have  a  right  to  clear  that  up.  It  seems  to  me  you  can 
answer.     You  would  require  an  inlet,  wouldn't  you? 

A.  Yes,  you  would  require  an  inlet;  you  would  require 
dispensing  with  the  perforated  platen  faces.     That  is  all. 

Q.  By  Mr.  Foster:  Now,  inlets  of  a  kind  which 
would  operate  satisfactorily  upon  the  Cartier  device  were 
known  prior  to  1925  in  the  carbon  dioxide  industry,  that 
is  true,  is  it  not?  A.     As  an  element,  yes. 

Q.  It  would  also  be  obvious  to  a  man  skilled  in  the 
art,  before  1925,  that  perforations  such  as  those  shown  on 
the  platens  of  the  Cartier  patent  would  become  plugged 
with  solid  carbon  dioxide,  as  it  was  formed? 

A.     Yes. 

Q.  And  it  would  be  obvious  to  such  a  man  skilled  in 
the  art  that  if  these  openings  were  retained  you  would 
encounter  the  difficulties  you  have  mentioned? 

A.     Yes. 

The  Witness:  Your  Honor,  is  it  proper  for  me  to  add 
to  that  answer  that  it  would  not  be  obvious  that  it  would 
be  unnecessary  to  tamp  that  material  or  otherwise  handle 
it  in  order  to — or  is  that  beyond  the  question? 

The  Court:  No;  you  can  bring  that  out  on  redirect 
examination.  He  is  probably  after  a  particular  thing  to 
clarify  it  in  the  record,  and  that  brings  in  another  element 
[1991]  that  the  question  is  not  directed  to. 
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The  Witness :  I  should  not  go  on  to  say  what  is  not 
obvious?  [1992] 

The  Court :  No.  When  it  comes  to  redirect  examina- 
tion he  will  give  you  a  chance  to  make  those  explanations. 

Q.  By  Mr.  Foster :  Is  it  your  statement,  Dr.  Jones, 
that  the  perforations  in  the  two  platens  of  the  Cartier 
patent  would  not  be  of  such  size  and  shape  as  to  present 
no  serious  obstacle  to  the  use  of  the  apparatus  to  compress 
solid  carbon  dioxide?  A.     No. 

Q.  Are  you  prepared  to  state  that  after  the  apparatus 
of  the  Cartier  patent  were  used  once  or  twice  to  compress 
solid  carbon  dioxide  the  openings  in  the  platens  would  not 
be  clogged  with  snow  so  that  they  acted  as  solid  platens? 

The  Court:    But  with  more  friction?  A.     Yes. 

The  Court :  But  with  more  friction  than  if  they  were 
solid  ? 

A.  Yes;  that  is  correct.  Friction  would  be  increased 
and  it  would  be  somewhat  more  difficult  to  break  the  solid 
block  from  the  solid  in  the  pore  than  it  is  to  break  it  from 
an  uninterrupted  surface. 

Q.  By  Mr.  Foster :  But  a  perfectly  feasible,  practical 
operation  could  be  carried  on  in  that  manner  with  the 
apparatus  merely  clogged  with  solid  CO2;  that  is  true, 
isn't  it? 

A.  Feasible,  but  not  such  as  to  satisfy  a  practical  man 
in  a  carbon  dioxide  plant.   [1993] 

0.  Now,  will  you  direct  your  attention  to  the  Sailor 
patent,  467,783,  tab  2  of  Defendants'  Exhibit  EE?  What 
changes  would  be  necessary  in  order  to  adapt  this  appa- 
ratus to  the  production  of  solid  carbon  dioxide  and  its 
compression  into  a  block?  A.     An  inlet. 
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Q.     What  dse? 

A.  I  assume  the  outlet  need  not  be  menti^hed.  We 
are  neglecting  the  outlet  there. 

Q.     Well,  to  neglect  the — 

A.  Tt)  save  time,  ih  all  6i  these  questions  where  an 
outlet  is  missing  or  wrong  in  some  way,  we  d'd  not  even 
mention  it.  It  is  one  of  the  items  we  are  e^cfcluding  from 
consideration,  provision  foir  return  gas. 

O.     Wie  are  excluding  from — 

The  Court :  Well,  no,  no.  You  are  excluding  anything 
that  is  designfed  trt  save  gas  by  returning  it  to  the  system 
so  that  it  may  be  used  again,  instead  of  dissipating  it  to 
the  atmosphfeffe.  A.     Oh. 

The  Court :  Manifestly  that  does  not  include  jii-oviding 
an  olitlet.  becausfe  you  can't  operate  the  device.  Now,  in 
this  case  you  had  to  have  an  inlet,  you  had  to  ha\ie  a 
closure  head,  and  you  had  to  have  an  outlet. 

A.     Correct. 

O.     Didn't  you?  [1994] 

A.  Yes;  an  inlet,  an  outlet,  a  closure  head,  and  a 
closure  for  the  end  of  the  pressing  chamber  opposite  the 
closure  head. 

0.  By  Mr.  Foster:  Now,  Doctor  Jones,  you  do  not 
need  to  change  this  piston  D  or  the  piston  H  in  any  way 
if  you  are  not  going  to  return  the  gas  to  the  system,  do 
you?  A.     No. 

0-  So  that  all  you  would  have  to  do.  accepting  the 
premise  that  has  been  stated  from  my  question,  to  adapt 
the  apparatus  of  the  Sailor  patent  for  the  solidification 
and  compression  of  carbon  dioxide  therein  is  to  provide 
it  with  a  liquid  inlet? 

A.     Tf  I  accepted  that  premise,  that  is  correct. 
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Q.  Now  refer  to  Holden,  patent  876,352.  What 
changes  would  it  be  necessary  to  make  in  that  apparatus 
to  adapt  it  for  the  formation  of  solid  carbon  dioxide  and 
its  compression  into  blocks  ? 

A.  A  proper  inlet,  the  elimination  of  the  perforated 
cylinder :  that  is  all. 

Q.  And  your  testimony  with  respect  to  the  perfora- 
tions in  that  cylinder  is  the  same  as  it  was  with  respect 
to  the  perforations  in  the  piston  of  Cartier,  isn't  it? 

A.     No ;  it  is  not. 

Q.  Well,  is  it  your  opinion.  Doctor,  that  these  perfora- 
tions would  prevent  the  operation  of  this  apparatus  to 
compress  and  solidify  carbon  dioxide?   [1995] 

A.     No. 

Q.  It  would  be  perfectly  usable  with  those  perfora- 
tions? A.     In  an  impractical  way;  yes. 

Q.  It  would  be  perfectly  practical  in  the  sense  that 
you  could  produce  and  compress  a  block  of  carbon  dioxide ; 
that  is  true,  isn't  it?  A.     As  a  demonstration;  yes. 

Q.  You  would  save  some  power  if  you  eliminated 
those  perforations,  is  that  correct? 

A.     Yes;  and  you  would  eliminate  other  difficulties. 

Q.  Now  would  you  refer  to  the  Drummond  patent 
and  state  what  changes  are  necessary  in  the  apparatus 
there  disclosed  to  adapt  it  for  solidifying  and  compressing 
into  blocks  carbon  dioxide  ? 

The  Court :  Eliminating  the  elements  indicated  in  each 
of  these  questions? 

Mr.  Foster :    Yes,  your  Honor. 

A.  A  proper  inlet,  the  elimination  of  the  perforated 
pipes  at  G.  and  the  perforations  in  the  upper  and  lower 
platens;  that  is  all. 
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Q.  By  Mr.  Foster :  And  your  testimony  with  respect 
to  the  perforations  in  the  i)istons  E  and  F  is  the  same  as 
with  respect  to  the  perforations  in  the  Cartier  pistons,  is 
that  correct?  A.     No;  it  is  not. 

Q.  If  the  perforations  were  retained  in  the  pistons  E 
f  1996 1  and  F,  are  you  prepared  to  state  that  they  would 
not  clog  up  after  one  or  two  operations  so  that  the  pistons 
acted  as  solid  pistons? 

A.  I  would  not  be  prepared  to  state  anything  about  it 
without  trying  them  in  the  practice.    The  difference — 

Q.     You  have  never  tried  them  yourself? 

A.  The  difference,  on  the  face  of  the  patent,  lies  in 
the  size  of  the  openings  and  their  communication  to  a  free 
space  on  the  other  side  of  the  plunger.  In  the  Cartier 
patent  the  openings,  whatever  their  size,  could  readily 
plug  and  the  solid  plugging  them  would  have  no  place  to 
go.  In  the  Drummond  patent,  on  the  other  hand,  we  have 
holes  which  must  be  of  considerable  size  for  them  to  per- 
mit the  passage  of  perforated  pipes;  and  I  believe  such 
a  hole  would  very  likely  extrude  the  solid,  and  might  ex- 
trude the  sticks  or  cylinders  of  solid  through  those  open- 
ings, until  at  the  close  of  the  operation  we  might  have  no 
commercial  product  whatsoever  left  between  our  platens. 

Q.  Your  answer  is  based  entirely  upon  conjecture  and 
not  at  all  upon  experience,  is  that  true? 

A.     Oh,  completely. 

Q.  Now  would  you  refer  to  the  Gaylord  patent,  tab  6 
of  Defendants'  Exhibit  EE?  You  stated  on  your  direct 
examination  that  this  apparatus  could  not  be  vented  dur- 
ing pressing.  Will  you  state  why  it  could  not,  in  your 
opinion  ? 

A.  It  could  be  vented  during  pressing  very  readily  by 
1 1997]  providing  a  proper  structural  vent. 
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Q.  You  do  not  believe  that  the  closure  head  13  could 
be  moved  to  permit  the  escape  of  gas  from  the  interior 
of  the  mold  during  the  pressing  operation  ? 

The  Court:  In  other  words,  you  ask  him  why  you 
can't  vent  gases  by  breaking  the  mold  while  pressing? 

Mr.  Foster:    Yes. 

A.  On  the  contrary,  I  believe  that  you  could.  I  be- 
lieve that  you  might  very  possibly  be  able  to  move  the 
tail  block  22  and  possibly  by  rotating  it  you  might  accom- 
plish that  purpose.  However,  there  is  no  disclosure  in 
the  patent  to  do  any  such  thing. 

Q.  Do  you  mean  by  that  last  statement  there  is  no 
disclosure  in  the  Gaylord  patent  that  gas  may  be  vented 
by  opening  that  closure  head  13? 

A.  No.  I  only  mean  there  is  no  disclosure  in  the  pat- 
ent that  speaks  to  me  of  any  method  which  would  work 
if  solid  carbon  dioxide  were  to  be  pressed  in  the  device 

Q.     Now  would  you  refer  to  the  Stastney  patent? 

The  Court:    Wait  just  a  minute,  counsel. 

Mr.  Foster:    Yes,  sir. 

The  Court:  Page  2,  line  32,  reads:  "As  will  be  here- 
after set  forth,  the  amber  is  forced  within  the  mold 
through  the  perforations  20,  while  a  slight  releasing  of 
the  closure  cap  13  will  permit  the  escape  of  gases  from 
the  interior  of  the  mold  to  the  outside  air."  [1998] 

A.  May  I  amplify  my  answer  with  respect  to  that? 
In  the  device  as  shown  pressing  either  amber  or  solid 
carbon  dioxide,  that  description  on  page  2  is  a  perfectly 
feasible  method  for  venting  the  gas  that  is  initially  in  the 
chamber  which  is  to  be  replaced  by  the  amber:  that  is, 

(22) 
the  tail  block  13  may  be  left  in  a  position  out  of  contact 
with  the  mold  until  the  mold  is  filled  with  amber  and  the 
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actual  compression  of  the  article  commences.  At  that 
stage  in  the  pressing  of  amber  the  necessity  for  clearing 
air  from  the  mold  is  at  an  end.  In  solid  carbon  dioxide 
it  is  only  beginning. 

O.  Of  course,  while  they  are  accumulating  that  amber 
under  heat  they  have  to  let  the  gases  evaporate  to  make 
it  clear,  and  that  is  provided  for  during  the  accumulation, 
and  during  the  time  while  the  heating  of  the  amber  is 
going  on  within  the  mold  so  as  to  change  the  powdered 
amber  into  an  integral  mass  there  would  be  no  pressure? 

A.     That  is  correct. 

Mr.  Foster :  I  think  it  might  be  helpful  to  the  court 
to  read  one  other  portion  of  the  patent. 

O.  Would  you  read.  Dr.  Jones,  from  the  patent,  page 
2,  beginning  line  128? 

A.  'Tt  may  be  that  these  gases  will  all  escape  during 
the  initial  action  of  the  plunger  to  force  the  amber  within 
the  molds,  or  it  may  be  necessary  to  provide  for  the  escap- 
ing of  these  gases  until  the  final  expansion  of  the  amber. 
This  [1999 1  depends  entirely  upon  the  nature  of  the 
amber  and  upon  the  article  to  be  produced ;  but  my  process 
is  not  limited  to  the  releasing  of  the  gases  at  any  particu- 
lar time,  and  therefore  such  gases  may  be  allowed  to 
escape  at  any  time,  according  to  the  judgment  and  ex- 
perience of  anyone  who  practices  my  process.*' 

The  Court :  That  is  what  T  was  getting  at.  Mani- 
festly during  the  preliminaries  he  has  got  to  provide  for 
the  escape  of  gas ;  that  is  a  very  simple  thing.  Now,  dur- 
ing the  pressing  it  would  be  a  very  simple  thing  to  provide 
a  vent,  also,  would  it  not? 
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A.  The  patentee  does  not  provide  a  structural  vent, 
but  only  says  that  he  vents  by  relieving  the  gases  around 
the  tail  block  22.  If  he  has  a  type  of  amber  which,  on 
heating,  continues  to  evolve  some  gas  while  it  is  being 
formed  into  an  article,  T  take  his  patent  to  mean  that  he 
would  then  release  the  tail  block  and  permit  those  gases  to 
escape  while  the  article  was  being  formed.  -  The  practice 
is  somewhat  comparable  to  the  lowering  of  the  lower 
platen  in  the  solid  carbon  dioxide  industry;  and  if  the 
question  is  directed  to  that  type  of  practice  as  commonly 
practiced  in  the  solid  carbon  dioxide  art,  I  will  be  glad  to 
reverse  my  answer  and  say,  "Yes;  he  can  relieve  gases 
from  the  end  of  a  block  by  lowering  a  platen  or  moving  it 
away  from  the  block." 

Mr.  Foster :  Were  there  any  other  questions  on  this 
patent?  [2000] 

The  Court:     No. 

O.  By  Mr.  Foster :  Will  you  refer  to  the  Stastney 
patent.  1,288,255,  and,  with  the  premise  which  I  have 
previously  stated,  indicate  those  changes  that  are  neces- 
sary to  adapt  this  apparatus  for  the  production  of  the 
solid  carbon  dioxide  and  its  compression  into  a  block? 

A.  The  elimination  of  the  packing  rings  20 — I  can't 
answer  the  question. 

Q.  You  can't  point  out  any  changes  that  are  neces- 
sary, is  that  correct? 

A.  No;  I  can't  point  out  any  way  in  which  by  making 
changes  the  device  can  be  made  to  produce  a  commercial 
block  of  solid  CO2.  It  is,  perhaps,  the  one  patent  in  the 
prior  art  that  T  can't  do  that  with. 

0.  Would  yon  direct  your  attention  to  Defendants' 
Exhibit  IT,  the  model  that  is  before  you  here? 

A.     Yes. 
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Q.  What  alterations  are  necessary  in  order  to  adapt 
that  apparatus  for  the  i)rodiiction  of  solid  carbon  dioxide 
and  its  compression  into  blocks? 

The  Court:     On  the  premise  previously  indicated? 

Mr.  Foster :    Yes. 

A.     You  mean  neg'lecting  density? 

Mr.  Caughey :  Just  a  second.  I  object  to  that  question. 
This  is  not  prior  art,  this  particular  model.  I  don't  think 
it  is  material  at  all.  [2001] 

Mr.  Foster :  You  have  asked  about  it  on  direct  exami- 
nation. , 

The  Court :    I  will  permit  it. 

A.  If  you  will  pardon  me,  I  am  wrong  and  I  will 
admit  it.  I  had  overlooked  the  fact  that  we  are  answering 
these  questions  leaving  out  of  consideration  a  number  of 
things,  and  one  of  those  things  is  the  changes  necessary 
to  produce  a  commercial  density  product.  With  that 
qualification,  no  changes  are  necessary  in  Stastney  and  it 
will  produce  a  block  without  any  alteration  whatsoever. 

Q.  By  Mr.  Foster:  And  the  same  is  true  of  the 
apparatus    Defendants'    Exhibit    II?  A.     Certainly. 

Q.  By  "commercial  density"  we  are  using  the  term  as 
you  defined  it  in  your  testimony  today,  is  that  correct? 

A.     That  is  correct. 

The  Court:  T  am  glad  you  straightened  that  out.  I 
thought  that  there  was  some  confusion  there. 

A.     Yes. 

The  Court :  The  proof  of  the  pudding  is  always  in  the 
eating. 

The  Witness :     That  is  right. 
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Q.  By  Mr,  Foster:  At  page  1852  of  the  record,  you 
stated  in  response  to  a  question  as  follows : 

"Q. — What  would  be  your  opinion  as  to  whether  or 
not  continued  blocks  of  ice  would  be  made  with  that 
machine,  Exhibit  II?   [2002] 

''A. — If  the  plunger  were  mechanically  actuated,  and 
the  closure  head  mechanically  actuated,  and  the  position 
of  the  vent  to  atmosphere  either  changed,  or  the  gas 
vented  through  a  normal  leakage,  in  my  opinion  we  would 
have  not  the  Stastney  device,  but  the  Frick  Press." 

And  by  the  Frick  press  were  you  referring  to  the  con- 
struction that  has  been  described  during  these  proceedings 
as  the  defendants'  Frick  press? 

Mr.  Caughey :  May  your  Honor  please,  I  might  state 
that  this  particular  answer  is  an  answer  which  the  witness 
had  an  opportunity  of  reading  over.  He  read  his  testi- 
mony and  that  particular  answer  is  one  he  said  is  not 
properly — the  answer  was  not  properly  transcribed,  and 
prior  to  answering  this,  I  think  the  witness  should  have 
an  opportunity  of  stating  what  he  intended  to  answer  and 
what  he  actually  did  answer. 

The  Court :  I  think  that  is  exactly  what  he  did  answer. 
I  was  a  little  surprised  and  was  going  to  interrupt  him, 
and  then  something  else  came  up  and  I  assumed  that  it 
would  be  straightened  out.  Now,  read  that  again.  As  I 
remember  it;  that  is  exactly  what  he  said,  but  he  has,  of 
course,  a  perfect  right  to  explain  that  the  answer  did  not 
carry  what  he  intended  it  to  carry  by  implication.  Read 
it  to  me  again. 

Mr.  Caughey:    I  am  not  saying  as  to  that  question  or — 

The  Witness :  The  error  is  later  in  the  statement,  your 
Honor.  [20031 

Mr.  Caughey:     I  am  not  saying  up  to  that  point. 
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The  Court:  Yes.  But  I  mean  in  connection  with  this 
testimony. 

Mr.  Caughey :    Yes. 

The  Court :  Let  us  have  the  questions  and  answers 
read  so  we  get  continuity,  because  there  was  something 
there  that  I  intended  to  clear  up  and  did  not  do  it. 

Mr.  Foster:  "'O. — What  would  he  your  opinion  as  to 
whether  or  not  continued  blocks  of  ice  could  be  made  with 
that  machine,  Exhibit  II? 

"A. — If  the  plunger  were  mechanically  actuated,  and 
the  closure  head  mechanically  actuated,  and  the  position 
of  the  vent  to  atmosphere  either  changed,  or  the  gas 
vented  through  a  normal  leakage,  in  my  opinion  we  would 
have  not  the  Stastney  device,  but  the  Frick  press." 

The  Court:  Now.  the  question  is:  In  the  answer  to 
that  question  did  you  refer  to  what  we  described  as  one 
of  the  two  defendants'  devices,  one  being  the  Frick? 

A.     Yes;  I  did. 

The  Court :  Now,  read  the  other  questions  that  fol- 
lowed immediately  after  that. 

Mr.  Foster :     There  is  more  to  the  answer. 

The  Court:     Oh,  I  am  sorry, 

Mr.  Foster :  "And  I  believe  it  is  operative,  so  long  as 
the  features  of  the  Stastney  patent  are  retained.  How- 
ever, I  do  not  believe  it  could  be  designed  to  operate  con- 
tinuously [2004]  making  10  x  10  x  10-inch  blocks  of 
solid  CO2  of  commercial  density." 

The  Witness :    The  correction — 

Mr.  Caughey :    That  is  what  we  wish  to  correct. 

The  Witness  :  The  sentence  is  incorrectly  ended.  What 
T  said — may  I  have  the  record,  please?  What  I  said  was 
the    same    words,    except    that    the    comma    comes    after 
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"Frick  press"  and  the  sentence  ends  with  a  period  after 
the  word  "operative,"  starting  a  new  sentence  with  the 
word  "so,"  which  changes  the  entire  meaning  of  the  latter 
portion  of  the  answer. 

The  Court :  I  know  there  was  something  about  that 
answer  which  caused  me  to  wonder  if  it  was  clear  and  I 
did  not  stop  at  the  time. 

Mr.  Foster :  Might  I  have  the  reporter  read  the  last 
statement  of  the  witness,  your  Honor,  to  be  sure? 

The  Court:  Yes.  Just  one  minute.  Let  me  get  this 
thing  back  in  my  mind.  (After  examining  transcript) : 
Well,  I  think  the  reporter  got  it  exactly  as  you  said  it. 

The  Witness :  The  words  are  correct,  but  the  punctua- 
tion. 

The  Court :  I  think  he  got  it  exactly  as  you  said  it. 
I  wondered  whether  it  was  true  at  the  time  as  you  meant 
it.  You  want  that  to  read,  as  I  understand  it,  "If  the 
plunger  were  mechanically  actuated,  and  the  closure  head 
mechanically  actuated,  and  the  position  of  the  vent  to 
atmosphere  either  changed,  or  the  gas  vented  through  a 
normal  leakage,  in  my  opinion  we  would  have  not  the 
Stastney  device,  but  the  Frick  [2005]  press  (comma)  and 
I  believe  it  is  operative  (period).  So  long  as  the  features 
of  the  Stastney  ])atent  are  retained  ( comma )  however. 
I  do  not  believe  it  could  be  designed  to  operate  continu- 
ously making  10  x  10  x  10-inch  blocks  of  solid  CO2  of 
commercial  density." 

The  Witness :     Comma  after  "however." 

The  Court:  Do  you  mean  you  want  that  last  phrase 
to  be  hitched  onto  the  last  clause  beginning  "however"? 

The  Witness :  The  comma  is  after  "however"  instead 
of  before.    "So  long  as  the  iVatures  of  the  Stastney  patent 
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are  retained  however,  I  do  not  believe  it  could  be  designed 
to  operate." 

The  Court:    Oh,  T  see.  1 20061 

Q.  T  don't  remember  that  this  question  was  answered 
by  the  witness  as  to  whether  the  Frick  press  referred  to — 

The  Court :    He  said  yes. 

A.     Yes. 

Q.  By  Mr.  Foster:  Why,  in  your  opinion,  would  it 
be  necessary  to  chanj^e  the  position  of  the  vent  20  of  the 
Stastney  apparatus? 

A.  Because  in  this  device  no  other  element  can  assist 
the  vent  pipe  in  removing  gases  from  the  block.  There 
is  no  relief  around  the  plunger;  there  is  no  relief  around 
the  closure  head,  which  renders  the  position  of  the  vent 
critical. 

Q.  Do  T  understand,  in  your  opinion  it  would  be 
necessary  to  change  the  location  of  the  vent  pipe  20  of 
the  Stastney  patent  because  it  would  become  clogged  with 
snow  during  the  pressing  operaiton? 

A.  That  is  correct.  It  is  a  matter  of  indifference 
whether  the  pipe  is  clogged  with  snow  or  not,  so  long  as 
the  flat  surface  of  the  closure  head  has  against  it  a  block 
of  high  density,  which  is  held  in  valve  seating  position 
against  the  closure  head  of  the  inlet  of  the  pipe  20. 

Q.  T  don't  understand.  T  had  thought  it  was  your 
opinion,  expressed  in  your  direct  examination,  that  it  was 
necessary  to  change  the  pipe  20  of  the  Stastney  apparatus, 
its  location,  in  order  to  permit  the  escape  of  gases  from 
the  chamber  continuously  during  the  pressing  operation. 

A.     That  is  correct.  [2007] 

0.  For  the  reason  that  it  wcxild  become  clogged  with 
solid  CO2?  A.     I  did  not  so  state. 
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The  Court:  On  direct  examination  he  said  the  valve 
would  become  sealed,  because  the  surface  of  the  cylinder 
would  be  pressed  against  the  block,  and  that  would  seal 
it,  and  there  is  no  use  having-  a  valve  that  was  inoperative, 
and  it  would  be  made  inoperative  by  that  automatic  seal- 
ing process. 

A.  That  may  be  clarified  if  I  state  I  believe  that  the 
device.  Defendants'  II,  would  be  inoperative  in  the  sense 
I  have  mentioned  if  the  outlet  or  vent  pipe  were  taken 
off  altogether,  leaving  nothing  to  clog  at  that  point,  but 
a  hole  in  the  side  of  the  chamber.  The  valve  sealing 
operation  of  the  flat  block  pressing  against  the  top  of  the 
cylinder  would  still  operate  to  produce  meltage  of  the 
product  in  the  chamber  at  high  pressure. 

O.  That  difficulty  could  be  avoided  in  the  Stastney 
patent  if  a  man  skilled  in  the  art  moved  the  vent  line  20 
away  from  the  head  18  over  to  the  side  wall  of  the  cham- 
ber, two  or  three  inches  from  the  end  of  18? 

A.  Probably  for  a  small  block.  The  device  is  so  com- 
pletely sealed  around  both  the  ])lunger  and  the  closure 
head,  however,  neither  of  which  conditions  is  normal,  it 
might  be  necessary  to  use  more  than  one  outlet  pipe. 

Q.  My  question  is  this : — Do  you  have  the  Stastney 
patent  before  you?  [2008]  A.     No,  I  don't. 

Q.     Will  you  please  get  it?  A.     Yes. 

Q.  My  question  is  this :  If  a  man  skilled  in  the  art 
moved  the  vent  line  20  of  the  Stastney  apparatus  away 
from  the  head  18,  and  put  it  in  the  side  wall  of  the  cham- 
ber, two  or  three  inches  below  that  head  18,  he  would 
ehminate  this  difficulty  of  the  sealing  of  the  line? 

A.     For  a  small  block,  probably. 

O.  Do  you  mean  he  would  not  for  a  10-inch  by  10-inch 
by  10-inch  block?  A.     At  high  density,  I  doubt  it. 
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Q.     Do  you  have  the  patent  in  suit  before  you? 

A.     Yes. 

O.     Will  you  turn  to  Fig.  1  ?  A.     Yes. 

Q,  Do  you  find  the  line  69  for  removing  gas  from 
the  pressing  chamber?  A.     I  do. 

Q.  And  do  you  find  that  it  is  located  immediately 
adjacent  the  end  of  the  pressing  chamber  against  which 
solid  carbon  dioxide  is  compressed? 

O.  Yes;  but  it  is  assisted  in  its  function  by  normal 
leakage  around  the  closure  head  70  and  by  leakage  past 
the  piston. 

Q.  Where  in  the  patent  do  you  find  the  statement  that 
[2009]  in  the  apparatus  illustrated  in  Figs.  1,  2  and  3, 
there  is  any  leakage  around  the  closure  head  or  around 
the  piston?    There  is  no  such  statement,  is  there? 

A.  No.  It  is  a  practical  condition  obtaining  in  all 
devices  of  this  class.     T  know  of  no  statement. 

The  Court :    Including  Stastney  ? 

A.  Stastney  is  not  a  device  of  this  class  at  all,  your 
Honor.  I  am  speaking  of  practical  solid  carbon  dioxide 
commercial  presses  used  in  the  art.  I  say  a  loose-fitting 
plunger  is  the  rule,  because  of  the  impossibility  of  lubricat- 
ing that  low  pressure  chamber,  which  makes  this  piston 
ring  packing  construction  in  gas-tight  plungers  virtualh 
impossible.  It  is  true  that  they  operate  a  few  times,  and 
then  water  ice,  low  temperature,  and  lack  of  lubrication 
stops  the  operation. 

Q.     By  Mr.  Foster:     \^^hen  did  you  first  know  that? 

A.  What  I  have  just  stated  as  the  operation  of  the 
piston  in  a  carbon  dioxide  press? 

Q.     Yes.  A.     1928. 

O.  The  same  thing  is  true  of  presses  that  are  em- 
ployed for  compressing  water  ice? 
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A.     No,  it  is  not;  not  at  all. 

Q.  You  have  no  knowledge  of  the  conditions  prior  to 
1928  in  that  respect?  A.    In  that  respect,  no.  [2010] 

Q.     Will  you  refer  to  Fig.  2? 

The  Court :  In  that  last  question  are  you  referring  to 
the  pressing  of  CO2  or  to  the  mechanical  process  of  press- 
ing any  material? 

Mr.  Foster:  I  had  intended  to  refer  to  the  mechanical 
process  of  pressing  any  material. 

A.     The  question  was  not  clear. 

The  Court:  I  did  not  think  it  was.  With  that  under- 
standing you  may  answer  it. 

A.  I  was  familiar  with  pressing  plungers  long  before 
1928. 

Q.  That  same  thing  was  true  of  that  long  before  that 
time,  whether  you  were  pressing  CO2  or  something  else, 
wasn't  it? 

A.  It  may  have  been  true,  but  I  doubt  whether  anyone 
understands  the  difficulties  or  the  conditions  existing  in 
one  of  these  low  temperature  chambers,  when  you  en- 
deavor to  make  the  piston  work  in  it,  until  he  actually 
applies  it,  but  I  never  tried  it  until  1928. 

Q.  Let  us  put  it  another  way :  If  you  were  designing 
an  apparatus  to  press  something,  and  there  is  no  neces- 
sity, because  of  the  nature  of  the  product,  to  hermetically 
seal  the  pressing  chamber,  you  would  not  create  any  more 
trouble  for  yourself  than  you  had  to,  would  you? 

A.     No. 

Q.     You  would  make  a  loose-fitting  piston?   [2011] 

A.  Yes,  and  as  experience  taught  you,  you  would  have 
found  it  would  have  to  be  a  great  deal  looser  than  was 
first  indicated. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1199 

(Testimony  of  Charles  L.  Jones) 

Q.  The  chances  are  it  would  be  on  the  loose  side  rather 
than  on  the  tight  side?  A.     Yes. 

Q.     That  is  just  common  sense? 

A.     That  is  correct. 

Q.  By  Mr.  Foster:  Please  direct  your  attention, 
Doctor,  to  Fig.  1  of  the  patent  in  suit.  A.     Yes. 

Q.  Do  you  find  there  that  the  only  means  described  in 
the  patent  for  the  withdrawing  of  carbon  dioxide  gas 
from  the  pressing  chamber  during  pressing  is  the  pipe 
line  68B  ?  A.     No,  I  do  not  so  find. 

Q.  Where  is  there  any  statement  in  the  patent  that 
gas  is  withdrawn  during  the  pressing  operation  in  any 
other  manner?  A.     There  is  no  such  statement. 

Q.  Do  you  believe  that  with  the  apparatus  illustrated 
in  Figure  2,  there  could  be  ])roduced  a  block  of  commercial 
size,  10  by  10  by  10,  and  of  commercial  density? 

A.     Yes. 

O.  What  is  the  reason  for  your  opinion  that  such  a 
block  of  such  density  could  be  produced  in  the  chamber 
60  [2012]  with  the  vent  line  68B  attached  thereto,  and 
could  not  be  produced  in  the  apparatus  of  the  Stastney 
patent,  with  the  vent  line  moved  to  the  side  wall  and  adja- 
cent the  end  wall  18? 

The  Court :    Tn  relatively  the  same  position  as  in  Fig.  2? 

Mr.  Foster:    Yes:  thank  you. 

A.  I  see  two  additional  difficulties.  Tn  this  particular 
figure  you  have  selected  we  have  a  horizontal  device;  the 
closure  head  70  in  practice  and  in  fact  is  rarely  or  never 
well  sealed. 

O.  Do  von  find  any  such  statement  in  the  Stastney 
device?  A.     May  I  finish  the  answer? 
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Q.  Answer,  please,  my  question.  I  wish  to  confine 
your  answer  to  the  statements  of  the  teachings  of  the 
patent.  A.     There  is  no  statement  in  the  patent. 

The  Court :  He  answered  in  the  negative ;  there  is 
nothing  in  the  specification ;  it  only  shows  in  the  drawing. 
In  the  drawing  it  is  indicated  at  68B  as  the  only  way  for 
the  gas  to  escape ;  is  that  correct  ? 

A.     That  is  correct.    That  is  all  I  am  trying  to  say. 

O.     But  it  is  not  covered  in  the  specification?  * 

Mr.  Foster :  It  isn't  clear  to  me  from  the  testimony  of 
the  witness  what  the  showing  is  in  the  drawing. 

The  Court:     Ask  him. 

Q.  By  Mr.'  Foster:  What  is  the  showing  in  the  draw- 
ing [2013]  that  is  the  basis  of  your  opinion  that  gas  may 
be  withdrawn  during  said  operation,  through  the  pipe 
68B? 

A.  Normal  leaks.  In  the  process  operated  in  the 
Stastney  counterpart  liquid  is  evaporated  in  the  chamber; 
in  other  words,  a  triple  point  operation  W'as  carried  out, 
so  that  this  leakage  would  not  interfere  in  such  a  hori- 
zontal machine  as  this  with  the  depositing  of  a  mass  of 
triple  point  crystals;  yet,  at  the  conclusion  of  the  solid 
formation,  and  when  pressing  commences,  the  leakage 
functions  to  carry  gas  from  the  pores  of  the  block.  There 
is  this  normal  leakage  past  the  plunger  61.  While  the 
plunger  61  is  not  shown  in  the  drawing,  it  has  a  definite 
degree  of  leakage.  It  is  shown  as  a  simple  compression 
piston,  without  rings  or  other  devices  for  retaining  the 
gas,  and  because  of  its  length,  to  one  skilled  in  the  art, 
he  would  know  it  would  not  be  a  seizing  fit:  it  would  be  a 
running  fit. 

O.  As  T  understand  your  answer,  your  reason  for 
believing  that  commercial  blocks   of   commercial   density 
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could  be  produced  in  Fig.  2  of  the  patent  in  suit,  and  not 
the  Stastney  device,  is  because,  first,  the  drawings  of  the 
patent  teach  that  the  closure  head  70  leaks;  is  that  a 
correct  statement? 

A.  No,  the  drawing  merely  indicates  to  one  skilled  in 
the  art  that  it  is  a  device  which  he  knows  will  function 
in  a  certain  way.  There  is  nothing  in  the  drawing  to 
indicate  leakage.  In  fact,  T  don't  know  a  draftsman's 
[2014]  convention  to  show  on  a  blueprint  there  is  a  leak. 

Q.  Does  there  appear  to  you  to  be  a  packing  ring  or 
sealing  face  closure  member  70?  A.     Yes. 

Q.  What  does  that  indicate  to  you  with  respect  to 
whether  or  not  the  closure  head  leaks? 

A.  It  indicates  that  the  man  who  made  the  drawing 
may  have  been  laboring  under  a  delusion  that  it  would  be 
tight. 

O.  Your  examination  of  the  drawing.  Fig.  2  of  the 
patent  in  suit,  teaches  you  that  head  70  leaks.  Does  your 
examination  of  the  apparatus  illustrated  in  the  Stastney 
drawing  indicate  to  you  that  the  head  leaks? 

A.  On  the  contrary,  the  Stastney  patent  shows  a  head 
held  down  in  position  by  multiple  screw  closure.  T  would 
be  in  doubt;  T  would  not  say  that  the  Stastnev  patent 
might  not  show  such  leakage,  and  if  such  leakage  were 
provided.  T  have  no  cjuestion  it  could  be  made  to  operate 
in  that  way.  Tn  other  words,  all  that  is  necessary  in  the 
device  in  the  court  room  is  to  loosen  the  bolts  on  top  of 
the  closure,  and  make  an  efficient  device  out  of  it;  let  the 
gas  out. 

0.  Tf  we  assume  that  in  the  apparatus  of  Fig.  2  of 
the  patent  in  suit  the  closure  head  70  does  not  leak,  and 
the  niston  61  d<>es  not  leak,  that  apparatus,  as  T  under- 
stand  yom-   testimony,   is.   in  your   opinion,   not   adapted 
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for  the  production  of  commercial  size  blocks  of  commer- 
cial density. 

A.  I  must  divide  my  answer.  I  believe  it  would  make 
[2015]  a  block  of  commercial  density  prior  to  the  intro- 
duction of  the  Fig-.  5  machine,  which  is  40  pounds  per 
commercial  block.  It  is  my  opinion,  however,  that  it 
probably  would  not  produce,  under  the  conditions  out- 
lined, blocks  of  50  pounds  per  cubic  foot. 

O.  Would  you  direct  your  attention  to  page  2  of  the 
patent?  Will  you  read  the  sentence  beginning  in  column 
2,  line  3? 

A.  "During  this  part  of  the  operation  any  unfrozen 
gas  or  air  which  might  be  entrapped  with  the  solidified 
gas  is  forced  through  the  pipe  68B  and  a  check  valve  69 
into  the  low  pressure  pipe  80.  This  is  an  important  fea- 
ture of  our  invention  as  the  entrapment  of  gas  and  air 
has  heretofore  made  it  difficult  to  produce  solid  cakes  of 
desired  form." 

O.  Now,  do  you  find  any  other  reference  in  the  patent 
to  the  removal  of  carbon  dioxide  gas  during  the  pressing 
operation  from  the  pressing  chamber?  A.     I  do. 

0.     Where  in  the  specification  in  the  patent? 

A.  T  am  afraid  the  numerous  references  are  prin- 
cipally in  the  claims  rather  than  in  the  specification. 

Q.     I  think  you  stated  you  were  confused  by  claims? 

A.     That  is  correct;  I  am. 

(Short  recess.) 

0.  Ry  Mr.  Foster :  Please  refer  to  Kochenderfer 
patent,  tab  17  of  Defendants'  Exhibit  EE,  and  with  the 
same  [2016]  ])remise  which  T  i)reviously  stated,  state  what 
changes,  if  any,  are  required  to  adapt  this  apparatus  for 
the  production  of  solid  carbon  dioxide  for  its  compression 
into  blocks. 
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Mr.  Caughey:     Do  you  mean  the  original  premise? 

The  Court :  He  meant  the  four  basic  premises :  Den- 
sity, dimension,  size  of  block  and  returning  of  the  gas  to 
the  system, 

A.     My  answer  is  the  same  as  for  the  Cartier  patent. 

Q.  By  Mr.  Foster:  You  referred  in  your  direct  ex- 
amination to  an  apparatus  which  was  built  at  the  Eliza- 
beth plant,  which  included  two  movable  platens  for  mov- 
ing a  body  of  solidified  carbon  dioxide,  and  an  independ- 
ent closure  head.  A.     That  is  correct. 

Q.     Do  you  have  that  apparatus  in  mind? 

A.     Yes. 

Q.  What  was  the  date  when  that  apparatus  Mas  com- 
pleted ? 

A.  I  can't  remember  exactly.  In  attempting  to 
arrive  at  that  T  have  gone  through  a  diary  and  some 
notes,  which  indicate  that  it  was  first  used  during  No- 
vember, 1928. 

Q.  And  that  was  before  you  had  ever  seen  any  appa- 
ratus which  you  understood  was  devised  by  Cole  and 
McLaren?  A.     Yes,  it  was. 

O.  How  were  those  two  pistons  actuated?  Was  there 
hydraulic  actuated  means  for  them  in  this  apparatus? 

A.     Yes. 

O.  The  closure  head,  was  it  operated  by  hydraulic 
[2017]  means?  A.     Yes,  it  was. 

O.  Did  the  pistons  operate  by  this  hydraulic  actuation 
to  compress  the  snow  into  a  block?  A.     Yes. 

Q.  And  after  that  was  the  hydraulic  means  actuated 
on  the  closure  head  to  move  it,  to  permit  the  block  to  come 
out  of  the  chamber  ?  A.     Yes. 
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Q.  Were  some  of  the  hydrauHc  means  actuated  when 
the  closure  head  was  moved  away  from  the  chamber  to 
cause  the  platen  to  eject  the  blocks?  A.     Yes. 

Q.  Was  the  chamber,  during-  the  solidifying  operation, 
closed  to  atmosphere? 

A.  Yes.  I  must  amplify  that  answer  by  pointing  out 
that  by  that  chamber  I  now  mean,  not  merely  the  pressing 
chamber,  but  the  entire  enclosure,  including  the  three 
operations :  Snow  forming  tank,  tamping  compartment 
and  compression  chamber  collectively.  «  * 

Q.  They  were  all  closed  to  atmosphere  during  the 
three  operations? 

A.     The  three  operations  were  enclosed. 

Q.  Likewise,  the  three  operations  were  closed  to  at- 
mosphere during  the  compressing  operation? 

A.     That  is  correct.  [2018] 

Mr.  Foster:     No  further  cross-examination. 

The  Court:     Anything  further,  Mr.  Miketta? 

Mr.  Miketta:     No. 

Redirect  Examination 

Q.  By  Mr.  Caughey:  Dr.  Jones,  in  the  testimony 
you  have  given  on  cross-examination,  which  was  based  on 
certain  eliminations,  that  you  were  not  to  consider  things 
that  were  eliminated,  in  giving  your  answers  did  you 
mean  in  this  testimony  to  change  any  of  your  testimony 
as  to  the  various  changes  that  were  necessary  in  the  prior 
art  patents?  A.     Not  in  the  slightest. 

Q.     That  you  gave  on  your  direct  examination? 

A.     Not  in  the  slightest. 

Mr.  Caughey:  That  is  all  with  this  witness.  Do  you 
have  any  questions,  your  Honor? 

The  Court:     No  questions.  [2019] 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1205 

HARRY  W.  COLE, 

recalled  as  a  witness  on  behalf  of  the  plaintiffs,  in  rebuttal, 
having  been  previously  duly  sworn,  testified  as  follows : 
The    Clerk :      You    have    been    sworn  ?  A.     Yes. 

[2020] 

Q.  By  Mr.  Caughey:  Mr.  Cole,  1  show  you  De- 
fendants' Exhibits  L.  O  and  P.  in  this  case,  and  ask  you 
to  examine  them.  Did  you  ever  see  any  devices  such  as 
shown  on  those  exhibits?  A.     No,  1  never  did. 

Q.  Did  anybody  ever  describe  to  you  devices  such  as 
shown  on  those  exhibits?  A.     No,  sir. 

Q.  And  particularly,  did  Mr.  Martin  or  Mr.  Hood  ever 
describe  such  devices  to  you? 

A.     No.  neither  of  them  ever  did. 

O.  Did  you  ha^•e  any  conversations  with  Mr.  Hood 
during-  the  period  of  time  that  the  Dry  Ice  Corporation 
was  at  the  General  Carbonic  plant  at  Long  Island  City? 

A.  No,  T  never  liad  any  discussions  with  Mr.  Hood, 
other  than  passing  tlie  time  of  day.  [2039] 

Q.  You  didn't  discuss  with  him  the  operations  of  his 
plant  ? 

A.  No,  I  would  not  discuss  that  with  him.  I  would 
discuss  it  with  Mr.  Martin,  if  there  was  anything  to 
discuss. 

Q.     Did  you  have  any  discussions  or  conversations  with 
Mr.  Martin  as  to  the  oi>eration  of  that  plant? 
V  A.     Yes,  1  did:  1  had  a  number  of  conversations  with 
him. 

Q.  Will  you  please  state  the  substance  of  those  con- 
versations; also  whether  anybody  else  was  present? 

A.     The  substance  of  the  conversations  was — 
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Mr.  Foster:  The  foundation  has  not  been  laid.  I 
object  to  it  upon  that  ground. 

Mr.  Caughey:  Also  fix  the  date  when  those  conversa- 
tions occurred. 

A.  I  had  several  conversations  with  Mr.  Martin.  They 
were  scattered  over  this  period  that  they  were  with  Gen- 
eral at  the  General's  plant. 

Q.     What  period  do  you  refer  to? 

A.  That  would  be  between  May  25  and  September  26. 
The  only  things  that  I  ever  discussed  with  him  were 
usually  in  connection  with  the  wasteful  procedures  and  un- 
necessary loss  of  carbonic  gas. 

Q.  When  you  say  unnecessary  loss,  what  do  you  mean, 
Mr.  Cole? 

A.  I  mean  primarily  losses  due  to  the  improper  opera- 
tion and  maintenance  of  the  devices  which  they  were  using 
in  the  [2040]  plant. 

Q.  Will  you  give  an  example  of  what  you  mean  by 
improper  maintenance  or  operation? 

A.  Well,  they  very  frequently  were  careless  in  not 
having  the  gaskets  tight  on  the  doors  of  the  snow 
machines.  They  would  allow  the  packing  in  their  valves 
to  get  worn,  and  not  replace  them,  and  allow  gas  to  blow 
out  during  part  of  the  operation.  For  the  moment,  that  is 
all. 

Q.  I  don't  believe  you  answered  the  question  as  to  who 
else  was  present  at  any  of  these  conversations. 

A.  Why,  I  think  at  times — I  am  sure  at  times  Mr. 
McLaren  was  there,  because  he  usually  accompanied  me 
when  T  made  a  tour  of  the  plant.  I  don't  recall  that  any- 
one else  was  ever  present  when  1  talked  with  Mr.  Martin. 
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Q.  Did  you  talk  with  Mr.  Martin  personally,  or  some- 
times over  the  telephone,  or  what? 

A.  I  more  often  talked  to  him  over  the  telephone  than 
I  talked  with  him  personally,  because  most  of  the  time  that 
I  would  be  at  the  plant  Mr.  Martin  would  not  be  there. 

Q.  Did  Mr.  McLaren  ever  tell  you  about  any  con- 
versations that  he  had  had  with  either  Mr.  Martin  or  Mr. 
Hood  in  which  they  had  disclosed  to  him  a  machine  such 
as  shown  in  L,  O  and  P? 

Mr.  Miketta:  That  is  objected  to  as  calling  for  hear- 
say. 

The  Court :     Read  the  (|uestion  again,  please. 

(Question  read  by  the  reporter.)   [2041] 

The  Court :     Objection  sustained. 

0.  By  Mr.  Caughey :  There  was  some  testimony  in 
this  case  that  there  was  a  scrap  pile  in  the  back  of  the 
plant,  in  the  yard  of  the  General  Carbonic  plant  at  Long 
Island  City,  during  the  period  of  time  that  the  Dry  Ice 
.Corporation  was  there.  Will  you  state  from  your  knowl- 
edge whether  or  not  such  a  scrap  pile  was  there? 

A.  There  never  was  a  junk  pile  or  scrap  pile  in  that 
yard. 

Q.     How  do  you  know  that? 

A.  Well,  for  the  sini])le  reason  that  T  had  liad 
segregated  a  certain  section  of  the  garage  where  all  junk, 
all  material  of  that  kind,  was  kept,  and  if  there  was  a  pile 
of  junk  material  anywhere  on  the  place  when  I  went  over 
there  it  just  got  kind  of  unhealthy  for  somebody.  I  never 
liked  to  have  junk  piles  strung  all  over  the  place,  and  that 
yard  in  there  was  the  yard  where  we  had  our  coke  and 
our  coke  conveyors  coming  in,  and  the  only  thing  that  was 
in  that  yard,  that  they  had  there  for  any  length  of  time. 
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other  than  coke,  was  the  pile  of  failed  cylinders  which 
were  piled  up  along  the  building. 

Q.  Did  you  inspect  that  yard  when  you  went  to  the 
plant  at  Long  Island  City,  of  the  General  Carbonic? 

A.     I  usually  inspected  everything. 

Q.  During  that  period  of  time  Dry  Ice  Corporation 
was  there?  [2042] 

A.  I  usually  inspected  everything  when  I  went  in  any 
of  the  plants. 

Q.  Will  you  please  state  if  any  machines,  such  as 
shown  in  L,  O  and  P,  were  there;  whether  you  have  seen 
the  same? 

Mr.  Foster :  That  is  objected  to  as  calling  for  the  con- 
clusion of  the  witness. 

The  Court:     Objection  sustained. 

Q.  By  Mr.  Caughey :  Did  Mr.  Martin  at  any  time 
ever  tell  you  that  he  had  previously  solidified,  tamped  and 
pressed  CO2  in  a  device,  and  that  he  would  probably  do  so 
again?     Did  he  ever  make  such  a  statement  to  you? 

A.  He  never  made  any  statement  to  me.  Our  discus- 
sions never  went  any  further  than  the  equipment  they 
were  using  at  that  time  in  the  plant  of  the  General  Car- 
bonic. 

Q.  Did  he  ever  discuss  any  equipment  that  they  had 
used?  A.     No,  he  did  not. 

Mr.  Caughey :     You  may  cross  examine. 

Mr.  Foster :     No  cross-examination. 

Mr.  Miketta:     No  examination. 
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Mr.  Caughey:     Mr.  McLaren. 

The  Court:  In  order  to  keep  the  record  clear,  suppose 
that  the  proposed  exhibit  be  marked  for  identification,  in 
order  that  you  may  identify  it  in  your  record. 

Mr.  Caughey:  1  am  going-  to  take  it  up  with  this  wit- 
ness. 

The  Court :     Mark  it  for  identification. 

The  Clerk:     Plaintiffs'  32  for  identification.   |2043] 

MALCOLM  w.  McLaren, 

recalled  as  a  witness  on  behalf  of  the  plaintiffs  in  rebuttal, 
having  been  previously  duly  sworn,  testified  as  follows: 

The  Court:  In  order  to  keep  the  record  clear.  Exhibit 
32  for  identification  is  declined,  the  offer  in  evidence,  for 
all  the  reasons  previously  indicated  by  the  court.  That 
will  clear  the  record.    Go  ahead. 

Mr.  Caughey:     Is  the  witness  sworn? 

The  Court :     Yes,  he  has  been  on  before. 

Mr.  Caughey :     That   is  right.     I  beg  your  pardon. 

Direct  Examination. 

O.  By  Mr.  Caughey:  Mr.  McLaren,  what  is  your 
present  occupation? 

A.  1  am  eastern  district  superintendent  for  the  Liquid 
Carbonic  Corix)ration. 

Q.     How  long  have  you  held  that  position? 

A.     Since  1930. 

Q.  How  lung  liave  you  been  connected  with  the  CO-.' 
business  ? 

A.  1  started  in  Detroit  on  May  1st.  1919,  and  was 
transferred  from  Detroit  to  1-ong  Island  City  on  Decem- 
ber 1,  1924.  and  I  am  still  in  the  same  plant. 
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Q,  What  was  your  position  in  Detroit  when  you  were 
transferred?  A.     Chief  engineer  and  superintendent. 

Q.  Will  you  please  state,  according  to  your  best  [2044] 
recollection,  when  Dry  Ice  Corporation  moved  into  the 
plant  at  Long  Island  City  of  the  General  Carbonic  Com- 
pany? A.     May  10,  1925. 

Q.     How  long  did  they  remain?  •• 

A.     Until  September  27,  1926. 

Q.  By  Mr.  Caughey:  Did  you  make  reports  to  Mr. 
Cole?  A.     I  did. 

Q.  I  show  you  Plaintiffs'  Exhibit  32  for  identification 
in  this  case,  and  ask  you  to  examine  the  same,  and  state  if 
you  know  what  it  is? 

The  Court :     Just  say  yes  or  no,  Mr.  McLaren. 

A.     Ves,  I  know.   [2045] 

Q.  By  Mr.  Caughey :  When  did  you  first  see  that 
document  marked  Plaintiffs'  Exhibit  Z2  for  identification? 

A.     I  wrote  it. 

Q.     On  what  day?  A.     On  October  3.  1925. 

Q.     Was  it  true  at  the  time  that  you  wrote  it? 

A.     It  was. 

Q.     What  did  you  do  with  the  original? 

A.     I  sent  it  to  Mr.  Cole  by  mail. 

Q.     Did  you  keep  that  copy? 

A.     I  did,  in  my  own  file. 

Q.     For  how  long  a  period  of  time? 

A.  Until  it  was  removed  from  the  file  for  the  inter- 
ference testimony. 

Q.  When  you  say  interference  testimony  do  you  mean 
the  interference  involving  the  Cole  and  McLaren  patent  in 
suit?  A.     That  is  right. 
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Q.  The  operations  of  what  concern  are  referred  to  in 
that  report,  will  you  please  state? 

A.     The  Dry  Ice  Corporation. 

Q.  And  were  they  in  the  plant  of  the  General  Carbonic 
Corporation  at  that  time?   [2046]  A.     They  were. 

O.  By  Mr.  Caughey:  Are  you  familiar  with  the 
plants   of   the    General   Carbonic   Corporation? 

A.     I  was. 

O.     How  many  plants  did  they  have?  A.     Nine. 

Q.     Were  you   familiar  with  those  plants? 

A.     I  was. 

O.  Will  you  please  state  of  your  knowledge  whether 
the  Dry  Ice  Corporation  of  America  ever  operated  in  any 
of  those  plants? 

Mr.  Foster:  Objected  to  on  the  ground  that  no  foun- 
dation has  been  laid. 

The  Court :  Well,  I  think  he  inadvertently  failed  to  put 
the  date  in.  In  October,  1925,  were  you  familiar  with 
those  plants? 

Mr.  Caughey:     Yes,  in  October,  1925.  A.     Yes. 

The  Court:     Now,  you  may  answer  the  question. 

Mr.  Caughey:     That  was  what  I  meant  to  put  it. 

A.     Can  I  hear  the  question?   [2047] 

(Question   read  by  the  reporter.) 

O.  By  Mr.  Caughey:  Other  than  the  Long  Island 
City    plant?  A.     No. 

O.  Was  the  Dry  Ice  Corporation  of  America  operat- 
ing in  the  Long  Island  City  plant  at  the  period  of  time 
that  plaintiffs'  Exhibit  32  for  identification,  as  you  stated, 
was   written  by  you?  A.     Yes,   sir.    [2048] 

********* 
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Q.  By  Mr.  Caughey:  During  the  period  of  time  that 
the  Dry  Ice  Corporation  of  America  was  in  the  Long 
Island  City  plant  of  the  General  Carbonic  Company,  did 
you  ever  have  any  conversation  with  Mr.  Martin,  in  which 
he  told  you  that  he  had  pressed,  solidified  and  tamped  CO- 
in  some  device  which  he  had  operated  prior  to  coming  to 
the  Long  Island  plant?  A.     No. 

O.  Did  he  ever  make  such  statement  to  you  at  any 
time?  A.     No. 

O.  Did  Mr.  Hood  ever  make  any  such  statement  to 
you?  A.     No,  sir. 

Q.     At  any  time?  A.     At  no  time. 

0.  I  show  you  Exhibits  L,  O  and  P  in  this  case  and 
ask  you  if  you  ever  saw  any  machines  such  as  shown  in 
those  exhibits?  A  general  question:  Have  you  ever  seen 
any  such  [2050]  machines?  A.     No,  sir. 

0.  Did  Mr.  Martin  ever  describe  any  such  machines 
to  you?  A.     He  did  not. 

O.  Did  Mr.  Hood  ever  describe  any  such  machines  to 
you?  A.     No,  sir. 

Q.  And  when  I  ask  that  question,  T  am  talking  about  a 
period  of  time  either  when  they  were  in  that  plant  or  be- 
fore or  after,  that  is,  at  any  time. 

A.     The  answer  is  no. 

O.  Did  you  have  any  conversations  with  Mr.  Hood 
while  the  General  Carbonic — while  the  Dry  Ice  Corpora- 
tion was  in  the  General  Carbonic  plant  at  Long  Island 
City?  A.     Conversations,  yes. 

0.     During  what  period  of  time? 

A.  During  the  stay  there  from  May  10.  1925,  until 
September  27.   T  think,   1926. 
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Mr.  Miketta:  May  the  witness  be  instructed  to  speak 
a  little  louder  again,  please? 

The  Witness :     I  will. 

Q.  By  Mr.  Caughey:  Do  you  recall  when  was  the 
time  of  the  first  conversation  you  had  with  Mr.  Hood  after 
the  Dr\-  Ice  Corporation  moved  into  the  Long  Island 
plant  ? 

A.     Well,  conversations  would  be  along  the  line  of — 

Q.     No.  Do  you  recall  when  the  time  was? 

A.     Oh,  yes.  [2051] 

O.     I  am  trying  to  fix  the  time.  A.     Yes. 

Q.  Within  a  day  or  two  days  or  three  days  after  they 
hioved  in,  or  what? 

A.  Well,  the  conversations  were  frequent  as  far  as 
their  operation  was  concerned  and  so  forth. 

Q.     Did  those  conversations  continue? 

A.     Friendly.     Yes,  sir. 

Q.     What  was  the  substance  of  the  conversations? 

A.  Well- 
Mr.  Miketta :     Objected  to  as  calling  for  hearsay. 

Mr.  Caughey:  They  put  a  witness  on  the  stand  who 
testified  as  to  conversations,  may  your  Honor  please. 

The  Court :  You  did  not  object  to  them  when  they  went 
in.  but  on  rebuttal  you  have  to  be  more  specific.  You  may 
do  it  in  this  way,  Mr.  Caughey :  You  may  take  a  piece  of 
evidence  as  testified  to  by  Mr.  Martin  and  say:  Was  that 
statement  made  during  any  conversation?  And  then  you 
are  within  the  proprieties. 

Mr.  Caughey :  \\'ell,  I  believe  I  have  covered  as  far  as 
the  statements  made. 

The  Court :  I  think  you  have  covered  the  material 
points. 
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Mr.  Caughey:     Yes. 

The  Court:  You  can  ask  him.  I  think  he  has  covered 
them. 

Q.  By  Mr.  Caughey:  Did  you  have  any  conversa- 
tions with  Mr.  Martin  concerning  the  loss  of  gas  in  the 
operation  of  the  [2052]  Dry  Ice  plant?  A.     Yes! 

Mr.  Foster :  Objected  to  as  immaterial  anid  calling  for 
hearsay  evidence. 

The  Court:  Well,  probably,  but  the  answer  is  "Yes" 
and  it  is  immaterial.  But  had  it  been  "No,"  it  might  have 
been  very  material,  Mr.  Foster.     The  answer  may  stand. 

Mr.  Caughey:     May  I  have  the  question  and  answer? 

The  Court :  He  said  he  did  have  such  conversations 
with  Mr.  Martin  as  to  the  waste  of  gas. 

Q.  By  Mr.  Caughey:  And  when  you  state  "waste  of 
gas"  what  have  you  reference  to? 

A.  The  doors  on  their  snow  tanks  leaking,  carelessness 
of  connecting  up  the  liquid  line  to  those  doors,  and  leaving 
the  blow-back  line  open  when  they  were  removing  the 
snow  from  the  snow  tanks.  It  was  careless  losses.  At  no 
time  did  I  complain  on  the  normal  or  natural  losses. 

Q.  And  did  you  have  conversations  with — pardon  me. 
We  have  reference  to  Mr.  Martin? 

The  Court:     Mr.  Martin,  yes. 

Q.  By  Mr.  Caughey :  — with  Mr.  Hood  about  such 
losses?  A.     Yes,  sir. 

Q.  Were  they  similar  to  the  conversations  had  with 
Mr.  Martin?  A.     That's  right. 

Mr.  Caughey:  That  is  all.  You  may  cross  examine. 
[2053] 

Mr.  Foster:     No  cross-examination. 

Mr.  Miketta:      No  cross-examination.   [2054] 
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Mr.  Miketta:  Mr.  Morris  has  given  me  a  list  of  the 
various  documents  which  he  would  like  to  introduce  into 
evidence  and  I  have  informed  him  that  I  have  no  objec- 
tion, if  the  documents  are  material  and  relevant,  to  items 
14,  15,  16,  17,  18,  19,  20,  21,  24,  27,  28,  29,  and  36,  those 
item  numbers  appearing  on  the  list  of  documents  which 
was  served  on  us  some  time  ago. 

The  Court :  Then,  let  each  one  of  them  be  admitted 
into  evidence  and  given  its  proper  number.  I  am  going  to 
have  to  go  over  them  in  chambers,  anyway,  and  it  will 
save  you  a  lot  of  time. 

Mr.  Morris:  You  think  it  is  not  particularly  desirable 
that  I  designate  in  a  3-line  statement  what  each  is? 

The  Court :     I  will  be  very  glad  to  have  you  do  so. 

Mr.   Morris:      I   will  do  it. 

The  Court:  It  will  be  very  helpful  to  me  if  you  put  it 
in  the  record  that  way. 

Mr.  Morris:     Yes;  I  have  it. 

The  Court :  Let  us  take  them  in  the  order  in  which 
they  have  been  indicated. 

Mr.  Morris :     1  think  T  can  do  that. 

The  Court:  By  Mr.  Miketta,  and  then  they  will  take 
those  [2055]  numbers,  and  then  those  that  there  is  dis- 
pute about  we  will  take  after  that. 

Mr.  Morris :     Very  good. 

Mr.  Miketta:  May  1  ask  the  clerk  to  announce  the 
number  of  each  one  as  it  is  introduced? 

The  Court:  As  they  are  introduced,  let  the  clerk 
announce  the  number. 

Mr.  Morris :     The  first  one  that  I  will  offer  will  be  2ii. 

The  Clerk:     Where  are  the  documents  to  be  marked? 

Mr.  Morris:  Mrs.  Bow,  in  order  to  avoid  confusion, 
if  that  is  all  right,  your  Honor,  will  deliver  them  to  the 
clerk  as  I  finish  them  off. 
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The  Court :     That  is  all  right. 

Mr.  Morris :  As  Plaintiffs'  Exhibit  33  I  offer  into 
evidence  the  non-exclusive  sub-license  from  International 
Carbonic,  Inc.,  the  original  corporation  of  that  name,  to 
Liquid  Carbonic  Corporation,  subject  to  rights,  the  rights 
of  Mathieson  Alkali  Works,  Inc.  under  an  agreement  be- 
tween it  and  International  Carbonic  Engineering  Com- 
pany. 

I  may  be  able  to  help  your  Honor  just  a  little  bit  by  a 
two-line  statement.  There  was  a  license  agreement  from 
Engineering  to  Mathieson  prior  to  1934  which  gave  cer- 
tain rights  under  certain  patents  which  Engineering  had; 
consequently,  in  '34,  when  Engineering  was  making  agree- 
ments with  Inc.,  it  made  those  agreements  subject  to  the 
outstanding  licenses  theretofore  made  to  Mathieson.  [2056] 

Mr.  Miketta:  May  the  names  of  the  parties  and  the 
dates  be  given  so  that  we  can  follow  it? 

The  Court:  I  think  that  might  be  well  to  just  give  the 
names  of  the  parties  and  the  dates.  As  I  understand  it, 
you  are  substituting  copies,  with  the  consent  of  the  de- 
fendants, for  the  originals. 

Mr.  Morris :     That  is  right. 

The  Court:     So  that  you  may  keep  them. 

Mr.  Miketta:     That  is  correct,  your  Honor. 

Mr.  Morris:     That  was  dated  July  1,  1934. 

As  Plaintiffs'  Exhibit  34,  I  offer  into  evidence  a  non- 
exclusive sub-license  from  International  Carbonic,  Inc., 
the  original  Delaware  corporation,  to  Michigan  Alkali 
Company,  subject  to  certain  rights  of  Mathieson.  that 
agreement  being  dated  July  1,  1934. 

The  Court:  As  you  hand  them  up,  you  hand  me  up  the 
originals  and  then  the  young  lady  can  get  them  back  from 
here  for  her  file. 
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Mr.  Morris:  35.  As  Plaintiffs'  Exhibit  35,  I  offer 
into  evidence  an  amendment  to  sub-license  from  Interna- 
tional Carbonic,  Inc.,  the  original  Delaware  corporation 
of  that  name,  to  Dry  Ice,  Inc.,  the  amendment  being  dated 
August   1,   1936. 

As  Plaintiffs'  Exhibit  36,  I  offer  into  evidence  amend- 
ment to  sub-license  from  International  Carbonic,  Inc.,  the 
original  Delaware  corporation  of  that  name,  to  Liquid 
Carbonic  [2057]  Corporation,  of  July  1,  1934,  the  amend- 
ment now  being  offered  being  dated  August  1,  1936. 

As  Plaintiffs'  Exhibit  37,  I  offer  into  evidence  amend- 
ment of  the  sub-license  from  International  Carbonic,  Inc.. 
the  original  Delaware  corporation  of  that  name,  to 
Michigan  Alkali  Company,  of  July  1,  1934,  the  amend- 
ment now  offered  as  Plaintiffs'  Exhibit  37  being  dated 
August  1,   1936. 

As  Plaintiffs'  Exhibit  38,  1  offer  into  evidence  a  license 
agreement  between  International  Carbonic,  Inc.,  the 
original  Delaware  corporation  of  that  name,  and  Liquid 
Carbonic  Corporation,  the  agreement  being  offered  being 
dated  January  1,  1939. 

As  Plaintiffs'  Exhibit  39,  I  offer  into  evidence  a  license 
agreement  between  International  Carbonic,  Inc.,  the 
original  Delaware  corporation  of  that  name,  and  Pure 
Carbonic,  Inc.,  that  license  agreement  being  dated  Janu- 
arv  1,   1939. 

As  the  Plaintiffs'  Exhibit  40,  I  offer  into  evidence  the 
license  agreement  between  International  Carbonic  Engi- 
neering Company  and  Mathieson  Alkali  Works,  that 
agreement  being  dated  August   11,    1930. 

Mr.  Miketta:  Just  a  minute.  That  was  not  in  the  list 
of  documents. 

The  Court:     Let  us  skip  it  temporarily,  then. 
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Mr.  Morris:  My  notes  show  that  that  is  No.  22  on 
your   list. 

Mr.  Miketta:  Yes;  and  I  did  not  repeat  No.  22.  I 
had  no  [2058]  objection  to  21,  24  — 

Mr.   Morris:     I  am  sorry. 

Mr.  Miketta:     —27,  28,  29,  and  36. 

Mr.  Morris :     I  am  sorry.    I  misread  my  symbols. 

The  Court :     All  right. 

Mr.  Morris :  I  withdraw  the  agreement  referred  to  as 
Exhibit  40. 

I  ofifer  into  evidence  the  agreement  between  Interna- 
tional Carbonic,  Inc.,  the  original  Delaware  corporation 
of  that  name,  and  Mathieson  Alkali  Works,  Inc.,  dated 
August  1,  1936. 

41.  As  Plaintiffs'  Exhibit  41,  offer  into  evidence 
license  agreement  between  International  Carbonic,  Inc. 
which  was  then  a  New  York  corporation,  and  Pittsburgh 
Plate  Glass  Company,  that  agreement  being  May  10, 
1939. 

As  Plaintiffs'  Exhibit  42,  I  offer  into  evidence  the 
license  agreement  between  International  Carbonic,  Inc., 
then  a  New  York  corporation,  and  Wabash  Portland 
Cement  Company,   dated   February   12,    1940. 

As  Plaintiffs'  Exhibit  43,  I  offer  into  evidence  license 
agreement  between  International  Carbonic,  Inc.,  the  new 
Delaware  corporation  of  that  name,  one  of  the  plaintiffs 
in  the  present  suit,  and  Carribbean  Carbonic  Corporation, 
dated  April  23,  1941. 

I  think  that,  if  your  Honor  plea.se,  completes  the  list  of 
those  to  which  no  objection  is  made. 

Mr.   Miketta:     36.      [2059] 

Mr.  Morris:     36  is  right. 

As  Plaintiffs'  Exhibit  44,  T  offer  into  evidence  the 
license  ajjreement  between  International  Carbonic,  Inc.,  as 
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the  original  Delaware  corporation,  and  Michigan  Alkali 
Company,  dated  January  1,  1939. 

As  Plaintiffs'— 

Mr.  Miketta:  May  the  court  please — pardon  me.  You 
had  finished  the  introduction  of  those,  had  you? 

Mr.  Morris :  I  had  finished  offering  those  which  I  was 
advised  no  objection  would  be  made  to. 

Mr.  Miketta :     That  is  right. 

The  Court:  They  will  be  received,  and  let  the  record 
show  that  I  have  asked  the  clerk  to  hand  the  original 
copies  which  have  been  given  to  me  back  to  Judge  Morris' 
secretary. 

Mr.  Miketta:  May  the  court  please,  there  were  two 
other  items  listed — I  do  n(^t  have  the  item  numbers — but 
they  constitute  a  letter  or  some  correspondence  between 
Musick  and  Burrell  and  Mr.  Morris,  dated  January  6, 
1943, and  January  14,  1943.  I  do  not  question  that  this 
correspondence  took  place.  T  do  object  to  their  intro- 
duction on  the  ground  that  I  do  not  see  that  they  are 
relevant  and  material,  and  that  we  are  burdening  the  record 
with  a  great  many  unnecessary  documents. 

Mr.  Morris :  I  have  departed  from  my  logical  sequence 
of  evidence  in  order  to  accommodate  counsel  for  de- 
fendants. I  think  1  should  be  permitted  in  the  documents 
to  at  least  offer  them  |2060]  in  the  order  now  in  which  I 
think  they  are  properly  presented. 

The  Court :     Yes ;  I  think  that  is  true.         • 

Mr.  Morris:     As  Plaintifi's'  Exhibit  44 — 

The  Court :     We  have  had  44  in. 

Mr.  Morris:  45,  isn't  it?  As  Plaintiffs'  Exhibit  45 
I  offer  into  evidence  a  license  agreement  between  Inter- 
national Carbonic  Engineering  Company  and  Mathieson 
Alkali  Works,  dated  August  11,  1930. 
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Mr.  Miketta:  That,  your  Honor,  is  objected  to  on  a 
number  of  grounds.  In  the  first  place,  that  agreement 
is  dated  August  11,  1930.  At  that  time  the  plaintiff  cor- 
porations did  not  even  own  the  patent  in  suit  or  the 
application  for  the  patent  in  suit.  The  document  is  ob- 
jected to  on  the  ground  that  it  is  not  relevant  and  not 
material;  it  does  not  pertain  to  the  issues  here  involved 
at  all;  it  does  not  include  the  patent  in  suit.  I  see  no 
necessity  of  burdening  the  record  with  documents  dating 
back  to  1930  not  concerned  with  the  subject  matter  here 
before  your  Honor. 

That  same  criticism  applies  to  the  next  item.  Item  23. 
It  also  deals  with  the  Mathieson  contract  and  it  is  simply 
a  modification,  or  a  slight  change  which  does  not  mention 
the  patent  in  suit,  again. 

jNIr.  Morris :  The  purpose  of  that  is  this :  The  pur- 
pose of  that  offer  is  this :  There  have  been  many  charges 
made  against  us,  almost  none  of  which  have  been  sus- 
tained or  any  evidence  offered  in  support  of  them  by  de- 
fendants. When  1  1 2061 1  offered  an  agreement  a  few 
days  ago  of  1934  containing  a  recital  of  a  prior  agreement 
there  was  objection  by  the  learned  counsel  for  the  de- 
fendants because  a  document  was  referred  to  therein 
which  had  not  been  oft'ered  into  evidence.  The  Mathieson 
agreement,  license  agreement,  made  by  Engineering  Com- 
pany to  Mathieson  in  1930,  is  still  outstanding.  It  was 
amended,  ha*B  been  amended  two  or  three  times,  the  last 
amendment  being  in  1942,  that  amendment  containing  the 
same  amendatory  or  amended  provision  as  is  contained 
now  in  two  added  license  agreements;  our  contention 
being  that  after  this  Mathieson  amendment  of  1942,  every 
licensee  was,  under  the  express  terms  of  section  16  of 
his  outstanding  license  agreement,  entitled  to  a  like  provi- 
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sion,  and  there  is  in  the  1942  agreement  the  identical  pro- 
vision which  was  offered  to  the  defendant  in  this  case 
through  Mr.  Burrell,  by  the  correspondence  through  Mr. 
Musick,  or  by  the  correspondence  through  Mr.  Musicl<:  and 
myself.  1  say  "offered" ;  that  may  be  too  strong  a  word. 
I  will  let  it  stand  because  that  was  the  intent  of  it. 
Your  Flonor  may  say  that  some  other  word  would  be  a 
little  better  than  "offer",  implied  tender,  express  tender, 
or  whatever  it  may  be. 

If  I  began  by  offering  the  1942  amendment  to  the 
Mathieson  license,  I  would  anticipate  probably  that  the 
same  objection  would  arise,  that  there  were  preceding 
documents.  All  I  am  asking  is  that  your  Honor  have 
before  you  when  you  decide  this  case  the  documents  which 
evince  the  outstanding  agree-  [2062]  ments  now,  and 
when  those  agreements  had  their  origin;  and  it  is  for 
that  reason,  because,  that  agreement  having  its  origin 
in  1930,  is  in  effect  today  under  the  amendment  of 
1942. 

The  Court:  How  many  ot"  these  documents  in  dispute 
or  objected  to  for  similar  reasons  are  there,  roughly? 

Mr.  Miketta :  There  are  eight,  your  Honor.  And  I 
might  as  well  state  tlie  basis  of  my  objection  to  the  others. 

The  Court :     Yes. 

Mr.  Miketta:  To  items  2S,  2(\  30.  M,  .^7,  and  3S  the 
objection  is  made  that  tliese  are  dated  subsequent  to  the 
filing  of  the  complaint  in  this  case:  they  have  no  bearing 
on  the  matter  before  your  Honor.  They  are  dated,  re- 
spectively, April  1,  1942,  April  1.  1942,  February  4,  1944, 
February,  1944,  sometime  in  August.  '42.  March  of  '44. 
J  state  I  object  to  these  documents  on  the  ground  that 
ihey  arc  not  relevant:  they  have  no  materiality  here;  they 
are  dated  subsequent  to  the  tiling  of  the  complaint. 
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As  to  Item  30,  that  happens  to  be  smiply  a  certificate 
by  the  secretary  of  one  of  the  corporations  regarding  a 
certain  directors'  meeting.  That  is  a  self-serving  and 
personal  document  pertaining  to  transactions  of  this  plain- 
tiff. We  were  not  privy  to  those  transactions;  and  it  is  * 
not  the  best  manner  of  proof.  And  what  materiality  is 
there  as  to  what  took  place  in  a  directors'  meeting  in  1944, 
long  after  this  case,  three  years  nearly — two  and  one- 
half  years  after   |2063j   this  complaint  was  filed. 

The  items  37  and  38  constitute  carbon  copies  of  certain 
unsigned  notices,  at  least  as  my  copy  shows,  and  certain 
letters  written  by  one  of  the  plaintiff's  to  a  licensee;  and  I 
am  informed  that  every  licensee  received  a  similar  letter. 
Well,  those  are  dated  in  August  of  1942  and  March  of 
1944;  and  I  object  to  them  on  the  ground  that  they  are 
late;  they  are  not  relevant;  they  are  not  the  best  evidence; 
and  they  are  not  the  proper  method  of  proof,  and  cer- 
tainly have  no  materiality. 

Mr.  Morris;  The  answer  to  that  inquiry  or  to  that 
objection  was  embodied  in  one  of  the  memoranda  which  I 
supplied  to  your  Honor,  I  think  on  about  the  first  of  this 
or  last  week.  That  is.  my  understanding  of  it  as  there 
stated.     T  will  state  it  again. 

Apparently  the  draftsman  of  the  1939  amendment  to 
the  license  agreements,  most  of  the  license  agreements 
being  1934,  amendment  in  1936,  amendment  in  1939.  In 
the  1939  there  was  as  part  of  the  formula  for  measuring 
royalty  to  be  paid  to  the  licensor  what  I  will  call  the 
''whether  or  not  clause."  Whether  that  is  an  appropriate 
yardstick  for  measuring  royalty  1  am  not  passing  upon. 
I  submit  that  there  is  no  authority  that  I  have  been  able  to 
find  anywhere  that  says  that  it  is  not,  ])articularly  under 
the  circumstances  here  existing,  but  for  the  purpose  of  my 
offer  let  us  pass  that  just  for  a  moment.   [2064] 
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Then  we  come  under  the  jjurging  doctrine,  and  the 
amendment  of  1942  to  Mathieson  changed  that  formula  so 
as  to  substitute  another  formula  as  to  which  we  think 
tliere  cannot  be  any  possibility  of  objection.  If  we  were 
to  take  the  case  down  in  the  Fourth  Circuit  C'ourt  of 
Appeals — and  1  forget  names  of  cases.  I  do  not  recall 
the  name  of  that,  but  it  is  (jn  my  memorandum — a  recent 
case  in  which  a  supplemental  bill  was  filed  even  after 
decree,  interlocutory  decree  after  an  opinion,  that  case 
j:]^oes  much  farther  than  the  case  at  bar.  These  amend- 
ments were  made  before  the  defendants — this  amended 
and  supplemental  bill  was  filed  in  this  case  after  the 
Mathieson  amendment  of  1942  and  after  the  amendment 
to  the  Pure  license  in  February,  1944.  These  defendants 
for  whom  the  learned  counsel  sitting-  at  my  left  spoke  were 
not  in  this  case  at  that  time,  and  this  supplemental  bill 
brings  them  in :  and  when  th<Ase  amendments  were  added 
to  fhe  Mathieson  license  agreement  and  the  Pure  license 
agreement,  as  I  understand  Section  16  of  the  contracts  of 
all  these  parties,  they  stand  from  that  moment  on  in  the 
])recise  position  that  Mathieson  and  Pure  stood  after  the 
amendment  to  the  license.  They  took  it  under  that  right; 
and  you  will  find  that  my  letter  of  1943  to  Mr.  Musick 
says  s^to  him  in  effect,  almost  exactly.  The  letters  of 
March  8.  1943,  were  sent  merely  to  notify  all  the  other 
licensees  "here  is  the  amended  license"  and,  in  etfect.  that 
they  were  t(t  ])ay  from  the  date  of  that  license  on  like 
terms.   12065] 

So,  on  those  grounds,  both  to  show  that  no  license  that 
we  have  had  at  any  lime  has  been  in  violation  of  the  anti- 
trust laws,  and  also  to  show  that  if.  by  any  possibility, 
any  license  agteenient  tliat  we  have  granted  has  gotten  out 
of  tlie  oasis  into  the  desert,  so  to  s])eak.  on  that  boundary 
line  which  it   has  been  exceedingly  difficult  to  determine. 
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and  it  being  apparently  one  place  today  and  another  place 
tomorrow — that  if  we  have  gotten  beyond  that  uncertain 
boundary  at  any  time,  that  we  ha\'e  comi)letely  changed 
the  situation  so  that  the  doctrine  of  unclean  hands  or  anti- 
trust law  violation  would  not  now  exist  and  did  not  exist 
at  the  time  of  the  filing  of  the  action. 

The  Court :  Before  we  take  a  recess,  does  anyone  have 
anything  to  add  to  this  matter? 

Mr.  Foster:  Mr.  Miketta  stated  the  objection  on 
behalf  of  my  client  also. 

Mr.  Caughey:  Well,  I  would  say  that  T  think  your 
Honor  is  fully  familiar  with  the  cases  that  have  relevancy 
to  the  question  of  purging  and  the  purpose  for  which  these 
documents  are  offered.  I  think  that  your  Honor  is 
familiar  with  them. 

The  Court:     Let  us  take  a  five-minute  recess. 
(Short  recess. )   [2066] 

The  Court:  As  I  understand  it,  the  documents  which 
are  offered  prior  to  the  date  of  these  other  documents  are 
documents  which  are  referred  to  in  subsequent  documents 
and  pertain  to  the  line  of  conduct  of  the  plaintiff". 

Mr.  Morris:     Yes,  your  Honor. 

The  Court:  And  the  balance  of  the  documents  are 
documents  which  change  the  existing  arrangements  prior 
to  the  filing  of  the  counter-claim  in  this  case? 

Mr.  Morris:      \'es,  your  Honor. 

The  Court :  They  may  be  admitted,  subject,  however, 
to  striking  sua  sponte,  or  on  a  motion  to  strike  in  the 
event  T  find  that  there  is  nothing  in  them  material  to  the 
matter,  and  they  sliould  not  be  in  the  record,  in  which 
event  1  will  just  strike  them  myself,  or  admit  them  subject 
to  a  motion  to  strike. 

Mr.  Morris :     V'erv  well,  vour  Honor. 
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TIk'  Court:  If  xon  will  indicate  what  they  are.  so  I 
wih  have  tlie  i)ictiire  in  mind. 

Mr.  Morris:  1  offer  as  IMaintilTs'  I^lxhibit  45  docu- 
ment dated  Auj^ust  Uth,  1930.  hein.i;-  a  license  aj^reement 
from  International  Carbonic  Kngineerinjj-  Company  to 
Mathieson  Alkali  Works,  it  heini^'  offered  here  because 
that  agreement,  as  now  amended,  is  still  in  force. 

As  Plaintiffs'  Mxhibit  4()  1  offer  amendment  to  license 
a,^reement  of  Aul;us1  11,  19v^0,  between  International  Car- 
bonic En.£iineerino-  Company  a  Delaware  corporation,  and 
the  Mathieson  [20671  Alkali  Works.  Inc.,  dated  Au.2:ust 
1.   1936. 

As  Plaintiff's'  b'.xliibit  47  T  offer  in  evidence  an  amended 
licen.se  agreement  between  International  Carbonic  Eng-i- 
neerini>'  Com])any  and  The  Mathieson  Alkali  Works.  Inc., 
the  amendment  beino-  dated  April   1.   1942. 

As  Plaintiffs'  Mxhibit  4S  I  offer  in  evidence  aj^reement 
between  International  Carbonic,  Inc..  a  Delaware  corpora- 
tion, of  that  name,  and  The  Mathieson  Alkali  Works. 
Jnc,  that  ai^reement  bein<^-  dated  April  1.  1942.  1  may  be 
able  to  clarify  tliat  just  a  little,  your  Honor,  because  the.se 
later  documents,  after  the  creation  ])robably  of  the  original 
Inc.,  and  t#j  .L^rantinii  of  exclusive  license  a.iJ^reement  to 
Inc.,  subject  to  .Mathieson,  in  order  to  make  sure  Mathie- 
son had  a  full  agreement  Inc.  granted  a  like  license  and 
ac(juiesced  in  any  changes  that  were  made  by  Engineering 
in  the  original  agreement, 

]  offer  as  Plaintiffs*  Exhibit  49.  in  evidence,  letter 
from  International  Carbonic,  Inc.,  to  Wabash  Portland 
Cement  Co..  enclosing  a  co])y  of  amendment  of  April  1, 
1942,  to  11ie   Matliioon  Alkali   Works.   Inc. 

As  Plaintiff's'  Exhibit  .^0  1  offer  letter  of  August  14, 
1942.  from  International  Carbonic,  Inc.,  one  of  the  plain- 
tiffs herein,  to  Michigan  Alkali  Company,  together  with 
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enclosure  as  sent  to  Wabash  Portland  Genient  Company, 
the  same  day. 

As  Plaintiffs'  Exhibit  51  I  offer  in  evidence  a  like 
[2068]  letter,  from  like  author  to  The  Liquid  Carbonic 
Corporation,  likewise  making  the  same  enclosure  of  a 
copy  of  amendment  to  Mathieson  Alkali  Works,  Inc. 

As  Plaintiff's'  Exhibit  52  I  offer  a  like  letter  from 
International  Carbonic,  Inc.  to  Pure  Carbonic,  Incor- 
porated, together  with  enclosure. 

As  Plaintiff's'  Exhibit  53  I  offer  in  evidence  like  letter 
from  International  Carbonic,  Inc.,  one  of  the  plaintiffs, 
to  the  Caribbean  Carbonic  Corporation,  enclosing  a  like 
enclosure. 

As  Plaintiffs'  Exhibit  54  I  offer  in  evidence  letter  from 
International  Carbonic.  Inc.,  to  Pittsburgh  Plate  Glass 
Co.,  together  with  enclosure  as  sent  Portland  Wabash 
Cement  Company,  of  same  date,  the  letter  to  Pittsburgh 
Plate  Glass  Company  being  August  19,  7942. 

As  Plaintiffs'  Exhibit  55  1  offer  in  evidence  letter 
dated  January  6,  1942,  from  Hugh  M.  Morris,  counsel 
for  plaintiffs,  in  this  case,  to  Elvon  Musick,  Esq.,  Los 
Angeles,  of  counsel,  and  attorney  for  the  original  defend- 
ants, including  a  copy  form  of  license  agreement  and 
suggested  changes  therein. 

As  Plaintiffs'  Exhibit  56  I  offer  in  evidence  a  letter 
dated  January  14,  1943,  from  Elvon  Musick  to  Hugh  M. 
Morris,  acknowledging  receipt  of  letter  of  January  6, 
1943,  and  enclosures. 

Mr.  Foster :  If  the  court  please,  I  wish  to  interpose 
[2069]  an  objection  to  the  reception  of  both  Exhibits 
offered  as  55  and  56,  upon  the  ground  that  they  are 
subsequent  to  the  fihng  of  the  suit,  filing  of  the  complaint. 
These  are  not  tied  in  as  were  the  other  documents,  the 
contracts  made  long  before. 
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Mr.  Morris:  But  prior  to  the  filing  of  the  amended 
and  supplemental  bill  in  this  case. 

The  Court:  I  will  receive  them,  subject  to  a  motion 
to  strike.  I  am  not  100  per  cent  sure,  but  in  any  event 
I  will  get  the  whole  picture  before  me. 

Mr.  Miketta:  Your  Honor  will  recall  that  my  objec- 
tion to  that  series  of  50  to  54,  was  upon  the  ground  that 
they  were  not  the  best  evidence  and  not  the  proper  method 
of  proof.  They  are  just  carbon  copies,  as  I  under- 
stand it. 

Mr.  Morris :  Under  the  new  rules  I  have  gathered 
the  impression  that  they  were  intended  to  do  away  with 
many  of  the  letter-bound  intricacies  of  th  eold  rules  of  law 
many  oi  the  letter-bound  intricacies  of  the  old  rules  of  law 
and  rules  of  evidence,  when  these  are  admitted  as  the 
genuine  instruments.  The  admission  of  genuineness 
could  have  no  force  and  effect  other  than  they  are  what 
they  purport  to  be,  namely,  notices  to  these  other  licensees. 
I  submit  this  is  the  very  best  evidence  there  is,  unless  we 
go  around  the  country  taking  depositions. 

The  Court:  It  isn't  the  new  rules,  but  the  statute 
which  makes  i^simple  to  prove  these  matters  when  the 
proper  foundation  is  laid.  Even  under  the  strictest  in- 
ter- 1 2070 1  pretation  the  man  who  sent  the  letter  may 
state  that  he  sent  the  orij.'^inal,  and  this  is  a  carbon  copy, 
and  then  it  is  admitted  in  evidence.  If  there  is  any  ques- 
tion about  the  authenticity  of  the  copy  then,  of  course, 
the  original  may  be  demanded.  Is  there  any  doubt  in  the 
mind  of  counsel  that  this  is  a  copy  of  the  original  that 
was  sent  to  Mr.  Musick? 

Mr.  Miketta:  May  it  please  the  court.  I  am  simply 
referring  to  the  rule,  that  I  do  not  believe  it  is  proper 
to  prove  actual  mailing  and  actual  receipt  by  just  ad- 
mitting unsigned  carbon  copies  of  something. 
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The  Court:  That  is  true.  I  was  just  trying  to 
shorten  it  up. 

Mr.  Miketta:  I  was  trying  to  shorten  it  up  by  not 
having  them  in  at  all. 

Mr.  Morris :  But  there  is  an  admission  of  genuine- 
ness of  these  documents. 

Mr.  Miketta:  I  don't  recall  whether  they  included 
these  or  not. 

Mr.  Morris:  It  included  it  to  this  extent;  that  is, 
when  I  exhibited  these  original  documents  to  learned 
counsel  for  the  defendants,  as  I  recall  it,  I  handed  them 
one  of  these  and  said  that  like  letters  went  to  the  other 
licensees. 

The  Court:  I  think  he  is  not  objecting  to  those.  He 
is  objecting  to  this  one  to  Musick,  is  that  correct? 

Mr.  Miketta:  No,  it  is  to  this  series.  I  did  not 
[2071]  recall  that  I  had  admitted  the  genuineness  of  this 
particular  series  of  letters.  This  is  a  series  of  notices 
apparently  to  various  people  that  have  now  been  marked 
Exhibits  50  to  54  inclusive. 

The  Court :  I  think  if  you  have  admitted  genuineness, 
the  only  objection  you  would  have  would  be  to  ma- 
teriality; isn't  that  correct? 

Mr.  Miketta:  That  is  correct.  I  did  not  recall  I  had 
admitted  these. 

The  Court:  Let  them  be  admitted  with  the  under- 
standing if  there  is  any  error  they  may  be  objected  to. 
If  they  are  not  material  they  may  be  subject  to  a  motion 
to  strike. 

Mr.  Morris:  As  to  the  letter  to  Morris  by  Mr. 
Elvon  Musick,  he  will  take  the  stand  admitting  the  mail- 
ing of  it. 
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Mr.  Miketta:  No,  I  did  not  object  to  it  on  that 
ground. 

Mr.  Morris:     Likewise  the  letter  I  got  in  response. 

As  Plaintiffs'  Exhibit  57  T  offer  in  evidence  certified 
copy  of  resolution  of  the  board  of  directors  of  Interna- 
tional Carbonic  Engineering  Company,  approving  a  new 
form  of  sub-licen.se  thereafter  to  be  issued  by  Interna- 
tional Carbonic,  Inc.  That  was  offered  originally  as 
Plaintiffs'  Exhibit  10,  but  your  Honor  thought  that  was 
premature.  That  resolution  being  dated  February  4, 
1944,  and  it  was  pursuant  to  that  resolution  that  the 
license  to  Pure,  dated  February  8,  1944,  bearing  date  the 
1st  day  of  February,  1944,  was  granted  by  Inc.,  and 
also  pursuant  to  that  resolution  that  the  [2072]  subse- 
quent license  to  Liquid  had  been  issued,  showing  that  both 
of  these  corporations,  prior  to  the  filing  of  the  supple- 
mental bill,  changed  their  form  of  license  in  an  endeavor, 
if  there  had  been  any  inadvertence,  stepping  over  the 
boundary  line,  to  get  back  within  the  boundary  line. 

As  Plaintiffs'  Exhibit  58,  I  offer  in  evidence  Amended 
License  Agreement  between  International  Carbonic,  Inc., 
a  Delaware  corporation,  and  Pure  Carbonic,  Incorporated, 
dated  February  8,  1944. 

Mr.  Miketta:  My  copy  of  this  last  license  to  Pure 
is  dated  February  1st. 

Mr.  Morris:  I  think  that  is  made  a  sort  of  an 
effective  date. 

The  Court:  The  first  date  is  February  1st,  but  the 
last  date  February  8th;  made  as  of  the  1st:  signed  as  of 
the  8th. 

Mr.  Morris:  As  Plaintiffs'  Exhibit  5<^  I  offer  in  evi- 
dence the  same  contract  precisely,  made  with  Pure,  but 
this  one  was  made  with  Liquid. 
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Mr.  Foster :  That  last  exhibit,  your  Honor,  is  an 
exhibit  dated  after  the  filing-  of  the  counter-claim. 

Mr.  Morris :  It  is  after  the  filing  of  the  counter-claim. 
That  would  arise  with  respect  to  that  question,  whether 
Section  16  of  the  licenses  that  were  in  force  and  effect 
prior  to  the  amendment  to  the  Mathieson  license,  and 
prior  to  the  amendment  of  the  Pure  license,  did  not  in  and 
of  itself  give  [2073]  them  the  benefit  of  all  the  terms 
that  were  granted  to  Mathieson.  We  think  it  did.  The 
letter  to  Mr.  Musick,  which  hadn't  that  thought  in  mind 
at  all,  at  that  time,  indicates  that  was  plaintiffs'  under- 
standing. 

The  Court:  I  will  receive  it  under  the  same  arrange- 
ment, subject  to  a  motion  to  strike.  If  Section  16  has 
given  the  same  right  then  it  might  be  admissible  on  an 
entirely  different  theory;  I  might  conceive  it  might  be 
admissible  on  certain  questions,  regardless  of  the  fact  it 
came  up  as  a  counter-claim.  So  long  as  that  is  under- 
stood. 

Mr.  Morris:  As  Plaintififs'  Exhibit  60  I  oflfer  in  evi- 
dence letter  from  International  Carbonic,  Inc.,  to  Wabash 
Portland  Cement  Company,  including  copy  of  the  amended 
license  agreement  to  Pure  Carbonic,  Incorporated,  bear- 
ing date  February  1,  1944.  The  letter  I  have  referred  to 
bearing  date  of  March  8,  1944. 

As  Exhibit  61  I  ofifer  in  evidence  a  like  letter  of  the 
same  date  from  the  same  author  to  Liquid  Carbonic 
Corporation. 

As  Plaintiffs'  Exhibit  62  I  offer  in  evidence  a  like  letter 
of  the  same  date,  from  the  same  author,  to  Mathieson 
Alkali  Works,  Inc. 
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As  Plaintiffs'  Exhibit  63  I  offer  in  evidence  a  like 
letter  from  the  same  author,  of  the  same  date,  to  Wyan- 
dotte   Chemical    Corporation,    Michigan    Alkali    Division. 

As  Plaintiffs'  Exhibit  64  I  offer  in  evidence  like  [2074] 
letter  of  the  same  date,  to- wit,  March  8,  1944,  from  the 
same  author  to  Pittsburgh  Plate  Glass  Co. 

As  Plaintiffs'  Exhibit  65  I  offer  in  evidence  a  like  letter 
of  the  same  date,  from  the  same  author,  to  Caribbean 
Carbonic  Corporation. 

I  think  that  is  all,  your  Honor,  except  P.X.13.  I 
think  that  was  marked  only  for  identification.  That  is  a 
document  dated  January  1,  1939.  It  is  an  amendment 
to  the  license  agreement  of  July  1,  1934,  as  amended 
August  1,  1936,  and  November  24,  1937,  from  Interna- 
tional Carbonic,  a  Delaware  corporation,  to  International 
Carbonic,  Inc.  It  is  of  the  same  general  tenor,  but  I 
think  it  was  merely  marked  for  identification,  because  of 
the  like  of  timeliness  of  the  previous  one. 

The  Court :  All  of  these  documents  will  be  received 
and  given  the  number  as  indicated,  subject  to  a  motion  to 
strike. 

Mr.  Morris:  I  offer  in  evidence,  as  our  next  exhibit 
number,  certificate  of  dissolution  of  International  Car- 
bonic, Inc.,  a  New  York  corporation,  which  was  a  new 
name  for  the  old  Adico  Development  Corporation.  That 
certificate  of  dissolution  is  dated  June  29,  1940. 

The  Court :  It  may  be  received  as  plaintiffs'  next  in 
order.   [2075] 
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Los  Angeles,  California,  Tuesday,  June  6,  1944;  10:00 
a.  m. 

(Parties  present  as  last  noted.) 

The  Court:     You  may  proceed. 

Mr.  Morris :  May  your  Honor  please,  on  Friday,  I 
think  it  was,  learned  counsel  for  defendants  asked  for*an 
agreement  made  as  of  the  first  day  of  July,  1934,  by  and 
between  International  Carbonic  Engineering  Company, 
the  party  of  the  first  part,  and  Adico  Development  Cor- 
poration, a  New  York  corporation.  I  found  that  among 
my  papers,  and  offer  it  into  evidence  as  Plaintiffs'  Ex- 
hibit 67. 

The  Court :  It  may  be  received  and  marked  Plaintiffs' 
Exhibit  67. 

Mr.  Morris:     May  I  substitute  a  copy? 

The  Court :  Yes ;  substitute  a  copy.  Now,  is  there 
anything  further? 

Mr.  Foster :  If  the  court  please,  I  have  just  now 
checked  this  morning  with  the  clerk  a  list  of  the  exhibits 
and  find  three  or  four  that  I  understood  were  in  evidence 
that  were  marked  only  for  identification  as  Defendants' 
exhibits.  The  first  is  Defendants'  Exhibit  N,  a  sketch 
made  by  Mr.  Martin  of  the  snow  tank,  which  I  under- 
stood went  into  evidence  at  page  952  of  the  record. 

The  Court:  Yes;  that  went  in  as  illustrative  of  Mr. 
Martin's  testimony. 

Mr.  Foster:     Yes;  that  is  correct,  your  Honor.  [2079] 

The  Court :  That  may  be  received  and  you  may  make 
that  change. 

The  Clerk:     That  is  Defendants'  N? 

The  Court:     N  like  in  "Nan." 

[Note:  Defendants'  Exhibit  N  will  he  found  in  the 
Book  of  Exhibits  at  page  1375.] 
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Mr.  Foster:  And  Defendants'  Exhibit  DD,  which 
was  request  53  and  the  admission,  with  Exhibit  9,  the 
contract,  attached  thereto,  T  understand  that  went  in  at 
record  1193. 

The  Court:     That  was   my   recollection   of   it. 

Mr.  Foster :     May  be  it  received,  your  Honor  ? 

The  Court:     It  may  be  received. 

[Note:  Defendants'  Exhibit  DD  will  be  found  in  the 
Book  of  Exhibits  at  page  1413.] 

Mr.   Foster:     x\nd  Defendants'  Exhibit  HH,  a  sketch 
made  by  Professor  Clapp  of  the  Elworthy  machine,  my 
records  show  it  went  in  at  page  1292  of  the  record,  went 
into  evidence. 
,    The  Court :     It  may  be  received  and  so  marked. 

jNote:  Defendants'  Exhibit  HH  will  be  found  in  the 
Book  of  Exhibits  at  page  1564.] 

Mr.  Foster:  And  the  last  one,  Defendants'  Exhibit 
NN,  one  sheet  of  figures  by  E.  P.  Wells  with  respect  to 
prior  patents,  that  was  a  chart,  and  my  records  indicate 
it  was  received  at  record  page  1555  of  the  record. 

The  Court :  Oh,  yes ;  illustrative  of  the  testimony,  if  I 
remember  correctly. 

Mr.   Foster:     Yes.     May  it  be  so  stipulated? 
The  Court:     It  may  be  so  received. 

[Note:  Defendants'  Exhibit  NN  will  be  found  in  the 
Book  of  Exhibits  at  page  1579.] 

Mr.   Foster :     Thank  you. 

Mr.  Caughey:  May  your  Honor  please,  in  checking 
the  plaintiffs'  exhibits,  Plaintiffs'  Exhibit  8  is  marked  for 
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identification  on  the  list  that  the  clerk  handed  us  and, 
at  [2080]  298  of  the  record,  it  appears  that  it  was  offered 
in  evidence  as  illustrative  of  the  testimony  of  the  witness 
then  on  the  stand. 

The  Court :  That  is  correct ;  and  it  will  be  received. 
That  was  a  large  drawing,  Fig.  1,  that  we  had  been  using. 

Mr.  Caughey :  That  is  correct ;  and  there  are  spme 
notations  on  that,  so  it  should  be  in. 

The  Court:     Yes. 

Mr.  Caughey:  And  PlaintiiTs'  Exhibit  13  is  marked 
for  identification,  but  that  went  into  evidence  as  Plaintiffs' 
Exhibit  39,  amended  license  agreement  1-1-39 — no.  I 
am  wrong  on  that.  Just  a  second.  Oh,  it  went  in  as  13. 
You  remember  there  was  some  discussion  of  that  and  it 
was  passed  and  was  not  offered  into  evidence  at  the  time 
because  of  the  fact  that  your  Honor  indicated  it  might 
be  a  little  out  of  order  to  be  received  at  that  time. 

The  Court:     Is  that  the  one  to  Pure  or  to  Liquid? 

Mr.  Caughey:  That  is  the  one  between  Engineering 
and  Inc.     It  was  an  amended  exclusive  license  agreement. 

The  Courtc  Then,  that  is  36,  is  it?  No;  that  is 
dated  April. 

Mr.  Caughey:  No;  it  follows  36.  It  was  amendment 
of  the  license  of  8-1-36,  but  it  went  in  and  was  offered  by 
Mr.  Morris  into  evidence  when  he  put  that  other  docu- 
ment into  evidence. 

The  Court :  Why  don't  we  just  give  it  the  number 
13?   [2081] 

Mr.  Caughey :     Yes,  sir ;  that  is  what  I  suggest. 

The  Court:     It  may  go  in  as  No.  13. 

Mr.  Caughey:  I  note  Plaintiffs'  Exhibits  24,  25,  and 
26  are  marked  for  identification.  Those  are  the  three 
letters  and  documents  that  Dr.  Jones  referred  to  in  re- 
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freshing  his  memory,  so  I  presume  that  they  would  re- 
main for  identification.  They  were  referred  to  in  his 
testimony  somewhat  and  some  parts  of  them  were  re- 
/ferred  to.  If  you  will  recall,  Dr.  Jones  used  those  in 
connection  with  the  date  on  which  the  machine  was  in- 
stalled at  the  Elizabeth  plant. 

The  Court :     He  used  those  to  refresh  his  memory. 

Mr.   Caughey :     That  is  correct. 

The  Court:  They  will  stay,  then,  for  identification; 
they  will  stay  among  the  documents. 

Mr.  Caughey :  T  believe  that  concludes  as  far  as  the 
exhibits.  There  is  one  other  matter  that,  I  believe, 
should  be  taken  up  at  this  time.  I  am  not  speaking  about 
corrections  in  general,  because  I  do  not  know  how  your 
Honor  wishes  that  handled,  that  is,  minor  corrections  in 
the  record.  But  in  checking  over  the  record,  we  do  find 
that,  on  pages   1630  and   1631 — 

The  Court:     Which  volume? 

Mr.  Caughey:  Of  \'olume  15,  which  was  during  the 
testimony  of  Mr.  Hood,  that  on  those  pages  reference  is 
made  to  "Mr.  McLaren  and  Mr.  Josephson''  which 
clearly  was  an  error,  because  that  was  Mr.  Martin  and 
Mr.  Josephson  that  was  |2082]  referred  to  in  those 
])ages.  Hie  re])orter.  on  pages  1630  and  also  1631,  re- 
ferred to  the  parties  as  "Mr.  McLaren  and  Mr.  Joseph- 
son."  I  believe  your  Honor  will  recall  distinctly  that 
Mr.  Josephson  came  with  Mr.  Martin,  and  Mr.  McLaren 
had  nothing  to  do  with  it.  He  carried  that  error 
through  both  of  those  pages. 

Mr.  Miketta:  I  think  that  is  our  understanding  of 
the  purport  of  the  witness'  testimony,  also,  your  Honor, 
that  he  referred  to  Mr.  Martin  and  not  to  Mr.  McLaren 
as  having  brought  these  visitors  in. 
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Mr.   Foster :     That   was  my  understanding  of   it,   too. 

The  Court :  Very  well.  Then,  may  it  be  stipulated 
that  the  record  may  be  corrected  so  that  on  page  1630, 
Hne  3,  "McLaren"  will  be  changed  to  "Martin";  on 
pages.  The  reporter,  on  pages  1630  and  also  1631,  re- 
that   "McLaren"   of   the   Knickerbocker   Ice   Company? 

Mr.    Caughey:     No;   that   is    Martin   also. 

The  Court:     That  is  Martin  also.  # 

Mr.  Miketta:     And  line  16. 

The  Court:     Line  7,  line   16,  and  line   19. 

Mr.  Caughey:  Line  19.  I  believe  that  was  all.  There 
are  several  other  corrections,  but  this-  was  so  apparent 
that  I  thought  I  had  better  call  it  up  at  this  time.   [2083] 

Mr.  Morris:  We  do  not  know  of  any  new  matter 
between  the  filing  dates  of  the  patents  which  were  men- 
tioned to  us  on  [2087]  Friday  last,  between  the  filing 
dates  and  the  dates  of  issuance  of  the  patents.   [2088] 

Mr.  Foster :  In  order  to  clarify  the  record,  the  certi- 
fied copies  which  were  referred  to  were  Nos.  1,659,431, 
Josephson;  1,631,037,  Kochenderfer :  1,726,373,  Voight- 
lander.     Is  that  agreed,  Mr.  Morris? 

Mr.  Morris :     Yes,  sir. 

The  Court :     Very  well ;  the  stipulation  will  be  received. 

Mr.  Foster:  If  the  court  please,  in  order  to  minimize 
the  time  rec[uired  for  briefing  and  argument,  and  the  time 
required  by  the  court  in  considering  the  defenses  raised 
by  the  two  answers  of  the  defendants,  we  have  reviewed 
those  defenses. 
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With  respect  to  the  alfiTmative  defense  of  laches  we 
feel  that  possibly  we  have  not  produced  sufficient  evidence 
to  establish  that  defense.  While  we  had  hoped  that  we 
could  produce  more  evidence  relating  to  that  issue,  we 
felt  during  the  trial  that  we  might  even  then  produce  more 
evidence,  but  due  to  the  length  of  the  trial  and  the  fact 
that  that  is  not  our  principal  defense,  Mr.  Miketta  and 
myself  elected  not  to  [2089]  pursue  that.  We  therefore 
will  not  urge  the  affirmative  defenses  of  laches  and  it 
might  be  stricken,  if  the  court  desires,  from  both  answers 
of  all  of  the  defendants;  and  exhibits  which  are  marked 
for  identification  as  Defendants'  Exhibits  V  to  CC,  in- 
clusive, ,  may  be  stricken  from  the  file :  they  are  marked 
only  for  identification;  and  those  that  comprise  the  publi- 
cations by  which  we  sought  to  show  an  open  and  notorious 
use  of  the  process  complained  of  by  the  defendants  and 
their  predecessors,  and  the  court  indicated  that  unless  we 
could  bring  those  publications  home  to  some  plaintiflf  to 
prove  that  they  had  knowledge  of  that,  that  they  were  not 
to  be  received  in  evidence. 

The  Court:     Which  exhibits  are  those? 

Mr.  Foster:  Those  are  Exhibits  V  to  CC,'  inclusive; 
V.  W.  X,  Y.  Z,  AA,  BB.  and  CC. 

The  Court:  \'.  W.  X,  Z,  AA,  BB.  CC  may  be 
stricken. 

Mr.  Foster:  Shall  we  remove  them  from  the  file, 
your  Honor,  to  avoid  encumbering  the  record? 

The  Court :     Yes ;  they  may  be  removed  from  the  file. 

Mr.  Miketta:  In  order  to  follow  that  up,  I  think  re- 
cjuest  for  admission  59  of  Exhibit  U,  which  was  used  as 
the  means  of  introducing  those  exhibits,  should  also  be 
stricken  from  Exhibit  U. 
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The  Court:     Which  number? 

Mr.   Miketta :     59,  request  and  admission  59. 

The  Court:     Very  well.  [2090] 

Mr.  Foster:  We  have  also,  if  the  court  please,  given 
careful  consideration  to  the  affirmative  defense  appearing 
in  the  answers  of  all  defendants  that  the  plaintiffs  should 
be  denied  relief  because  they  come  into  court  with  unclean 
hands.  We  have  produced  some  evidence  which  relates 
to  that  issue  and  to  the  counterclaim  allegations.  We 
believe  that  the  evidence  produced  establishes  that  the 
plaintiffs,  prior  to  the  filing  of  the  complaint  and  there- 
after, granted  and  offered  to  grant  license  contracts  cov- 
ering the  patent  in  suit  which  contained  a  provision  that 
the  licensee  was  obligated  to  pay  royalty  upon  all  of  the 
unpatented  product  produced  whether  or  not  it  was  manu- 
factured by  the  apparatus  of  any  of  the  patents  licensed 
or  in  accordance  with  the  method  covered  by  any  of  the 
patents  licensed. 

We  believe  that  the  evidence  establishes  that  there  has 
been  a  continuing  representation  by  the  plaintiffs  to  the 
public,  to  the  trade,  to  the  defendants,  and  to  this  court 
that  the  patent  in  suit  was  valid  and  covered  triple  point 
operations. 

We  believe  that  there  is  evidence  that  establishes  that 
the  plaintiffs  knew  that  the  patent  in  suit  was  invalid  and 
did  not  cover  triple  point  operations,  from  the  testimony 
of  Mr.  Cole  and  Dr.  Jones.  We  believe  that  there  is 
evidence  that,  although  the  plaintiff  has  continuously 
asserted  the  patent  covered  triple  point  operations,  it , 
knew  that  it  did  not  do  so.   [2091] 

There  is  evidence,  we  believe,  that  establishes  that  the 
alternatives  given  by  the  plaintiffs  to  the  defendants,  even 
after  the  filing  of  this  suit,  were  three  in  number:     One, 
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to  stop  operating,  to  stop  making  solid  carbon  dioxide 
blocks,  an  unpatented  product;  two,  to  take  a  license  con- 
tract containing  a  provision  obligating  the  defendants  to 
pay  royalty  upon  the  unpatented  product  whether  made  in 
accordance  with  any  of  the  plaintiffs'  patents  or  not;  or 
three,  to  pay  the  expense  of  this  Htigation. 

This  evidence,  we  believe,  is  all  pertinent  to  the  affirma- 
tive defense  of  unclean  hands.  Mr.  Morris  has  told  your 
Honor  that  he  has  been  unable  to  find  any  decision  which 
has  held  that  the  issue  of  a  license  contract  containing  a 
provision  such  as  I  have  referred  to  amounted  to  such 
unclean  hands  as  to  induce  the  court  to  deny  relief  to  the 
plaintiffs.  We  wish  to  state  to  the  court  that  we  have 
been  unable  to  find  a  case  of  that  nature,  also.  The 
court  is  very  familiar  with  the  doctrine  expressed  in 
Morton  Salt  case  and  the  line  of  similar  cases.  He  has 
referred  to  them  several  times  during  the  progress  of  the 
trial.  And  since  we  have  not  found  a  case  which  holds 
that  the  provision  of  a  contract  such  as  this  constitutes 
unclean  hands,  it  would  appear,  possibly,  that  to  so  hold  is 
an  extension  of  the  doctrine  of  the  Morton  Salt  and 
related  cases.  Possibly  the  court  will  not  wish  to  make 
any  extension  of  that  doctrine,  if  such  an  extension  is 
required.  However,  we  feel  that  there  is  [2092]  evi- 
dence relating  to  this  issue  and  we  do  not  wish  to  with- 
draw it  or  the  last  affirmative  defense.  We  do  wish,  how- 
ever, to  have  a  final  determination  of  this  case  upon  all  of 
the  issues  presented.  We  would  feel  extremely  badly 
were  this  court  to  decide  that  the  plaintiffs  came  into 
court  with  unclean  hands  and  therefore  plaintiffs  should 
be  denied  relief  but  would  be  free  to  come  in  tomorrow 
and  file  a  new  complaint  if  it  could  show  that  it  had 
purged  itself,  and  did  not  consider  the  evidence  offered  by 
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the  plaintiff,  which  I  understand  would  be  offered  in  such 
an  event  and  which  it  has  already  offered  on  this  question 
of  whether  the  plaintiff',  if  guilty  of  unclean  hands,  has 
purged  itself. 

The  point  of  my  remark  upon  that  is  this:  In  behalf 
of  the  defendant,  the  George  Pepperdine  Foundation,  I 
wish  to  withdraw  all  objections  heretofore  made  to  the 
introduction  of  all  evidence  by  the  plaintiff  directed  to 
showing  that,  if  guilty  of  unclean  hands  in  the  past/ it 
has  purged  itself  now,  which  objections  were  made  on  the 
ground  that  the  acts  asserted  to  constitute  purging  were 
performed  after  the  filing  of  the  complaint  in  this  case. 
In  other  words,  if  the  plaintiff  has  purged  itself,  we  wish 
the  court  to  find  that  in  this  case  and  not  have  the  plain- 
tiff re-file  the  case  and,  on  the  same  evidence,  submit 
that  it  has  purged  itself,  and  then  have  the  parties  to  go 
through  another  lengthy  trial  on  the  issues  of  validity  and 
infringement.  For  that  reason  the  defendant  George 
Pepperdine  Foundation  [2093]  withdraws  the  objection  I 
have  stated,  on  the  ground  I  have  stated,  to  the  evidence 
I  have  defined. 


Before  I  get  to  that,  may  I  state  that  in  our  defense  of 
laches,  affirmative  defense  which  appears  at  Section  XII 
of  defendant  George  Pepperdine  Foundation  answer  and 
the  same  section  of  the  answer  of  the  other  defendants, 
we  wish  to  strike  from  the  Pepperdine  answer  that  por- 
tion which  commences  after  the  semicolon  in  line  27. 

The  Court:  After  the  words  "by  the  prior  owner 
thereof ;" ? 

Mr.  Foster:     Yes,  your  Honor. 

Mr.  Morris :  T  wonder  if  counsel  will  suspend  until  I 
can  turn  to  that  in  my  copy? 
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The  Court:     Yes,  sir. 

Mr.  Foster :  Yes,  indeed.  Perhaps  it  would  be  bet- 
ter for  the  record,  your  Honor,  if  I  read  the  part  that 
we  ask  to  be  stricken  and  that  we  will  not  rely  upon. 

The  Court:     Yes. 

Mr.  Foster :  The  following-  provisions  of  Sections  XII 
of  both  answers :  "that  the  failure  of  the  Plaintiffs,  and 
each  [20^H]  of  them,  to  notify  the  prior  owner  of  said 
presses  of  the  claim  of  infringement  asserted  in  the 
Further  Amended  and  Supplemental  Complaint  was  un- 
reasonable and  lulled  the  prior  owner  of  said  presses  intn 
a  sense  of  security  and  a  conviction  that  the  construction 
and  operation  of  said  presses,  and  each  of  them,  were  not 
a  violation  or  infrin<.!:ement  of  any  patent  of  the  Plaintiffs, 
or  either  of  them;  that  some  of  the  Defendants,  believing 
in  good  faith  that  the  Plaintiffs  had  no  patents  or  other 
rights  which  could  be  or  were  violated  or  infringed  by 
said  presses,  or  either  of  them,  or  their  operation,  and  in 
reliance  upon  the  acquiescence  of  the  plaintiffs,  and  each 
of  them,  to  the  continued  use  of  said  presses,  and  each  of 
them,  purchased  said  presses  from  said  prior  owner 
thereof,  made  large  investments  in  connection  with  the 
business  in  which  said  ])resses  were  employed,  and  in 
other  respects  changed  their  position;" 

And  likewise  the  language  appearing  a  few  lines  later: 
"and  guilty  of  such  laches  as  constitute  a  bar  to  the  main- 
tenance of," 

The  language  in  the  answer  of  the  remaining  defend- 
ants Mr.  Miketta  will  read.     It  is  somewhat  different. 

Mr.  Miketta:  In  paragraph  XII  of  the  answer  for 
Natural  Carbonic  Products  Company.  Inc.,  and  Natural 
Carbonic  Products  the  matter  to  be  stricken  starts  at  line 
22,  after  the  semicolon,  reading:     "that  plaintiff's'  failure 
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to  notify  the  prior  owner  of  said  presses  was  unreason- 
able and  lulled  the  [2095]  prior  owner  of  said  presses 
into  a  sense  of  security;  that  the  defendants,  believing 
in  good  faith  that  plaintiffs  had  no  rights  which  could  be 
violated  or  were  violated  by  said  presses,  their  construc- 
tion and  their  operation,  and  relying  upon  plaintiffs' 
acquiescence  to  the  continued  use  of  said  presses,  pur- 
chased said  presses  from  the  prior  owner  thereof,  made 
large  investments  in  connection  with  the  business  in  which 
said  presses  were  employed,  and  otherwise  changed  de- 
fendants' position;" 

Then,  upon  page  9  in  the  amended  answer,  in  lines  3  to 
5,  this  statement:  "and  that  the  aforesaid  and  other 
surrounding  circumstances  constitute  laches  on  the  part  of 
the  plaintiffs  and  prejudicial  to  these  defendants," 

The  Court :     It  may  be  stricken  in  each  case.  [2096] 

Mr.  Miketta:  If  the  court  please,  the  defendant  Nat- 
ural Carbonic  Products,  Inc.,  and  the  individuals  form- 
ing the  partnership  Natural  Carbonic  Products  concur 
in  the  statement  of  counsel  for  The  Pepperdine  Founda- 
tion, and  ask  that  their  objections  to  the  exhibits  per- 
taining to  the  various  contracts  entered  into  by  the  plain- 
tiffs with  their  licensees  be  withdrawn.    [2100] 

********* 

Mr.  Miketta:  May  the  court  please,  there  is  just  one 
point,  if  we  can  leave  the  universal  and  global  aspects  of 
this  case  and  get  down  to  the  dollars  and  cents.  Inas- 
much as  each  of  the  parties  has  been  paying  during  the 
course  of  this  trial  one-half  of  the  reporters'  per  diems 
and  one-half  of  the  cost  of  the  court's  copy  of  the  record, 
I  assume  that  plaintiff's  will  stipulate,  as  is  customary,  I 
believe,  that  the  reporters'  fees  and  costs  are  to  be  taxed 
as  costs  at  the  conclusion  of  this  case. 
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Mr.  Caughey :  Well,  within  the  discretion  of  the  court. 
I  think  that  is  discretionary  with  the  court.  We  will 
stipulate  that,  if  they  are  taxed,  that  those  we  have 
already  paid  may  be  taxed  against  us,  yes;  but,  as  I 
understand  it,  it  is  discretionary  with  the  court  and  I 
would  not  want  to  enter  into  a  stipulation  without  having 
given  the  court  an  opportunity  to  say  what  should  be  done. 
•  Mr.  Miketta :  Well,  I  always  thought  that  it  was  de- 
sirable to  indicate  to  this  court  if  there  was  any  arrange- 
ment made  between  the  parties  that  it  should  be  included. 
Mr.  Caughey:  It  is  perfectly  satisfactory  if  the  court 
determines  that  they  should  be  taxed  as  costs,  that  that 
shall  be  taken  care  of  in  the  manner  as  stated.  [2113] 

The  Court:  Let  us  take  one  thing  at  a  time.  With 
regard  to  the  interrogatories  and  the  amendments  to  them 
which  were  profifercd  and  which  have  been  filed,  it  is  my 
[2114]  view  that  they  are  admissible  for  the  purpose  only 
of  explaining-  and  interpreting  the  testimony  of  the  wit- 
nesses which  have  been  made  in  that  regard,  and  for  that 
purpose  only  they  will  be  admitted.  [2115] 

Los  Angeles,  California,  Wednesday,  June  14,  1944; 
1 1 :30  a.  m. 

( Parties  present  as  last  noted,  with  the  exception  of  Mr. 
Morris.) 

Mr.  Miketta:  May  the  court  please,  we  were  just 
going  over  the  depositions  in  an  attempt  to  agree  as  to 
what  objections,  if  any,  would  be  raised  by  plaintiffs  to 
the  introduction  of  the  de])ositions  in  their  entirety  so  as 
to  obviate  the  necessity  of  taking  up  so  much  of  your 
Honor's   time   in   reading  the  entire  depositions   into   the 
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record.  Apparently  the  plaintiffs  will  have  no  objections, 
for  example,  with  the  exception  of  an  objection  first 
voiced  by  Mr.  Lyon  at  the  taking  of  the  deposition,  which 
appears  on  page  22.  Will  you  state  your  objection,  Mr. 
Caughey  ? 

Mr.  Caughey:  Yes:  that  is  correct.  The  objection  to 
that  is  that  there  is  no  foundation  and  it  is  not  material. 
That  is  the  affidavit  and  the  sketch  which  were  referred  to 
in  court  here  and  which  were,  I  believe,  marked  for  * 
identification.  There  is  no  testimony  as  to  it  and  the 
witness  merely  said  he  made  the  affidavit,  and  that  is  all 
that  was  said  about  it.  Well,  I  can't  see  that  that  is 
material. 

The  Court:  Was  that  an  affidavit  that  the  device  they 
made  was  in  accordance  with  the  drawing;  is  that  the  one 
you  mean? 

Mr.  Caughey :  That  is  the  affidavit  which  was  at- 
tached to  defendants'  Exhibit  R,  and  the  letter  which  was 
also  [2131]  attached.  It  is  in  the  form  of  a  letter  and 
it  is  subscribed  and  sworn  to, 

Mr.  Miketta:  It  is  executed  by  Mr.  Eppenbach  and  is 
part  of  Exhibit  R,  your  Honor.  I  think  that  affidavit 
states  that  the  machine  actually  made  was  in  conformity 
to  the  sketch  which  is  also  attached  to  Exhibit  R,  and  I 
think  the  deposition  itself  confirms  the  statements  appear- 
ing in  that  affidavit  executed  by  Mr.  Eppenbach  and  at- 
tached to  Exhibit  R. 

The  Court :  Well,  but  you  can't  have  two  bites  at  the 
cherry.  He  is  on  the  stand  and  if  you  want  him  to 
testify,  you  ask  him  questions,  and  this  affidavit  that  he 
made  cannot  be  used  in  lieu  of  his  testimony.  If  he  has 
stated  that  this  device  which  is  attached  and  bears  his 
initials  is  substantially  in  accordance  with  the  device  that 
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lie  made  at  the  time  and  referred  to  in  these  books  of 
account,  then  that  is  perfectly  good  testimony.  But  the 
motion  to  reject  the  affidavit  is  i)roper  and  should  be 
granted,  because  that  adds  nothing. 

Mr.  Caughey:     That  is  my  point. 

The  Court:  Your  point  is  correct.  The  objection  is 
sustained. 

Mr.  Mikettn :  On  page  27.  we  have  agreed  that  in 
]iage  26,  in  the  second  line  of  the  answer  to  question  84, 
both  plaintiffs  and  defendants  agree  that  "cloth"  head 
should  read  "cross".   |2132] 

The  Court:  It  may  be  so  stipulated  and  correction 
may  be  made  by  the  clerk. 

Mr.  Moketta:  On  page  27,  we  have  agreed  that  in 
question  90,  line  1,  the  word  "combust"  should  read 
"compress". 

The  Court :  I  went  to  the  dictionary  to  find  out  if 
the  word  "combust"  had  a  meaning  that  I  had  never  heard 
of.     The  clerk  may  make  that  correction  also. 

Mr.  Miketta:  There  are  no  objections,  your  Honor, 
to  the  deposition  until  we  come  to  page  30,  at  which  time 
plaintiff  desires  to  voice  an  objection. 

Mr.  Caughey :  Mr.  Lyon  placed  an  objection  on  the 
record  as  to  the  extent  to  which  the  deposition  went, 
liis  point  being  that  the  deposition,  as  taken,  exceeded  the 
order.  That  is  the  objection  Mr.  Lyon  made.  Whatever 
your   Honor  desires  is  entirely   satisfactory  with  me. 

The  Court:  It  was  my  understanding  in  the  order 
that  was  applied  for  that:  "Defendants  may  take  deposi- 
tions of  Edwin  G.  Eppenbach  and  other  witnesses  having 
knowledge  of  the  facts  with  regard  to  records  of  Eppen- 
bach, Inc.,  comprising  defendants'  Exhibit  R  for  identi- 
fication  attached   hereto,   and   such   cither   records    in   the 
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possession  of  Eppenbach,  Inc.,  as  are  material  to  the 
issue  to  which  said  Exhibit  R  pertains,  said  depositions 
to  be  taken  before  a  Notary  at  New  York"    *    *    * 

My  understanding-  in  the  signing  of  that  order  was 
that  any  testimony  which  would  explain  these  ^entries 
in  these  [2133]  books  was  material.  Now,  that  would 
certainly  exclude  some  questions  which  I  noticed  in  here 
as  to  how  the  machine  functioned.  On  that  we  had  testi- 
mony in  court  here  and  we  were  not  going  over  all  that 
again.  I  thought  that  Mr.  Lyon's  objection  was  sound 
that  the  testimony  in  the  deposition  must  be  confined 
to  that  testiniony  which  would  explain  this  Exhibit  R, 
being  various  entries  in  the  books.  Naturally,  if  it  says 
here  "machine  work  on  a  certain  thing,"  testimony  could 
be  introduced  to  show  what  that  thing  was;  but  testimony 
could  not  be  introduced  to  show  authoritatively  how  that 
machine  worked,  because  that  was  not  the  purpose  of  the 
deposition,  and  the  deposition  was  limited  to  this  Exhibit 
R.  Therefore  I  think  that  that  portion  of  the  objection 
is  sound,  and  it  arose  in  answer  to  this. 

Mr.  Miketta:  The  questions  are  103  and  104,  I  think, 
your  Honor,  and  are  objectionable  in  view  of  your 
Honor's  statement. 

The  Court:  I  think  so.  Question  103  I  noticed  was 
not  objected  to,  but  I  think  it  is  within  the  scope  of 
Mr.  Lyon's  objection  and  that  we  should  consider  that  he 
is  making  objection  to  both  those  questions:  and  there- 
fore the  question  103  and  the  answer,  and  question  104 
and  the  answer,  the  motion  is  granted  to  strike  those 
questions  and  answers. 

Mr.  Miketta:  That  is  as  far  as  we  have  gotten  in 
our  preliminary  conference  regarding  the  objections,  your 
Honor.  I  do  not  know  whether  plaintiffs  have  any  other 
objections  or    [2134]    further  objections  to  the  introduc- 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1247 

tion  of  this  deposition,  without  further  changes,  with 
the  exception  of  a  correction  appearing  on  page  66  which 
we  have  sti])ulated  can  be  made.  In  the  last  line,  "Nat- 
ural Carbonic''  should  read  "Liquid  Carbonic." 

The  Court :  It  may  be  so  stijnilated,  and  the  clerk 
will  make  the  correction  and  initial  it, 

Mr.  Caughey,  what — 

Mr.  Caughey:  There  is  another  objection  on  page  45, 
your  Honor,  which  I  wish  to  call  the  court's  attention 
to,  question  177. 

The  Court:  "Will  you  tell  us  with  what  degree  of 
success  it  operated?"  The  objection  is  sustained  for  the 
same  reason  as  previously  indicated. 

Mr.  Caughey:     Yes,  sir. 

The  Court :  That  question  and  the  answer  may  be 
stricken. 

Mr.   Caughey :     And   also,   question — 

Mr.  Miketta:  May  the  court  please,  the  answer  to 
that  question  signifies  that  Mr.  Eppenbach  was  actually 
present  and  therefore  had  an  opportunity  of  seeing  the 
machine  which  was  actually  built  by  him.  The  degree 
of  success  to  which  it  operated  may  be  objectionable:  but 
I  think  the  record  should  clearly  show  that  he  did  see 
the  machine;  and  the  latter  part  of  the  answer  to  that 
question,  indicating  that  they  made  a  similar  pyramid 
screen,  is  free  from  objection. 

The  Court:  Well,  but  to  176  there  is  no  objection. 
[2135]  Your  view  is  sound.  Mr.  Lyon  made  no  objec- 
tion. "Did  you  see  that  machine  in  operation  with  the 
pyramid-shaped  screen  in  it?"  "Yes:  1  saw  that  in  oper- 
ation." Now,  the  next  question  and  the  answer  are 
stricken  as  being  outside  the  scope  of  the  deposition. 

Mr.  Miketta:     Very  well,  your  Honor. 
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The  Court:     Objection  to  that  is  sustained. 

Mr.  Caughey:  That  would  also  go  to  questions  179 
and  180,  would  it  not,  your  Honor — or  179? 

The  Court:  Question  179  and  the  answer  are  stricken 
for  the  same  reason. 

I  never  have  seen  the  questions  numbered  this  way  be- 
fore. I  think  it  is  very  fine.  You  see,  they  number 
the  questions  and  they  do  not  number  the  lines  of  the 
page. 

Mr.  Foster :  That  is  a  procedure  that  has  been  fol- 
lowed a  long  time  in  interference  practice,  that  they 
require  that  in  the  Patent  Office. 

The  Court:  That  is  a  very  good  idea.  We  do  not 
provide  for  it  in  our  Rules  because  it  would  be  a  little 
confusing,  but  it  is  very  convenient  for  us  here. 

Mr.  Caughey :  There  may  be  other  places,  your  Honor, 
but  I  think  your  Honor  has  indicated  the  limit  and  wp. 
can  bear  that  in  mind. 

The  Court:  I  am  perfectly  sure,  within  the  scope  of 
my  ruling. 

Mr.   Caughey:     Yes.    [2136] 

The  Court:  If  you  find  something,  if  when  we  con- 
vene Friday  you  will  call  it  to  our  attention,  we  will 
just  stipulate  it  out. 

Mr.  Caughey:  Otherwise  I  have  no  objection  to  it 
remaining. 

The  Court:  Then  we  may  proceed  with  that  under- 
standing. 

Mr.  Caughey:  There  is  only  one  other  question.  If 
Mr.  Martin  was  recalled — and  you  may  say  he  was  re-* 
called  back  at  the  deposition — and  his  testimony  is  taken, 
I  do  not  think  what  he  said  is  going  to  aflfect  the  issues 
here   very   materially,   except   that   perhaps   it   shows   his 
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confusion  as  to  some  things  which  he  was  confused 
about  on  the  stand,  although  an  objection — 

The  Court:     If  you  want  to  keep  it  in,  you  can  do  it. 

Mr.  Caughey :     I  think  I  will  keep  it  in. 

The  Court:  Very  well.  Then  it  will  all  be  admitted, 
both  Eppenbach  and  Martin,  and  we  will  mark  it  in  evi- 
dence as  the  defendants'  next  in  order. 

Mr.  Foster :  And  may  there  also  be  received  the  ex- 
hibits that  are  marked  for  identification  in  the  deposi- 
tion, as  Exhibits  of  the  same  letters  and  numbers? 

The  Court :  They  may  be  received  into  evidence  as 
exhibits  attached  to  the  depositions  and  referred  to  there- 
in, with  the  exception  of  the  affidavit  which  is  out. 

Mr.  Foster :     Yes. 

Mr.  Miketta:     That  is  correct,  your  Honor.   [2137] 

Mr.  Foster:  And  that  will  apply  for  the  defendant 
Pepperdine  Foundation  ? 

The  Court:     Both. 

Mr.  Caughey:  And  that  affidavit  includes  the  accom- 
])anying  sketch,  of  course. 

Mr.  Miketta:     I  think  that  is  true,  your  Honor. 

The  Court :  Unless  the  sketch  is  referred  to  in  the 
evidence,  then  tlie  sketcli  c^oes  out  also. 

Mr.  Caughey:     No;  it  is  not. 

Mr.  Miketta:  May  we  withdraw  the  letter  and  sketch, 
then? 

The  Court :  The  letter  and  sketch  may  be  withdrawn 
and  the  clerk  may  take  your  receipt  for  it. 

Mr.  Miketta:  And  Exhibit  R  will  now  be  introduced 
into  evidence  as  defendants'  exhibit  next  in  order  as  at- 
tached to  the  deposition. 

The  Court:     As  attached  to  the  deposition. 

Mr.  Miketta:     Thank  vou,  vour  Honor. 
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The  Court:  In  other  words,  the  next  number  includes 
the  depositions  of  Eppenbach,  Martin,  and  the  Exhibit  R, 
except  the  affidavit  and  the  sketch  attached  to  the  affidavit 
which  are  permitted  to  be  withdrawn. 

Mr.  Caughey:  And  there  are  also,  of  course,  addi- 
tional pages  which  were  placed  in  evidence  during  the 
taking  of  the  deposition,  as  I  understand  it,  over  and 
above. 

The  Court:  They  all  go  in  as  a  part  of  that  ex- 
hibit. [2138] 

Mr.  Caughey:     Very  well. 

The  Court :  They  are  those  additional  pages  that  were 
requested  by  the  plaintiffs. 

Mr.  Caughey:     Yes,  sir.   [2139] 

*         *         *         *•*         *         *         *         * 

The  Court :  You  are  only  speaking  about  theoretic 
liability.  You  do  not  mean  to  say  that  the  fact  that  the 
George  Pepperdine  Foundation  owned  65  percent  of  the 
stock  of  the  defendant  prior  to  a  given  date  would  make 
the  George  Pepperdine  Foundation  liable  during  the  period 
prior  to  its  taking  active  charge? 

Mr.  Caughey :  I  am  not  so  contending,  your  Honor. 
[2185] 

********* 

Mr.  Caughey:  In  so  far  as  the  prior  art  is  concerned 
— I  am  speaking  now  about  not  only  j^rior  art  in  so  far 
as  knowledge  of  the  prior  art,  but  also  of  the  patents — T 
think  they  can  be  grouped  as  far  as  what  I  have  to  say 
is  concerned.  Admittedly  there  were  in  the  prior  art  pat- 
ents showing  presses  of  various  kinds.  We  are  not  con- 
tending and  have  not  contended  that  any  element  of  the 
combination  of  the  patent  in  suit  is  new  and  novel  in  and 
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of  itself.  As  a  matter  of  fact,  in  a  combination  patent 
all  the  elements  are  presumed  to  be  old,  and  if  there  is 
any.  novelty  in  any  one  element,  then  it  can  be  taken  care 
of  in  a  subordinate  claim  and  as  a  novel  element.  We 
are  not  so  contending. 

But  we  are  dealini?  with  an  art  here,  may  your  Honor 
please,  the  carbon  dioxide  art,  in  which  the  men  skilled 
in  that  art  knew  about  the  use  of  carbon  dioxide  gas,  the 
compression  of  the  same,  condensing  of  the  same  into  a 
liquid,  and  the  subsequent  solidification  of  the  same  and 
the  pressing  of  the  same  into  blocks.  They  knew  about 
[2205]  pressures  in  chambers,  triple  point  pressures, 
from  Slate  prior  to  the  patent  in  suit.  They  knew  about 
the  snow  tank  operations,  admittedly,  in  the  prior  art. 
They  knew  about  Aarious  laboratory  devices.  They  knew 
about  what  had  been  taught  them  in  universities  and 
schools.  They  knew  about  condensing  of  CO2  into  liquid; 
in  the  use  of  nozzles :  the  necessity  for  outlets  and  inlets 
into  the  chamber,  and  so  on.  There  isn't  any  question 
about  that.  [2206] 

********* 

We  are  not  claiming  here  that  we  have  any  great  basic 
invention.  The  ])atent  defines  it  as  "an  improvement", 
and  it  is  an  improvement;  and  the  patent  even  says,  in 
the  first  line  of  the  specification,  in  the  first  paragraph, 
in  the  third  line:  "and  has  for  its  object  to  provide  a  sim- 
ple efficient  apparatus".     And  that  is  what  it  is.  [2208] 

*******!j<5(: 

Mr.  Caughey:     "^^     *     *      [2236] 

Now,  as  1  stated  previously,  if  your  Honor  finds  that 
in  using  the  triple  point  method,  that  that  is  not  the 
equivalent   of   a   step,   one   step   in    the   claim,   which   ad- 
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mittedly  has  to  do  with  the  snow  ice,  and  that  is  the 
question  of  timing,  when  you  put  the  Hquid  in  and  when 
you  stop  putting  it  in — your  Honor  is  famiHar  with  it — 
if  your  Honor  does  not  find  that  is  an  equivalent,  then 
that  claim  is  not  infringed.  That  is  our  position  there, 
without  any  question.   [2237] 


The  Court :  Now,  let  me  interrupt  you,  because  I  want 
to  get  those  things  clear  in  here.  It  is  my  understanding 
of  the  law  of  patents  that  you  cannot  get  allowed  certain 
claims  for  a  device,  apparatus  claims  for  a  device,  and 
then  follow  the  apparatus  claims  with  an  alleged  method 
claim  which  alleged  method  claim  is  purely  functional, 
simply  describes  how  the  machine  which  you  have  indi- 
cated in  the  prior  apparatus  claims  functions :  that  claim 
is  no  good. 

Mr.  Caughey:     That  is  correct.  [2238] 

Mr.  Caughey :  As  I  see  it,  those  steps  which  appear 
at  the  end  of  the  claim,  beginning  with  the  word  "mechan- 
ically", I  would  say  that  the  method  of  producing  blocks 
of  solidified  ice,  eliminating  that  part  of  it  as  a  prelimi- 
nary step — 

The  Court :     Until  you  get  a  full  chamber  ? 

Mr.  Caughey:  But  the  particular  steps  which  were  in 
addition  to  those  which,  we  will  say,  were  in  the  prior 
art  and  which  were  known  in  the  art,  that  is,  the  snow 
ice  method  was  known  in  the  art,  and  so  was  the  triple 
point  method — "mechanically  applying  pressure  to  the 
mass  of  solidified  gas  in  the  chamber  while  the  chamber 
is  closed  to  press  the  mass  into  a  dense  block  of  solidified 
gas,  and  finally  opening  the  chamber  to  atmosphere  and 
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removing  the  completed   block   therefrom."     Those  were 
the  additional  steps.  [2239] 

If  your  Honor  can't  find  invention  in  those  steps,  then 
that  claim  is  not  valid,  admittedly. 

********* 

The  Court:  Well,  now  let  me  see  if  I  understand  you 
clearly.  There  is  no  invention  in  pressing;  this  snow  from 
one  side,  from  two  sides,  from  the  top  and  from  the  bot- 
tom with  a  piston. 

Mr.  Caughey :     In  and  of  itself. 

The  Court:     In  and  of  itself;  there  is  nothing  in  that. 

Mr.  Caughey:     No.     They  did  it. 

The  Court :  That  has  been  known  from  time  immemo- 
rial, not  only  in  connection  with  this  and  in  connection 
with  many  presses,  but  it  has  been  known  for  many  years 
in  connection  [2240]  with  CO2. 

Mr.  Caughey:  They  pressed  CO2  in  hydraulic  presses 
after  they  took  it  out  of  the  Martin  snow  tank.  There 
isn't  any  question  about  that. 

The  Court:  Yes.  The  only  thing,  then,  that  was  in- 
ventive in  nature,  according  to  your  contention,  is  that 
that  operation  was  performed  within  the  same  chamber  as 
that  in  which  the  snow  was  created,  so  that  it  did  not 
have  a  chance  for  severe  sublimation  by  exposure  to  the 
atmosphere,  is  that  correct? 

Mr.  Caughey :  That  is  right ;  and  did  away  with  tamp- 
ing such  as  the  Martin  snow  tank  has.     That  is  correct. 


i  Endorsed]:     Filed  May  2.  1945.   J  2241 J 


1254      International  Carbonic  Engineering  Co.  vs. 

[Title  of  District  Court  and  Cause.] 

DEPOSITIONS    TAKEN    ON    BEHALF    OF    THE 
DEFENDANTS 

EDWIN  G.  EPPENBACH, 

residing  at  Alanhasset,  Long  Island,  called  as  a  witness  in 
behalf  of  the  defendants,  herein  named,  having  been  first 
duly  sworn  by  the  Notary  Public,  testified  as  follows: 

Direct  Examination 
By  Mr.  Hoxie: 

Q.  1     You  are  Mr.  Edwin  G.  Eppenbach ;  is  that  right? 

A.     That  is  right.  , 

O.  2     Where  do  you  live.  Mr.  Eppenbach  ? 

A.     Manhasset,  Long  Island. 

O.  3     What  is  your  place  of  business  ? 

A.     44-02  Eleventh  Street.  Long  Island  City. 

Q.  4     What  is  the  name  of  the  company? 

A.     Eppenbach,  Incorporated. 

Q.  5     That  is  your  own  company? 

A.     That  is  my  company. 

O.  6  How  long  has  that  company  been  in  business,  to 
}our  personal  knowledge?  A.     30  years. 

Q.  7     In  the  same  location? 

A.  Yes,  except  that  we  still  have — we  still  have  the 
old  location.  But  44-02  is  the  new  business.  But  the  other 
location  is  still  intact.  We  still  operate  that  as  a  shop. 
That  is  45-10  Northern  Boulevard.    [4] 

0.8  That  was  the  location  of  the  shop  in  1925: 
was  it? 

.\.     Thai  is  right.     The  same  shop  is  still  there. 
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(Deposition  of  Edwin  C.  Eppenbach) 

Q.  9  Did  you  have  this  office  on  Eleventh  Street  in 
1925? 

A.     No.     Tlie  office  was  al  45-10  Northern  Boulevard. 

Q.  10  What  is  the  general  nature  of  the  business  or 
what  has  it  been  since  1925? 

A.     We  build  machinery. 

Q.  1 1  You  do  not  yourself  manufacture  any  products 
for  sale;  is  that  correct? 

A.     Yes,  we  do.     Machinery  products. 

Q.  12  In  1925  what  was  the  approximate  size  of  your 
organization  ? 

A.     In  1925  I  had  about  20  men — 24  men. 

Q.  13     What  was  your  position  there? 

A.     I   was  the  secretary  and  treasurer. 

Q.  14  Were  you  taking  an  active  part  in  the  business 
in  1925? 

A.     Yes.     T  was  half  owner  of  the  business. 

Q.  15     Were  you  active  in  the  management? 

A.     Yes;  full  time. 

Q.  16  Do  you  recall  at  any  time  in  the  course  of  your 
business  makii:\g  any  equipment  in  which  liquid  carbon 
dioxide  was  expanded  to  make  what  is  called  snow  and 
then  that  snow  [5]  and  then  that  snow  was  mechanically 
compressed  to  form  blocks,  now  called  dry  ice? 

A.     Yes. 

Q.  17     For  whom  did  y<n\  make  such  equipment? 

A.  We  started  the  work  under  the  name  of  Prest 
Air  Corporation,  Long  Island  City,  and  later  on  under 
the  new  name.  Dry  Ice  Corporation  of  America. 
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(Deposition  of  Edwin  C.  Eppenbach) 

Q.  18  Was  it  the  same  business  concern  under  both 
names  ?  A.     Yes. 

Q.  19     Where  were  they  located;  do  you  recall? 

A.  Prest  Air  was  located  in  Long  Island  City,  in 
the  old  Borough  Hall  Building,  was  it  not? 

Mr.  Martin:     Yes. 

A.  (Continuing)  You  know  the  old  Borough  Hall 
Building,  the  obsolete  building. 

Q.  20  With  whom  did  you  deal  in  connection  with 
your  transactions  with  Prest  Air  Corporation?  Can 
you  name  some  of  the  persons,  if  not  all? 

A.  Of  course,  I  dealt  with  Mr.  Martin,  Mr.  Gray. 
Fitzpatrick,   Black.     There  were  two  other  gentlemen.    ♦ 

Q.  21     Give  us  your  best  recollection? 

A.     I  cannot  remember. 

Q.  22  Did  you  have  any  personal  connection  with 
those    [6]    transactions?  A.     Yes. 

Q.  23     What  was  the  nature  of  that  ? 

A.  I  assisted  in  the  design  of  the  equipment,  the  ex- 
perimental machine. 

Q.  24     Were  several  machines  built  ? 

A.  There  were  six  machines  built.  I  built  three  and 
had  a  friend  of  mine.  Mr.  Purvis,  from  Brooklyn,  build 
three.     There  were  six  built  in  all. 

Q.  25  The  one  you  speak  of  as  the  experimental  ma- 
chine, was  that  the  first  one? 

A.  That  was  the  first  one.  That  was  built  under  my 
supervision. 

Q.  26  Did  you  work  with  the  gentlemen  you  have 
named  in  connection  with  the  design  of  that  first  ma- 
chine? A.     That  is  right. 
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Q.  27  Did  you  personally  have  anything  to  do  with 
the  making  and  assembly  of  the  parts  of  that  machine? 

A.  Yes.  We  had  both  a  pattern  and  a  machine  shop. 
We  made  the  wood  patterns,  sent  them  out  to  a  foundry 
right  across  the  street,  got  the  castings  and  machined 
them. 

Q.  28     Did  you  assemble  the  machine  ? 
A.     We  assembled  the  machine.    [7] 
Q.  29     Did  you  witness  the  machine  in  operation  ? 
A.     Yes. 

Q.  30     Where  was  it  operated? 

A.  We  set  it  up  at  the  Liquid  Carbonic  plant  in  Mas- 
peth. 

Q.  31  Do  you  recall  when  that  first  machine  was 
made? 

A.  To  be  frank  with  you,  I  refreshed  my  memory  on 
it.     It  was  1924. 

Q.  32  What  do  you  have  that  enables  you  to  refresh 
your  recollection? 

A.     This  duplicate  bill  book, 

Q.  33     This  book  that  you  have  produced  here  today? 

^.     That  is  right. 

Q.  34  Did  you  at  the  time  of  those  transactions  with 
Prest  Air  Corporation  keep  any  records  of  these  trans- 
actions ? 

A.  Yes.  Every  bill  that  we  sent  out  we  made  a  dupli- 
cate in  this  book  (indicating). 

O.  35     What  is  that  book  called? 
A.     "Duplicate  bill  book  No.  1." 
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Q.  36  That  is  a  large  bound  book  of  several  hundred 
pages;  is  it?  A.     It  has  472  pages.. 

Q.  2>7  Those  pages  are  serially  numbered  and  stamped 
with  [8]  numbers? 

A.  That  is  right.  They  are  printed  numbers  (indi- 
cating). 

Q.  38  Does  that  book  relate  to  your  transactions  with 
a  number  of  different  customers  other  than  Prest  Air 
and  Dry  Ice  Corporation? 

A.  That  has  a  duplicate  bill  of  every  bill  for  every 
company  in  1924  and  1925  that  we  did  business  for. 

Q.  39  In  the  front  of  that  book  is  there  an  index  al- 
phabetically arranged  of  the  different  accounts? 

A.  That  is  right.  You  will  see  that  the  companies 
like  the  Bell  Telephone,  Metropolitan  Electric,  Cities 
Service;  it  was  Henry  L.  Doherty's  companies.  All  those 
companies  were  entered  into  that  book.  [9] 

********* 

Mr.  Hoxie:  Very  well.  Subject  to  production  of  a 
photostatic  copy  of  the  index  page  covering  accounts  un- 
der the  initial  letters  "P"  and  ''Q",  I  will  note  on  the 
record  that  for  the  Prest  Air  Corporation  the  index  has 
reference  to  pages  194-240-412.  I  am  just  showing  what 
the  index  shows. 

Mr.  Lyon:  I  would  like,  if  you  are  going  to  produce 
any  pages  in  the  index,  I  would  like  you  to  produce  the 
page  on  which  the  Dry  Ice  Corporation  would  appear,  if 
any. 

The  Witness :  There  is  none  listed  under  "D".  It  is 
all  listed  under  Prest  Air.  But  it  was  carried  over.  [14] 
*         *         *         *         *         *         **         * 
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Mr.  Hoxie:  We  will  provide  a  photostat  of  that.  I 
note  that  looking  at  page  412,  which  is  referred  to  in  the 
index  under  the  listing  of  "Prest  Air  Corp.,"  that  page 
412  is  headed  "Dry  Ice  Corp.  of  America." 

The  Witness:  It  is  listed  back  a  bit  further  than  that, 
too  (referring  to  book). 

Mr.  Lyon :  Will  the  record  show  that  the  witness 
pointed  to  page  230.   [15] 

********** 

Q.  45  Now,  pausing  at  that  point,  Mr.  Eppenbach. 
will  you  tell  us  what  the  practice  was  in  making  entries 
in  this  book  with  respect  to  the  time  of  entry? 

A.  We  would  make  a  duplicate  of  the  bill  that  was 
mailed  to  our  customer  the  day  that  it  went  out.  [  16] 

Q.  46  Does  this  book  contain  in  some  considerable  de- 
gree the  items  of  the  billing? 

A.  Yes.  The  wording  on  the  billing  would  be  identi- 
cal   to    this    (indicating). 

Q.  47     Did  you  make  these  entries  yourself? 

A.  In  some  cases  I  did,  but  I  had  a  bookkeeper  work- 
ing for  me  at  the  time. 

Q.  48  How  close  was  your  own  connection  with  either 
the  recording  of  these  entries  or  any  use  of  them  at  the 
time  they  were  entered? 

A.  They  were  under  my  jurisdiction.  I  supervised 
the  entries. 

Q.  49  Did  you  have  occasion  to  see  them  from  day  to 
day? 

A.  We  had  a  small  office  and  I  could  not  help  but 
see  the  entries  being  made. 
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Q.  50  Was  it  a  book  that  you  made  use  of  in  the  con- 
duct of  your  business? 

A.  Yes.  The  reason  why  we  had  this  duplicate  bill 
book,  so  that  some  customers  would  want  work  done  of 
an  identical  nature  a  year  or  two  later  and  we  could  re- 
fer back  to  the  work  done. 

Q.  51  Did  you  make  the  entries  from  the  same  data 
that  you  used  in  sending  the  bills?  [17] 

A.  Yes.  The  entry  in  this  duplicate  bill  book  was 
made  from  the  billing  that  went  out  and  was  almost 
identical  to  the  billing. 

Q.  52  Was  it  the  regular  practice  in  the  year  1925, 
say,  to  record  in  this  book  all  of  your  biUings? 

A.  Well,  it  was  my  practice.  I  do  not  do  it  any  more, 
but  at  that  time  it  was  what  I  considered  good  book- 
keeping. 

Q.  53  Were  these  entries  with  respect  to  transactions 
with  Prest  Air  Corporation  and  Dry  Ice  Corporation 
of  America  made  in  the  regular  routine  of  entering  bill- 
ings in  this  book? 

A.     Done  in  the  regular  course  of  business. 

Q.  54  Did  you  also  make  some  entry  in  there  to  show- 
when  the  bill  was  paid? 

A.  Yes.  There  is  a  stamp  with  a  date  inserted  when 
the  bill  was  paid. 

Q.  55  Taking  page  194,  for  example,  it  deals  with 
transactions  in  1924.  I  notice  the  first  one  has  a  stamp 
''September   15,   1924;"  is  that  correct? 

A.     That  is  correct. 
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Q.  56     Is  that  an  example? 

A.     That  is  an  example. 

Q.  57  Can  you  tell  us  when  the  dates  were  entered  into 
the  book  in  relation  to  the  time  when  the  billings  oc- 
curred? [18]  What  does  the  date  mean  in  the  lefthand 
column? 

A.  That  means  the  date  of  the  bill  that  went  out. 
The  stamp  is  the  date  when  the  bill  was  paid. 

Q.  58  Those  dates  were  entered  at  the  time  the  billing 
was  made? 

A.  That  is  correct.  And  they  are  initiated  "E.M.," 
meaning  Etta  Minor  was  the  bookkeeper  at  the  time.  She 
is  married.  I  do  not  know  her  married  name  now.  At 
that  time  it  was  Etta  Minor. 

Q.  59  Did  she  enter  them  from  information  that  you 
knew  about  at  the  time? 

A.     That  is  correct. 

Q.  60  What  can  you  say  as  to  the  correctness  of  the 
entries  at  the  time  they  were  made? 

A.  If  they  were  not  correct,  somebody  would  get  fired, 
I  guess. 

Q.  61  Did  you  have  knowledge  at  the  time  by  which 
you  could  tell  whether  or  not  the  entries  were  correct? 

A.  Yes,  I  checked  the  duplicate  bill  and  looked  to  see 
that  the  record  was  correct. 

Q.  62  Were  you  at  that  time  familiar  with  the  work 
which  was  covered  by  the  billing?  [19]  A.     Yes. 

Q.  6}>  Was  it  a  part  of  the  regular  duties  of  this  book- 
keeper to  make  these  entries?  A.     That  is  correct. 
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Q.  64     Where  has  that  book  been  since  the  year  1925? 

A.     Been  in  our  office  ever  since. 

Q.  65  Did  you  produce  it  today  from  your  regular 
files? 

A.  That  is  correct.  The  only  time  that  it  was  not  in 
our  office  was  when  those  photostats  were  made. 

Q.  66  By  "those  photostats"  do  you  refer  to  this  col- 
lection of  photostats  which  I  have  before  me,  to  which 
is  annexed  what  appears  to  be  a  carbon  copy  of  a  letter 
on  the  letterhead  of  "Eppenbach,  Inc."   (indicating)? 

A.     That  is  correct. 

Q.  67  I  show  you  that  letter  and  ask  you  whose  signa- 
ture appears  there?  A.     That  is  my  signature. 

Q.  68     "Edwin  G.  Eppenbach"? 
A.     Edwin  G.   Eppenbach. 

Q.  69  Did  you  sign  that  at  or  about  the  date  which 
appears  on  that  letter?  A.     I  did.   [20] 

Q.  70     There  is  also  attached  to  that  a  sketch  ? 
A.     Yes.     It  was  supplied  to  me  by  Mr.  Martin. 
Q.  71     There  are  some  initials  in  one  corner  of  that. 
A.     My  seal  and  initial. 

Q.  72     The  initials  "E.  G.  E."  are  your  initials? 
A.     Those  are  my  initials. 
Q.  73     In  your  handwriting? 
A.     That  is  correct. 

Q.  74     And  is  that  the  seal  of  your  company  ? 
A.     That  is  correct.   [21] 

********* 

(Received  and  marked  Eppenbach  Deposition  Exhibit 
1  for  Identification.)   [23] 
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Q.  75  ^  ou  have  referred  to  Page  194  in  that  book, 
relating-  to  transactions  in  1924  with  Prest  Air  Corpo- 
ration. 

Mr.  Hoxie :  I  will  say  that  we  are  not  concerned  with 
any  transactions  in  1924.  But,  of  course,  Mr.  Lyon  may 
examine  that  record. 

Q.  76  I  will  ask  you,  Mr.  Eppenbach,  when  you  or 
your  bookkeeper  made  these  entries  that  appear  at  the 
bottom  with  the  number  of  pages,  indicating  a  continua- 
tion to  some  subsequent  page? 

A.     When  were  they  made? 

Q.  77     Yes. 

A.  When  one  page  was  full  and  they  had  to  find  an- 
other page,  they  would  find  a  page  and  then  they  would 
say,  continued,  in  this  case,  on  Page  208. 

Q.  78  That  is  because  other  accounts  came  in  in  inter- 
vening pages? 

A.     Came  in  in  between,  that  is  right. 

Q.  79     Turning  to  Page  208,  does  that  continue  it  ? 

A.  208,  209  is  continued  to  210;  210  jumped  to  230. 
230  went  to  231.  231  went  to  232.  232  went  to  233. 
233  went  to  234.  234  went  to  235.  235  went  to  237. 
It  jumped  236. 

Q.  80  With  reference  to  Page  235,  can  you  tell  us  [24] 
when  the  account  for  the  year  1924  ended? 

A.     The  last  billing  was  on  December  22nd. 

Q.  81     That  appears  on   Page  235? 

A.  Page  235.  The  first  billing  in  1925  was  January 
18th. 

Q.  82  Refreshing  your  recollection,  if  you  need  to,  by 
a  reference  to  this  book,  beginning  with  Page  235,  can 
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you  tell  us  what  was  the  nature  of  your  first  transaction 
with  Pressed  Air  Corporation  in  1925? 

A.  The  first  billing  was  "Alter  piston  pattern  as 
per  instruction." 

Mr.  Lyon:  Let  the  record  show  that  the  witness  is 
reading  from  the  book,  and  I  would  like  it  to  appear 
whether  he  has  a  recollection  of  that  transaction  or  is 
merely  repeating  the  entries  in  the  book? 

The  Witness:  I  distinctly  remember  what  the  alter- 
ation was  on  those  patterns.  I  also  distinctly  remember 
this  entry  down  here,  "One  (1)  pattern  for  a  cylinder 
extension." 

Q.  83  Can  you  tell  us  from  your  recollection.  Mr. 
Eppenbach,  briefly  but  enough  to  indicate  its  nature, 
what  kind  of  machine,  if  any,  you  made  for  Pressed  Air 
Corporation  in  1925?  [25] 

A.  We  made  a  compressor  type  of  machine  that  was 
designed  to  compress  dry  ice  into  a  square  cylinder;  pos- 
sibly between  three  and  four  inches  square. 

Q.  84     What  did  that  compressing  machine  consist  of  ? 

A.  It  consisted  of  a  long  cylinder  that  was  split  in 
half,  bolted  together;  piston,  cross  head  connecting  rod, 
frame,  mountings,  bearings. 

Q.  85  What  was  the  cross  section  shape  of  that  cylin- 
der in  the  piston? 

A.  Square.  If  I  remember  right,  it  was  about  three 
and  a  half  inches  square. 

Q.  86  What  provision  was  there  for  introducing  any 
material  into  that  cylinder? 

A.  We  had  a  side  entry  for  the  CO2  gas  and  an 
escape   from   the  top  which   we  had  a  cylinder   mounted 
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with  a  canvas  bag.  The  gas  going  through  the  cyh'nder 
]>roduced  a  snow-like  material. 

Q.  87     Where  was  that  snow  material  produced  ? 

A.  It  was  produced  right  inside  of  the  cylinder:  the 
steel  cylinder;  not  the  wood  cylinder.  We  had  a  wood 
chamber,  barrel  type  on  top  of  the  machine. 

Q.  88     This  was  the  first  machine?  [26] 

A.  That  was  the  first  or  experimental  machine. 
Later  we  found  a  metal  screen  to  be  satisfactory.  We 
eliminated  that  wood  hopper. 

Q.  89  After  this  snow  formed  in  the  cylinder,  what 
was  done  with  it? 

A.     It  was  compressed  by  the  piston  action, 
Q.  90     The   piston   would   be   driven   forward   to  com- 
press the  snow  in  the  cylinder;  is  that  correct? 
A.     That  is  correct. 

Q.  91  Then  what  would  happen  after  the  compres- 
sion? 

A.  We  had  a  retarding  device  on  the  end  to  hold  it 
in  and  in  the  next  block  would  then  come  along  and  that 
would  push  the  completed  block  out. 

Q.  92     Was  it  open  at  one  end  ? 

A.     It  was  open  at  one  end. 

Q.  93  What  was  the  nature  or  construction  of  that 
retarding  device  that  you  refer  to? 

A.  We  made  a  number  of  them.  The  last  one  we  had 
a  wedge-shaped  retarding  device  with — 

Q.  94     Was  that  a  sort  of  choke  ? 

A.  That  would  choke  it.  That  would  retard  the  block 
without  an  actual  stop.  Using  the  block  as  the  choke, 
[27]  forcing  it  through  this  wedge-shaped  member. 
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Q.  95  Is  this  correct :  That  the  snow  formed  in  the 
cylinder  would  be  compressed  against  this  choke  arrange- 
ment but  would  be  delivered  out  through  it? 

A.     That  is  correct,  yes. 

Q.  96  Will  you  tell  us  what  the  situation  was  with 
respect  to  removal  of  the  compressed  snow  from  the 
cylinder  ? 

A.  The  snow  would  itself  push  out  the  preceding 
block  onto — we  had  a  flat  table  arrangement  off  the  end 
of  the  cylinder.     It  was  pushed  right  out  (indicating). 

Q.  97  That  would  leave  some  snow,  compressed  snow 
in  the  outlet ;  would  it  ? 

A.     In  the  machine,  yes. 

Q.  98     Would  that  seal  up  that  discharge  ? 

A.     That  would  seal  up  the  discharge, 

Mr.   Lyon:     Same  objection. 

Q.  99  When  the  plunger  was  withdrawn  after  one 
compression  stroke,  what  would  happen? 

A.  They  would  give  it  another  shot  of  gas,  which 
developed  snow  in  the  chamber,  and  that  operation  would 
[28]  be  repeated. 

Q.  100     Another  compression  stroke? 

A.     That  is  right. 

Q.  101  What  would  be  the  effect  of  that  second  com- 
pression stroke  on  the  material  that  was  in  the  outlet? 

A.     That  would  force  out  the  material. 

Q.  102  Was  any  change  made  at  any  time  in  1925  to 
your  recollection  with  respect  to  the  removal  of  the  com- 
pressed snow  from  the  cylinder? 

A.  The  first  machine  we  experimented  with  various 
types  of  removal  members,  and  we  found  that  the  choke 
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type  would  work  very  satisfactory  and  eliminated  the 
necessity  of  taking  the  original  choke  member  off;  that 
the  wedge-shaped  piece  seemed  to  have  packed  the  snow 
tight  enough  so  that  we  would  have  a  pressure  chamber 
there  sufficient  to  hold  back  any  pressure  that  was  de- 
veloped in  the  cylinder.  You  get  a  packing  condition,  [29] 
********* 

By  Mr.  Hoxie: 

Q.  105  Did  you  see  that  machine  in  operation,  Mr. 
Eppenbach?  A.     Yes. 

Q.  106     It  was  after  you  had  made  it  and  delivered  it? 
A.     That  is  correct. 

Q.  107  How  soon  after  that  with  respect  to  the  year 
1925? 

A.  That  was  in  the  year  1925.  We  set  it  up  at  the 
Liquid  Carbonic  plant  in  Maspeth. 

Q.  108  When  that  carbon  dioxide  was  introduced  into 
the  cylinder,  was  all  of  it  converted  into  this  snow? 

A.  No.  There  was  a  discharge  of  gas  through  the  top 
or  we  had  an  outlet  at  the  top  of  the  cylinder. 

Q.  109     What  was  the  form  of  that  outlet? 

A.     A  pipe. 

Q.  110  You  have  referred  to  a  canvas  bag  or  some- 
thing of  that  sort.  What  part  did  that  play  in  the  opera- 
tion of  the  machine? 

A.  Well,  in  the  first  experimental  machine  we  had  a 
canvas  bag  in  a  wood  cylinder  at  the  top  of  the  machine — 

Q.  Ill     To  connect  it  with  the  cylinder  in  some  way? 

A.  It  was  connected  with  the  metal  cylinder.  .Snow 
[32]  would  be  made  inside  the  metal  cyHnder  and  the 
gas  would  come  through  the  canvas  bag. 
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Q.  112     Rise  into  this  chamber  above? 

A.     Rise  in  the  chamber  above. 

Q.  113  Was  any  other  expedient  employed  for  letting 
gas  escape  from  the  cylinder  when  the  snow  was  com- 
pressed ? 

A.     Yes.     We  had  that  pipe  with  a  valve  on. 

Q.  114     Was  that  separate  from  this  other  chamber? 

A.     Separate  from  the  wood  outlet. 

Q.  115  You  referred  to  three  machines  which  you 
built.  In  what  year  were  the  second  and  third  machines 
built?  A.     1925. 

Q.  116  Are  the  transactions  relating  to  all  those  three 
machines  recorded  in  this  book  which  you  have  before 
and  which  you  have  referred  to? 

A.     Yes.     The  billings  are  right  in  this  book, 

Q.  117  What  was  the  nature  of  the  other  two,  second 
and  third  machines  in  relation  to  the  first  machine? 

A.  In  appearance  they  were  practically  the  same.  The 
advantages  of  the  experiments  of  the  first  machine  was 
incorporated  in  the  second  and  third. 

Q.  118  Did  you  see  the  second  and  third  machines 
operate?     [33]  A.     No,  I  did  not. 

Q.  119     Your  observations  were  of  the  first  machine? 

A.  First  machine.  They  were  shipped  to  the  liquid 
Carbonic,  the  same  as  the  first  one.  But  I  did  not  actually 
go  out  there. 

Q.  120  Have  you  any  knowledge  of  what  was  done 
with  the  blocks  of  dry  ice  made  in  that  first  machine  or 
in  either  of  the  second  or  third  machines  ? 

A.  Yes.  I  personally  sold  Schrafift's  ice  cream  store 
in  New  York,  I  believe,  the  first  dry  ice  that  was  sold. 
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Q.  121     When  was  that?  A.     That  was  in  1925.- 

Q.  122  Did  you  do  any  manufacturing  operations  in 
your  own  plant  that  had  anything  to  do  with  the  products 
made  in  this  machine  that  you  have  described? 

A.  Yes.  I  designed  the  cabinets  and  containers  that 
they  were  going  to  use  for  such  products  as  Eskimo  pie. 
I  even  built  a  large  refrigerator  that  was  to  be  used 
on  board  ship  for  refrigerating  fish. 

Q.  123  Do  you  recall  for  whom  you  made  those 
cabinets  ? 

A.     That  was  made  for  the  Dry  Ice  Corporation. 

Q.  124  Will  you  now  turn  to  Page  240  in  that  book. 
There  is  [34]  an  entry  there,  the  second  one  on  the  page, 
under  the  date  March  2nd.  Can  you  tell  me  from  your 
knowledge  of  the  book  what  year  that  refers  to? 

A.     That  is  1925. 

Q.  125  That  first  entry  is  ''pattern  for  extension  cylin- 
der as  per  blueprint  (retarding)"  and  the  items  cover 
labor  and  materials.  Do  you  recall  from  reading  that 
what  that  extension  cylinder  was? 

A.  Yes.  That  was  the  extension  cylinder  on  the  end 
of  the  main  cylinder  that  we  used  to  retard  or  choke  the 
movement  of  the  dry  ice. 

Q.  126  Dropping  down  you  will  find  another  item  on 
March  2nd,  "Machine  work  on  piston  as  per  sketch  and 
instructions."     What  piston  was  that? 

A.  That  was  the  main  piston  for  the  compression 
of  the  dry  ice. 

Q.  127     That  is  the  piston  that  you  described? 
A.     That  is  correct. 
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Q.  128  Then  the  next  entry  is,  "Machine  work  on 
stuffing  box  and  cast-iron  plate,"  milling  and  facing. 
What  does  that  relate  to? 

A.  There  was  a  pressure  in  that  chamber,  and  we  had 
to  [35]  have  a  stuffing  box  and  cast-iron  plate/'  milling 
and  facing. 

Q.     Wlmt  does  that  relate  to? 

A.  There  was  pressure  in  that  chamber,  and  we  had 
to 'have  a  stuffing  box  so  that  the  connecting  rod  could 
operate  without  a  leak. 

Q.  129  Was  that  the  connecting  rod  that  drove  the 
piston?  A.     That  is  correct. 

Q.  130  The  next  entry  is  "One  (1)  saddle  bracket  pat- 
tern for  snow  machine."  What  was  that  saddle  bracket 
and  what  was  the  snow  machine  that  is  referred  to  in 
that  entry? 

A.  Well,  the  saddle  bracket  was  a  casting  to  support 
or  hold  the  main  cylinder  onto  its  base  or  legs. 

Q.  131     What  is  referred  to  as  the  snow  machine? 

A.  That  is  the  machine  that  we  were  making  to  make 
the  dry  ice. 

Q.  132  This  affair  in  which  the  snow  was  formed  in 
the  cylinder  and  then  compressed  by  the  piston,  as  you 
have  described  it;  is  that  correct? 

A.     That  is  correct. 

Q.  133  At  the  top  of  Page  241,  under  the  same  date 
of  March  2nd  there  is  this  entry:  "Machine  work  on 
two  (2)  cylinder  castings,  right  and  left."  What  does 
that  refer  to?  [36] 

A.  Well,  the  main  cylinder  was  split  lengthwise  in 
order  to  machine  it  out  because  it  was  a  square  cylinder 
and  we  had  a  left  and  right-hand  side  which  we  planed 
and  then  bolted  together  to  make  a  complete  square. 
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Q.  134  Do  these  next  several  entries  on  that  same 
page  which  describe  various  items  of  work  relate  to  that 
same  machine  that  you  have  called  here  the  snow  machine? 

A.     Yes.     They  all  relate  to  that  snow  machine. 

Q.  135  Will  you  now  turn  to  Page  242  and  tell  us 
whether  or  not  the  entries  there  refer  to  that  same  snow 
machine  that  you  have  described? 

A.     They  all  relate  to  the  snow  machine. 

Q.  136  Turn  to  Page  243.  Will  you  give  us  the  same 
information  with  regard  to  that  after  you  have  exam- 
ined the  entries? 

A.  They  relate  to  the  snow  machine  up  to  the  billing 
of  March  18th.  where  it  says:  "Remodel  Eskimo  pie 
cabinet." 

Q.  137     What  was  that  cabinet? 

A.     That  was  to  use  the  snow  or  dry  ice. 

Q.  138  In  what  form  was  the  dry  ice  as  it  went  into 
that  cabinet?  A.     It  was  a  square  block.   [37] 

Q.  139     As  produced  in  this  first  snow  machine? 

A.     That  is  correct. 

Q.  140  Turning  now  to  Page  244,  will  you  give  us 
the  same  information? 

A.     They  were  all  on  the  snow  machine. 

Q.  141  1  call  your  particular  attention  to  the  entry 
of  April  6th,  which  starts  with  these  words:  "Altera- 
tions on  snow  machine  as  per  Mr.  Martin's  instructions." 
Do  you  recall  that  transaction  with  Mr.  Martin  or  do 
you  recall  any  dealings  with  Mr.  Martin  in  the  course 
of  which  you  received  instructions  for  alteration  to  the 
snow  machine? 

A.  Mr.  Martin  was  in  our  plant  a  great  deal  of  the 
time   and    we   would   change   the   machine   in    the   course 
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of  development  of  it.  That  is  the  first  machine,  until  we 
got  it  exactly  the  way  we  wanted  it,  and  those  were  some 
alterations  on  it. 

Q.  142     Does  this  list  the  alterations  that  were  made? 

A.     At  that  time,  yes.     There  were  others. 

Q.  143  As  to  Page  245,  will  you  tell  us  whether  or 
not  those  entries  relate  to  that  same  first  snow  machine 
that  you  have  described? 

A.     These  are  all  alterations. 

Q.  144  Do  these  entries  correctly  describe  all  the  alter- 
ations made?  A.     Yes.  [38] 

They  refer  to  alterations.  It  says,  ''Alter  cylinder, 
alter  large  frame."  They  were  changes  on  the  first 
machine  until  we  got  it  right. 

Q.  145  I  notice  at  the  bottom  of  Page  245  it  says, 
"Cont.  Page  412."  A.     That  is  right. 

Q.  146  On  examination  of  the  book  do  you  find  any 
entries  relating  to  Prest  Air  Corporation  or  Dry  Ice 
Corporation  between  Page  245  and  Page  412?  Will  you 
take  the  trouble  to  run  through  it. 

A.  (Witness  complies.)  I  see  a  much  better  customer 
here,  the  Standard  Oil  Company. 

Q.  147     Never  mind  that.     Just  run  through  it. 

A.  No,  there  is  nothing  up  to  there.  412  is  the  next. 
It  says  here,  "Continued  245"  at  the  top  of  the  page. 

Q.  148     At  the  top  of  Page  412?  A.     Yes. 

Q.  149  Will  you  look  at  those  entries  on  Page  412  and 
tell  us  whether  or  not  they  relate  to  any  transactions 
with  Dry  Ice  Corporation  of  America  which,  as  you  re- 
call it,  had  anything  to  do  with  this  first  snow  machine 
that  you  have  described  or  its  products?   [39] 

A.     These  refer  more  to  the  cabinets. 
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O.  150     For  the  product? 

A.  For  the  product,  yes.  There  are  the  supports  to 
go  on  that  ship.     "Cabinet." 

O.  151  Will  you  refer  to  Page  413  and  answer  the 
same  question. 

A.     Those  refer  to  work  on  the  machine. 

O.  152  Do  you  know  whether  that  was  the  first  mach- 
ine? 

A.     Yes,  that  was  work  on  the  first  machine. 

O.  153  I  call  your  attention  to  the  third  entry  on 
Page  413,  Mr.  Epi)enbach,  under  date  of  April  21st. 
It  says:  ''Casting:  Cylinder  castings,  machine  #2,"  and 
then  it  gives  some  drawing  numbers. 

A.     That  was  the  cylinder  for  machine  No.  2. 

O.  154  Do  you  recall  designating  the  second  as  mach- 
ine No.  2?  A.     That  is  correct. 

O.  155  Down  the  page  there  is  a  reference  to  machine 
No.  3.     What  does  that  refer  to? 

A.  That  is  the  third  machine.  We  built  three  mach- 
ines  altogether. 

Q.  156  Refreshing  your  recollection  from  the  record 
of  this  [40]  Page  413,  can  you  tell  us  when  you  were 
engaged  in  work  on  the  building  of  the  second  and  third 
machines?  A.    That  is  in  April,  1925. 

O.  157     Are  these  the  billing  dates? 

A.     Those  are  the  billing  dates? 

O.  158  Was  the  work  done  by  the  time  of  the  billing 
or  did  the  billing  precetle  completing  of  the  work? 

A.  The  work  was  done  and  billed  after.  The  billing- 
was  done  after  the  work  was  done. 

O.  159  On  Page  414.  the  second  entry  refers  to 
"Castings:  Machine  2-3-4.    3  base  castings  and  three  (3j 
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expansion  chamber  castings."  That  is  followed  by  some 
drawing  numbers.  Can  you  tell  us  what  it  referred  to 
as  machines  2-3-4? 

A.  We  started  to  get  castings  for  the  fourth  machine, 
but — that  Mr.  Purvis  asked  to  be  made.  We  made  three. 
Purvis  made  three  after  we  had  made  one. 

O.  160  But  you  did  some  work  on  the  fourth  machine; 
did  you? 

A.  Well,  this  refers  to  the  castings.  We  made  some 
patterns  and  we  got  castings  for  them  and  then  they 
started  to  get  the  production  on  it. 

O.  161  Did  you  use  the  same  pattern  that  you  had 
made  up  for  the  first  machine?  [41] 

A.     Yes,  we  used  the  same  pattern. 

O.  162  Looking  at  the  fourth  entry  on  Page  414,  does 
that  recall  to  your  mind  any  particular  aspect  of  the 
machine  or  its  development?  A.     The  fourth  entry? 

Q.  163  That  reads,  "Machine  of  flange  for  pipeline, 
make  six-inch  pipe  thread'  on  end  as  per  instructions,'* 
under  date  of  April  23rd. 

A.     That  was  the  outlet  pipe  on  che  machine. 

O.  164     Where  the  product  was  discharged? 

A.  No,  where  the  gas  came  out  of.  The  top  of  the 
machine  was  a  large  pipe  drawing  ofif  the  surplus  gas. 

O.  165  Turn  to  Page  415,  the  first  entry  is  under 
date  of  April  27th  and  reads:  "Machine  work  on  ex- 
tension castings  for  snow  machine,  3  1/2  by  3  1/2  to 
3  7/16  by  3  7/16  for  machine  No.  1."  Do  you  recall 
the  circumstances  of  that  particular  item  of  work? 

A.  That  is  the  choke  at  the  end  of  the  machine.  That 
refreshes  my  memory  on  the  size  of  that  block.  It  was 
3   1/2  by  3   1/2.     I  was  correct  on  that. 
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O.  166  What  was  the  occasion  for  changing  that  to 
3  7/16  or  make  it  the  size  3  7/16  by  3  7/16?  [42] 

A.  That  was  to  reduce  the  outlet  to  act  as  a  choke 
or  retard. 

Q.  167  Speaking  generally  with  reference  to  the  items 
on  Page  415,  will  you  tell  us  whether  or  not  they  relate 
to  work  done  in  connection  w4th  either  the  first  or  the 
second  or  the  third  of  these  three  snow  machines  that 
you  described? 

A.     That  is  all  work  on  the  snow  machine. 

O.  168  On  that  page  and  on  the  next  page  there  is 
a  reference  to  steel  molds.  Can  you  tell  us  what  those 
molds  were?  A.     Where  does  it  say  "steel"? 

O.  169  On  Page  415,  the  second  entry,  it  says: 
"Make  two  steel  molds,  3  1/2  by  3  1/2  inside  measure- 
ments, 11  inches  kung,  No.  3  and  No.  4." 

A.  Instead  of  using  castings  for  the  Nd.  3  and  4 
machines,  I  think  w£  were  going  to  weld  them  up.  Those 
are  the  extension  pieces.  You  figure  when  you  get  them 
quicker.  It  took  a  certain  amount  to  get  castings  in  that 
in  those  days  and  1  think  that  was  the  idea,  to  weld  up 
the  steel.  I  believe  that  was  the  reason  why  we  welded 
them  up,  because  it  took  so  long.  That  is  my  impression 
of  it. 

O.  170  Will  you  look  through  Pages  416,  417  and 
418  and  [43]  tell  us  whether  or  not  those  entries  relate  to 
the  same  machines,  either  No.  1  and  No.  2  or  No.  3? 

A.     \'es.     Those  were  all  billings  on  those  machines. 

Q.  171  The  next  to  the  last  entry  on  Page  418.  Mr. 
Eppenbach,   under  date  of  April  25th,   it   says:     "Make 
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pyramid  shape  piece  for  experimental  purposes  on  snow 
machine  No,  1  covered  with  brass  mesh." 

A.  That  was  the  pyramid  member  that  we  used  to  re- 
place the  canvas  that  we  originally  had.  We  had  that  set 
right  down  above  the  piston. 

Q.  172  What  was  the  function  of  that  pyramid-shaped 
piece  ? 

A.  That  was  a  piece  of  heavy  punched  or  corrugated 
steel  covered  with  wire  cloth.  It  was  brass  mesh.  It 
was  a  wire  cloth.     To  substitute  for  the  canvas  bag. 

O.  173     Did  that  permit  some  gas  to  escape? 

A.  Yes,  that  would  permit  the  gas  to  escape  and  the 
snow  would  f(jrm  and  fall  from  that  wire  mesh. 

O.  174  Would  snow  form  above  it  in  some  cases  from 
the  escaping  gas  or  you  mean  below  it? 

A.     No.     Below. 

O.  175  And  below  would  be  where  with  reference 
to  the  cylinder?    [44]  A.     In  the  cylinder. 

O.  176  Did  you  see  that  machine  in  operation  with 
that  pyramid  shaped  screen  on  it? 

A.     Yes,  I  saw  that  in  operation. 

O.  180  Is  that  what  is  referred  to  in  the  last  entry 
on  Page  418? 

A.  That  is  right.  We  made  that  for  one,  for  the  [45] 
No.  2  machine. 

Q.  181     That  has  a  monel  screen? 

A.     Yes.     We  found  that  monel  was  better  than  brass. 

O.  182  The  first  full  entry  on  Page  419,  under  date 
of  May  1st  says:  "Make  one  (1)  large  hardening  cabinet 
complete  as  per  sketch  and  instructions."  What  was  that 
cabinet  for?  .  A.     That  was  to  use  the  drv  ice. 
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Q.  183  Did  these  dry  ice  blocks  that  this  machine  that 
you  have  described  produced,  hold  together  all  right? 

A.     Yes. 

Q.  184  I  call  your  attention  to  the  third  entry  on 
Page  419  under  date  of  May  4th.  The  entry  reading: 
"One  (  1 )  snow  machine  delivered  to  Liquid  Carbonic 
plant  as  per  our  quotation  to  your  Mr.  Martin."  The 
dollar   figure  there   is  $2,721.60. 

A.     That  is  correct. 

Q.  185     What  was  that  transaction? 

A.  Well,  we  made  three  machines  in  all  and  that  is 
a  billing  on  one  of  these  machines. 

Q.  186     Do  you  know  which  one? 

A.  That  is  on  the  second  machine,  because  these 
other  billing's  were  for  the  first  machine.  [46] 

Q.  187  I  notice  that  that  is  stamped  "Paid",  but  there 
is  no  date  in  the  rectangular  space  in  the  middle  of  the 
paid  stamp,  but  down  at  the  bottom  of  the  page  there 
is  a  date  stamp  reading,  "August  27,  1925."  Is  there 
any  connection  between  those  two  stamp  dates? 

A.  The  check  mark  shown  on  here  shows  that  I  check 
it  v/hen  it  was  paid.  That  was  a  check  for  me  when  I 
went  through  the  book  to  see  that  her  notations  were 
right.  That  is  my  check  and  that  date  there  on  the 
bottom  was  the  date  on  which  those  invoices  were  paid. 
But  instead  of  putting  individual  stamps  all  the  way  down, 
she  put  the  one  on  the .  bottom. 

Q.  188  The  invoice  was  May  4th  and  was  paid  on 
August  27,  1925;  is  that  correct? 

A.  That  is  correct.  She  did  that  in  a  number  of 
cases.  .  The  next  page  is  the  same. 
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Q.  189  Do  these  items  on  page  420  and  421  relate 
to  this  same  machine  or  to  cabinets  for  its  products? 

A.     Yes. 

Q.  190     The  same  machine  or  machines? 

A.     That  is  correct. 

Q.  191  I  call  your  attention  to  the  entry  at  the  bottom 
of  Page  420  under  date  of  May  6th,  which  reads :  "One 
dry  ice  hardening  cabinet  for  Boulevard  Pharmacy,  28 
Boulevard  [47]  Avenue,  Corona  as  per  Mr.  Black's  verbal 
instructions  and  drawing."  Does  that  recall  any  particu- 
lar transaction  to  your  mind? 

A.  We .  made  a  special  cabinet  for  a  drugstore,  a 
pharmacy  out  in  Corona  for  that  dry  ice. 

Q.  192     You  recall  that,  do  you? 

A.     Yes,  I  recall  that  cabinet. 

Q.  193  Was  that  dry  ice  that  went  into  that  cabinet 
made  in  a  machine  of  the  kind  that  you  have  described? 

A.     That  is  right.     It  was  made  in  this  machine. 

Q.  194  Did  you  at  the  time  know  of  the  connection 
between  the  use  of  the  cabinet  and  the  use  of  the  machine? 

A.     Yes. 

Q.  195  I  call  your  attention  to  a  transaction  May  8th 
entered  on  Page  421  reading:  "One  (1)  storage  case  for 
Columbia  Confection  cream  cabinet.''  Do  you  recall  any- 
thing more  about  that  transaction? 

A.  Well,  there  was  another  company  that  we  made  a 
cabinet  for. 

Q.  196     Similar  to  the  Boulevard  Pharmacy? 

A.  Similar  to  the  Boulevard.  That  was  the  Columbia 
Confection.  [48] 

Q.  197  Page  422  seems  to  relate  to  cabinets,  but  I 
will  call  vour  attention  to  the  entrv  of  May   11th 'which 
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reads:  ''Make  showcase  for  Hofbrau  House  as  per  Mr. 
Cusack's  instructions."  Do  you  recall  that  particular 
circumstance? 

A.  Yes.  That  was  a  cabinet  we  made  for  the  Hof- 
brau House  on  Broadway,  New  York.  We  killed  the 
lobsters  in  that  one. 

Q.  198     Do  you  recall  that  in  particular? 

A.  T  recall  that  very  vividly.  As  a  matter  of  fact, 
Mr.  Janssen.  the  manager  of  the  Hofbrau  House,  gave  me 
quite  a  dressing  down  for  killing  his  lobsters. 

Q.  199     You  saw  the  cabinet  in  use  there,  did  you? 

A.     Yes,  that  is  correct. 

Q.  200     Did  it  have  dry  ice  blocks  in  it  ? 

A.     That  is  right. 

Q.  201     Do  you  know  how  these  blocks  were  produced? 

A.     They  were  produced  in  the  machine  out  at  Maspeth. 

Q.  202     At  the  Liquid  Carbonic  Company? 

A.     That  is  right. 

Q.  203  Were  they  produced  on  the  machine  you  made, 
of  the  kind  you  described?  A.     That  is  correct.  [49] 

Q.  204  What  was  the  circumstance  as  to  the  killing 
of  the  lobsters;  too  much  cold? 

A.  No.  We  were  primarily  interested  in  not  having 
too  much  cold  in  that  cabinet  and  it  did  not  occur  to  us 
that  the  CO2  gas  was  giving  off — rather,  the  gas  was 
giving  off  a  CO2  gas  and  the  lobsters  needed  oxygen, 
and  when  I  went  there  after  the  theatre  that  night,  the 
lobsters  were  dead.     That  was  a  tough  one. 

Q.  205    You  had  some  trouble  on  that  account,  did  you  ? 

A.  Well,  they  had  an  expression  at  that  time  that 
"Janssen  wants  to  see  you."  It  was  quite  a  well-known 
expression   on    Broadway,   and   when   I  got   to   the  door. 
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the  doorman  says:  "Janssen  wants  to  see  you  and  be 
careful." 

Q.  206     He  meant  it  that  time,  did  he  not? 

A.     He  sure  did. 

Q.  207  On  Page  423,  Mr.  Eppenbach,  under  date  of 
May  19th  there  is  an  entry:  "One  (1)  snow  machine  No. 
3  as  per  estimate  sent  to  your  Mr.  Martin."  The  dollar 
value  there  is  $2,200.  A.     That  is  right. 

Q.  208     What  is  that  transaction? 

A.     That  is  for  a  snow  machine.  [50] 

Q.  209  Was  that  machine  No.  3  that  you  have  re- 
ferred to?  A.     That  is  correct. 

Q.  210  Based  on  your  knowledge  of  the  keeping  of 
these  entries,  when  would  you  say  that  machine  was  de- 
livered with  reference  to  the  date  of  May  19th? 

A.  It  was  delivered  around  that  time,  the  19th;  a  cou- 
ple of  days;  a  day  or  two  before  May  19th.  The  billing 
went  out  around  that  time. 

Q.  211     What  year  is  that?  A.     1925. 

Q.  212  Will  you  turn  to  Page  425.  There  is  an  entry 
there  under  date  of  May  26th:  "One  (1)  snow  machine 
as  per  drawings  and  Mr.  Underwood's  instruction. 
Price  quoted  your  Mr.  Martin";  and  the  dollar  value 
there  is  $2,100.     What  was  that  transaction? 

A.  I  think  we  got  the  No.  3  machine  finished  before 
the  No.  2.  I  think  that  is  the  No.  2  machine.  I  distinctly 
remember  building  three  machines. 

Q.  213  I  will  call  your  attention,  Mr.  Eppenbach,  to 
this  fact:  We  have  found  on  Page  419  a  billing  for  one 
snow  machine,  $2,721.60,  and  then  on  Page  423  a  billing 
for  one  snow  machine  No.  3  in  the  amount  of  $2,200, 
and  on  Page  425  a    [51]    billing  on  May  26th  for  one 
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snow  machine  in  the  amount  of  $2100.     Does  that  cover 
all  three  machines? 

A.  That  is  correct.  Now,  the  reason  why  we  put  a 
billing  through  of  $2,721.60  on  May  4th  was  that  we 
added  up  all  the  billings  on  that  snow  machine  to  date 
and  found  out  that  that  was  the  amount  of  it,  and  the 
Dry  Ice  Corporation  at  that  time  asked  me  render  such 
billing  on  that.  Then  based  on  that  we  gave  them  a  quota- 
tion for  the  next  two.  We  reduced  the  price  to  $2,200  for 
one  and  the  third  one  was  going  to  be  $2,100. 

Q.  214  Going  to  ihe  entry  on  May  19th  which  was  the 
.S2.721.60  transaction,  I  am  not  clear  as  to  the  relation 
of  that  total  figure  to  the  various  billings  on  preceding 
pages  which  cover  individual  items  of  work. 

A.  I  think  if  you  add  up  the  billings  that  were  vital 
to  that  machine  and  rernove  some  of  the  experimental 
billings  which  we  did  at  that  time,  they  totaled  $2,721.60 
which  was  the  cost  of  the  machine. 

O.  2LS     Was  this  a  duplicate  billing  in  some  part? 

A.  Yes.  That  would  be  a  duplicate  of  a  number  of  the 
other  billings  that  are  in  here. 

O.  216     It  brought  it  all  up  to  a  head?  [52] 

A.  It  brought  it  to  a  head.  You  notice  they  owed 
me  considerable  money  at  that  time,  and  all  those  billings 
were  paid.  Y^ou  will  notice  that  they  are  all  stamped 
August  27th.     That  is  when  I  got  paid. 

0.217     Was  there  some  delay  in  payment? 

A.     Yes. 

O.  218  Did  you  have  some  difficulty  in  collecting  your 
money  ? 

A.  At  that  time  I  had  quite  some  billing  against  them 
and  then  they  paid  it  in  a  lump ;  all  the  billings  on  August 
27th. 
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O.  219  Had  you  had  to  do  some  soliciting  in  order 
to  get  the  payment? 

A.  Well,  to  be  frank  with  you,  they  wanted  to  give 
me  stock  in  the  corporation  at  that  time. 

O.  220     You  preferred  cash  ? 

A.  And  T  needed  cash,  payroll  money.  And  they  had 
August  Hecksher  in  the  company  at  that  time,  a  man  well 
known  in  New  York. 

O.  221  Did  you  have  dealings  with  Mr.  Hecksher  in 
person  ? 

A.  I  met  Mr.  Hecksher,  but  I  did  not  have  any  detail 
dealin.^s  except  that  he  made  me  wait  until  he  got  his 
money  [53]  from  Australia  before  he  paid  me  that  time. 
He  sold  the  rights  to  Australia  for  $25,000,  and  he  waited 
until  he  got  that  money  in  before  he  paid  me  off.  He  was 
what  I  call  a  tough  man. 

O.  222  There  are  several  references  in  these  records 
that  we  have  reviewed,  to  a  Mr.  Martin.  Is  that  the  Mr. 
Martin  who. is  here  today? 

A.  That  is  Mr.  Martin.  He  is  the  gentleman.  Or 
should   I  call  him  a  culprit ! 

0.223  Going  on  to  Pages  426  and- 427,  do  those  en- 
tries relate  to  this  same  work,  either  in  respect  of  the 
machine  or  of  cabinets  for  products? 

A.  On  4-26,  the  first  billing  is  for  this  improvement 
in  the  expansion  chamber. 

O.  224     What  about  the  other  entries? 

A.     The  other  ones  refer  to  the  cabinets.     Iceboxes. 

O.  225  On  Page  427,  under  date  of  June  11th  there 
is  a  reference  to  "Castings  on  experimental  work  on  snow 
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machines  as  |)er  Long-  Tsland  I/'oundry  bills  to  us."  What 
was  that  transaction? 

A.  Well,  the  Long  Island  Foundry  sent  us  a  billing  on 
some  castings  which  was  on  the  experimental  work  and 
they  [54]  were  a  little  late  in  sending  the  bills  to  us. 
We  finally  got  it  at  that  time.  So  then  we  just  sent  the 
bills  on  to  the  Dry  Ice. 

Q.  226     That  was  an  extra  item? 

A.     That  is  an  extra  billing,  yes. 

O.  227  Was  that  paid  on  August  27th  along  with  all 
the  rest? 

A.     That  was  also  paid  on  August  27th. 

O.  228  The  next  entry  under  date  of  June  12th  refers 
to  "Alteration  on  snow  screen  as  per  Mr.  Martin's  in- 
struction, making  inside  one-eighth  plate  with  holes  one 
inch  centers." 

A.  We  stretched  wire  monel.  That  was  the  name  of 
it.  wire  monel  mesh  cloth  over  those  plates.  The  plates 
were  one-eighth  of  an  inch  thick  and  they  had  holes 
every  one-eighth  inch  centers.  That  was  a  reinforcement 
plate  to  hold  the  pressure  in  the  cabinet. 

O.  229  Was  that  in  addition  to  the  gas  outlet  through 
the  valve  pipe  that  y(ni  referred  to  before? 

A.  Yes.  They  drew  that  ofif  in  a  pipe  and  that  was 
sent  back  to  their  compressors,  so  there  was  no  loss  there. 

O.  230  I  notice  in  that  connection  with  that  item  of 
June  12th  it  says.  "Worked  stopped  when  80  per  cent 
finished."  Do  you  recall  anything  in  that  connection?  I 
mean  apart  from  \?^]  what  it  indicates? 

A.  Well,  we  were  drilling  those  plates,  and  T  think 
later  we  found  out  that  we  could  buy  this  corrugated  steel 
which  we  put  in  and  covered  that.     We  had  done  some 
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work  on  it  and  when  we  found  out  we  could  buy  the 
corrugated  steel  that  was  heavy  enough,  we  discontinued 
working  on  that. 

0.231  At  the  bottom  of  Page  427  it  indicates  a  con- 
tinuation on  Page  433?  A.     That  is  right. 

O.  232  Turning  to  Page  433,  the  first  entry  is  June 
12th  and  it  says:  "Alter  retarding  device  on  snow  mach- 
ine for  spring  tension."  Do  you  recall  what  that  change 
was? 

A.  That  was  a  retarding  device  at  the  end  of  the 
machine  to  hold  back  the  snow  so  we  could  get  it  com- 
pressed. 

0. 233  Apart  from  your  records,  did  you  ever  see 
the  machine  used  without  any  retarding  device  at  the  end 
of  the  cylinder  but  with  a  fixed  closure? 

A.  No.  We  could  put  our  hand  with  a  block  on  there 
(indicating).  It  did  not  even  require  very  much  pressure 
to  stop  that  snow,  because  the  snow  would  sort  of  pack 
in  that  cylinder.  But  if  you  held  it  back  a  little  bit, 
it  would  pack  a  little  tighter.   [56] 

Q.  234  Tlie  snuw  itself  choked  the  outlet ;  is  that  cor- 
rect? A.    That  is  right. 

O.  23S  The  third  entry  on  Page  433  is  dated  June 
12th  and  it  says:  "Make  new  snow  screen  device  with 
scraping  apparatus  as  per  Mr.  Gray's  sketch  and  verbal 
instructions."     What  was  that? 

A.  That  was  an  improvement  over  the  other  pyramid- 
shaped  screen.  We  had  a  little  trouble  in  certain  condi- 
tions of  the  snow  clogging  up  that  screen  and  we  found 
out  that  we  could  make  a  scraping  device  to  free  that 
screen. 
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Q.  236  Page  433  is  the  last  one  photostated  in  this  ex- 
hibit. Exhibit  R,  which  has  been  marked  here  as  Deposi- 
tion Exhibit  1.  I  will  ask  you  whether  there  are  in  this 
book  any  entries  beyond  Page  433  relating  to  Dry  Ice 
Corporation  ? 

A.  Yes.  It  carries  to  434.  It  is  a  hardening  cabinet, 
galvanized — 

Mr.  Lyon:  T  do  not  think  the  witness  ought  to  read 
what  they  are. 

Mr.  Hoxie:  I  will  note  that  one  is  an  item  of  July 
27th  relating — referring  in  words  to  "Special  hardening 
cabinet."  The  next  is  dated  August  11th,  and  refers  to 
"One  (1)  galvanized  box  and  cover  [57]  delivered  to 
your  Mr.  Cusack,"  and  the  third  is  September  10th  and 
reads:  "Trucking  two  machines;  covering  with  tar- 
paulin." 

A.  In  other  words,  when  we  trucked  it,  we  covered  it 
up  so  that  if  it  rained  it  would  not  get  rusty.  Then  we 
shipped  them  out  to  the  Liquid  Carbonic  plant.  So  that 
that  is  the  second  and  third  machine;  yes,  which  we 
shipped  in  September. 

Q.  237     Was  that  a  delivery — 

A.  From  our  shop.  The  trucking  cost  to  us  was 
$17.25.     We  gave  them  a  trucking  bill. 

Mr.  Lyon:  You  propose  to  include  this  page  along 
with  any  other  page? 

Mr.  Hoxie:     \'es.     I  will  have  it  photostated. 

Q.  238  I  would  like  to  ask  you,  Mr.  Eppenbach,  if 
you  recall  the  circumstances  as  to  why  that  trucking  took 
place  in  September  when  the  billing  had  taken  place  some 
months  before?     Can  you  think  back  on  it? 

A.  We  got  paid  in  August  and  after  we  got  paid.  whv. 
then  we  shipped  out  the  machines. 
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Q.  239     Had  you  held  the  machines  against  the  bill  ? 

A.     Yes.  [58] 

Q.  240  Then  the  work  done  prior  to  that  was  with 
experimental  machine  No.  1;  is  that  correct? 

A.  You  see,  we  got  paid  August  27th  and  we  shipped 
the  two  machines  out  in  September.  August  and  Sep- 
tember.    It  is  only  the  same — following  month. 

Q.  241  Is  that  the  last  entry  in  your  book  relating  to 
transactions  with  Dry  Ice  Corporation  of  America? 

A.     That  is  right. 

Q.  242     Does  that  include  the  following  year,  too  ? 

Mr.  Hoxie:     That  is  just  what  the  question  was. 

The  Witness:  That  concluded  my  work  for  Dry  Ice. 
Then  I  refused  to  do  any  more  work  because  I  got  busy 
on  another  job.  I  remember  that.  I  did  not  -  do  any 
more  work. 

Q.  243     Did  you  do  no  further  work  after  1925? 

A.     No.     After  I  delivered  that,  I  was  through. 

Q.  244  I  notice  at  the  bottom  of  Page  434  or  after 
the  entries  there  are  the  words  in  red,  "Closed  1925,"  and 
a  double  line  drawn,  A.     Yes. 

Q.  245  There  is  also  in  red  below  that  an  entry, 
'4926"  with  no  further  entries?   [59] 

A.  No  further  entries.  You  see,  this  is  No.  1.  We 
have  No.  2  and  No.  3  books  that  do  not  show  any  other 
billings  for  dry  ice.  You  can  look  those  through  if  you 
want  to. 

Q.  246  There  have  been  references  in  a  number  of 
these  entries  to  drawings  carrying  numbers.  Have  you 
those  drawings,  Mr.  Eppenbach? 

A.  I  would  not  say  that  we  have.  I  doubt  very  much 
whether  we  have  them  any  more.     We  have  got  some  old 
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drawings  on  other  jobs.  It  would  be  quite  a  hardship  to 
locate  these.  I  suppose  we  can,  though.  I  mean  we  have 
got  some  old  storage  cabinets  and  things.  We  could  dig 
through  everything  and  look  them  up. 

Mr.  Hoxie:  I  will  offer  in  evidence  in  connection  with 
this  deposition  the  following  pages  of  the  book  that  has 
been  referred  to:  First,  the  index  page  under  the  initial 
letters  "C"  and  "D";  the  index  page  for  the  initial  let- 
ters [60]  "P"  and  "Q"  and  all  pages  containing  entries 
relating  to  transactions  with  Prest  Air  Corporation  or 
Dry  Ice  Corporation  of  America,  as  indicated  by  the 
headings  at  the  tops  of  the  pages.  That  will  include  all 
pages  that  have  been  referred  to  and  possibly  a  few 
others.  I  think  we  have  referred  in  some  way  to  all  of 
'them.  I  can  enumerate  those  pages.  That  will  include, 
then,  page  194,  pages  208  to  210  inclusive;  230  to  235 
inclusive ;  pages  237  and  239,  omitting  page  238,  which  re- 
lates to  White  Construction  Company,  and  pages  240  to 
245  inclusive,  and  pages  412  to  434  inclusive.   [61] 


Cross-Examination 
By  Mr.  Lyon: 

XQ.  246  Have  you  been  asked  to  produce  these  draw- 
ings which  were  mentioned  to  you  a  few  minutes  ago  and 
which  are  referred  to  in  these  records  of  your  work  on 
this  dry  ice  machine? 

A.     No.     They  only  asked  me  to  produce  this  book. 

XQ.  247  This  book  is  compiled  from  original  records, 
invoices  and  other  records;  was  it  not?  A.     Yes. 
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XQ.  248  Do  you  know  whether  or  not  those  original 
records  from  which  this  book  was  complied  are  still  in 
existence  ? 

A.  No.  We  kept  duplicate  bills  for  a  certain  num- 
ber of  years.  When  they  jammed  up,  we  would  throw 
those  bills  away.     We  kept  the  book. 

XQ.  249  As  I  understand  your  recollection  of  what 
happened,  you  made  three  of  these  machines  and  one  of 
them  you  delivered  to  the  Dry  Ice  Company  at  Maspeth; 
the  other  two  you  kept  in  your  possession  until  September 
1925;  is  that  right?  A.     That  is  correct. 

XQ,  250  Did  you  ever  actually  see  the  second  or  third 
of  those  machines?     After  it  was  delivered?   [63] 

A.     No. 

XQ.  251  You  never  saw  the  second  or  third  machine 
operate  ?  A.     No. 

XQ.  252  Are  you  sure  of  where  the  second  and  third 
machines  were  delivered  to? 

A.     They  were  delivered  out  to  Maspeth.  too. 
XQ.  253     You  are  sure  of  that? 

A.  Yes,  and  Purvis'  machine,  all  three  of  his  ma- 
chines were  delivered  out  there, 

XQ,  254     Were  those  of  the  same  type  ? 

A.     Yes,  exactly  the  same  type. 

XQ.  255     Did  you  see  those  three? 

A.     Yes,  I  saw  those. 

XQ.  256     Did  you  ever  see  them  out  at  the — 

A.     Yes,  I  saw  the  Purvis  machine,  ves. 

XQ.  257     At  the  Maspeth  plant?  A.     Yes. 
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XQ.  258  About  when  were  they  deHvered  to  the  Mas- 
peth  plant? 

A.  They  were  delivered  the  same  day  our  machines 
were  delivered. 

XQ.259     In  September,  1925? 

A.  That  was  quite  a  coincidence  that  they  de- 
livered [64]  their  machines  the  same  day  that  we  did. 

XQ.  260     But  you  never  saw  them  after  that  day  ? 

A.     No.     I  saw  all  six  machines  out  there. 

XQ.  261     You  never  saw  them  after  that? 

A.     No.     I  never  went  out  there  after  that. 

XQ.  262  Did  you  see  any  other  machines  out  there  at 
the  Maspeth  plant  at  that  time  for  making  dry  ice,  ex- 
cept these  six  piston  type  machines? 

A.     No,  I  did  not  see  any  machine. 

XQ.  263     Were  you  in  the  plant?  A.     Yes. 

XQ.  264  Do  you  know  what  a  snow  tank  is  in  the 
dry  ice  business?  A.     A  snow  tank? 

XQ.  265     Yes.  A.     Well,   they   used— 

XQ.  266  A  large  tank  in  which  liquid  CO2  is  intro- 
duced to  form  snow  with  a  door  on  it  so  you  can  shovel 
the  snow  out  of  the  tank?  A.     That  is  right. 

XQ.  267     Do  you  know  what  that  is  ? 

A.     Yes.  [65] 

XQ.  268  Did  you  see  any  of  those  out  at  the  Maspeth 
plant  ? 

A.     No,  but  I  saw  one  at  the  General  Carbonic. 

XQ.  269     When? 

A.  Around  that  same  time.  Because  we  put  an  ice- 
box up  in  the  General  Carbonic  and  they  had  a  tank  to 
make  snow  up  there. 
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XQ.  270  Is  that  the  transaction  which  is  referred  to 
on  page  425  of  this  book  under  the  date  of  May  26th? 

Mr.   Hoxie:     Which  entry,   Mr.   Lyon? 

Mr.  Lyon:     The  fourth  from  the  top, 

A.  Yes,  that  was  the  one  at  the  General  Carbonic 
plant.     We  made  a  refrigerator  box  up  there. 

XQ.  271     For    the    Dry    Ice    Corporation? 

A.     Yes. 

XQ.  272  At  that  time  did  you  see  a  snow  tank  type 
of  machine  up  there?  A.     That  is  right. 

XQ.  273  I  suppose  the  Dry  Ice  Corporation  was  mak- 
ing the  dry  ice  used  at  the  General  Carbonic  plant  at  that 
time;  was  that  right? 

A.  They  were  making  it  in  both  places.  Both  at 
the  General  and  at  the  Liquid  Carbonic.  [66] 

XQ.  274     As  early  as  May,  1925? 

A.  Yes,  because  we  had — as  a  matter  of  fact,  as  we 
made  it  in  our  plant  we  had  cylinder — the  CO2  in  cylin- 
ders. We  used  the  machine  in  our  place  to  experiment 
with  it.  We  clianged  it  and  modified  it  and  we  finally  de- 
livered it  to  the  Liquid  Carbonic  when  we  had  it  the  way 
we  wanted  it  and  they  made  the  dry  ice  there.  We  made 
it  in  our  plant  with  the  cylinders. 

XQ.  275  You  never  made  any  snow  tank  machines 
for  the  Dry  Ice  Corporation  for  use  at  Maspeth? 

A.  We  made  one  for  our  own  use  in  our  own  shop. 
We  made  it  out  of  wood;  a  large  cylinder;  I  rejnember 
that.  We  made  it  out  of  wood.  To  study  the  whole 
matter. 
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XQ.  276  But  you  never  made  any  for  regular  use  by 
the  Dry  Ice  Company  at  Maspeth;  is  that  right? 

A.     1  do  not  think  we  did,  no. 

XQ.  277  You  never  saw  them  using  one  or  having 
one  at  Maspeth? 

A.  The  Liquid  Carbonic?  No.  I  will  tell  you  what: 
When  we  lirst  went  out  there — I  do  not  know  whether 
this  is  going  to  help  either  side — this  is  the  truth  of  the 
matter — 

Mr.  Hoxie :  Go  ahead  and  tell  the  story  as  you  [67] 
remember  it,  Mr.  Eppenbach. 

.\.  ( Continuing)  There  was  a  superintendent  out 
there  that  was  very  antagonistic  towards  Dry  Ice  and 
towards  me  and  towards  everybody  that  was  with  the 
company  that  would  upset  his  little  happy  home  out  there. 
1  had  (juite  an  argument.  I  spoke  straight  from  the 
shoulder  and  I  said,  "Listen,  don't  you  gti  so  fresh. 
Some  day  this  will  be  like  the  tail  wagging  the  dog  and 
Dry  Ice  may  be  running  Liquid  Carbonic,"  which  is  ex- 
actl\-  what  happened,  see.  He  had  to  put  his  tail  between 
his  legs  quite  a  few  months  later  when  August  Hecksher 
and  some  other  people  came  in  and  bought  Liquid  Car- 
bonic, and  he  w^as  finally  working  for  Dry  Ice  more  or 
less. 

XQ.  27^  In  these  machines  that  you  made  for  Drv 
Jce.  the  three  machines  that  you  made  and  the  other  three 
that,  what  is  his  name? 

A.     Edward  Purvis  &  Sons. 

XQ.  279     P-u-r-v-i-s?  A.     Purvis. 
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XQ.  280  (Continuing)  Made  the  machines,  were 
capable  of  making  a  sohd  block  of  dry  ice  about  3>2  by 
SjA  by  cS  inches,  were  they  not? 

A.     They  came  out  about  8  inches  long,  yes.    |68J 

XQ.  281  Did  you  ever  make  any  equipment  for  the 
Dry*  Ice  Corporation  in  which  they  could  make  blocks  10 
by  10  by  10?  A.     No. 

XQ.  282  Did  you  ever  know  of  their  having  any  such 
equipment  ? 

A.  I  have  seen  10  by  10  blocks  and  I  beliexe  they 
were  made  in — the  snow  was  shoveled  out  of  this  cylinder 
and  put  into  hydraulic  presses,  if  I  remember  rightly,  a 
compressor  block. 

XQ.  283     Did  you  see  that  done? 

A.  I  may  have  seen  it.  I  just  do  not  recall  whether 
I  did  see  that  done  or  not,  but  I  distinctly  remember  in 
my  mind  those  blocks,  because  we  used  those  blocks  to 
refrigerate  that  ship  to  Bermuda.  I  built  the  re- 
frigerator an  put  big  blocks  in  that. 

XQ.  284  When  you  speak  of  that,  are  you  referring 
to  Eppenbach,  Inc.? 

A.  Eppenbach,  Inc.  We  built  a  refrigerator  that  was 
the  size  of  this  room,  maybe  a  little  larger. 

XQ.  285     You  were  not  doing  that  for  dry  ice? 

A.  We  did  that  for  dry  ice.  The  dry  ice  had  to  re- 
frigerate a  shipment  of  beef  to  Bermuda. 

XQ.  286     When  was  that?  [69] 

A.  Around  that  time.  I  think  we  charged  them  six 
or  seven  hundred  dollars  for  that.  Here  it  is,  "One  large 
storage  icebox."  The  inside  measurements  were  9j4  by 
QiX  by  9>4. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1293 
(Deposition  of  Edwin  C.  Eppenbach) 

XQ.  287     What  page  is  that? 

A.     424.     We  charged   them  $601    for  that. 

XQ.  288  Will  you  refer  to  the  item  on  page  421,  the 
second  from  the  top,  reading:  "May  9th.  Six  10  by  10 
by  10  molds  at  $45  each."  Will  you  tell  me  what  those 
were?  A.     10  by  10  by  16? 

XQ.  289     10  by  10  by  10.     Maybe  it  is  16. 

A.  That  answers  the  question.  We  made  those  molds, 
too. 

XQ.  290     You  had  forgotten  that,  I  guess? 

A.     Forgotten  it,  correct. 

XQ.  291     When  were  those  machines  delivered — 

A.     I  would  not  call  that  a  machine.     That  was  a  mold. 

XQ.  292     That  was  a  mold  to  put  in  a  press  ? 

A.     Put  in  a  press. 

XQ.  293  And  they  were  used  for  pressing  dry  ice 
that  was  shoveled  out  of  a  snow  tank;  is  that  right? 

A.     That  is  correct,  yes. 

XQ.  294  Did  you  build  those  tanks  or  get  the 
mold?  [70]  A.     We  built  the  molds. 

XQ.  295     Did  you  ever  see  them  use  those  molds? 

A.  I  would  not  say  that  I  did,  I  would  not  say  that 
I  did  not.  I  remember  seeing  the  large  tube  of  dry  ice. 
That  is  the  best  of  my  recollection,  in  that  I  just  remem- 
ber seeing  the  large  tube,  but  I  did  not  actually  see  them 
fill  the  molds  and  compress  them. 

XQ.  296  Do  you  remember  whether  you  ever  saw  any 
of  the  10  by  10  by  10  blocks  produced  at  Maspeth? 

A.     No.     I  thought  they  were  made  up  at  the  General. 

XQ.  297  When  do  you  remember  their  first  being 
made  at  the  General  Carbonic's  plant  in  Long  Island? 

A.     The  10  bv  10  block? 
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XQ.  298     Yes. 

A.  When  we  wanted  to  refrigerate  that  large  icebox. 
We  did  not  need  those  small — what  we  later  call  pucks, 
which  we  wanted  to  sell  to  the  ice  cream  people,  but  we 
wanted  a  large  block  to  refrigerate  a  large  refrigerator 
on  a  boat  or  railroad  car.  \\'e  wanted  to  have  a  large 
block. 

XQ.  299  You  got  those  blocks  from  the  General  Car- 
bonic Company's  plant:  is  that  right? 

A.     Yes.  [71] 

XQ.  300     Can  you  tell  me  about  what  date  that  was? 

A.  I  distinctly  remember  we  built  and  we  worked  on 
a  Sunday  on  that  icebox  and  we  got  it  finished,  and  on  a 
Monday  we  had  our  truck  put  the  blocks  in  that  re- 
frigerator. We  got  them  up  at  General  Carbonic, 
brought  them  down,  and  on  a  Monday  night  that  whole 
thing  was  put  on  a  big  trailer  truck  and  it  was  delivered 
to  the  ship. 

XQ.  301     Can  you  find  that  record  of  that? 

A.  Yes.  That  was  that  six.  It  says  here,  "Delivered 
May  16th,  1925."  If  you  get  an  old  calendar.  I  will  bet 
you  that  is  around  a  Monday  or  a  Tuesday. 

XQ.  302  This  work  for  which  you  have  records  in 
1924.  on  pages  194.  208,  209,  210.  230  to  255  and  237, 
did  that  have  anything  to  do  with  these  machines  that 
you  built  for  the  dry  ice — Dry  Ice  Company,  those  No. 
1,  2  and  3? 

Mr.  Hoxie :  I  am  going  to  suggest  to  the  witness  that 
he  examine  those  pages  before  answering. 

A.     232? 
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XQ.  303  Beginning  at  page  194  and  continuing 
through  the  pages  that  have  been  mentioned  by  you  up 
to  page  237. 

Mr.  Hoxie:     194.  208  to  210.   [72] 

A.     194  we  started  in  August,  1924. 

XQ.  304  What  was  that  work  done  that  is  referred 
to  on  page  194? 

A.  One  square  maple  form,  12  inches  high,  6  by  6 
inside  diameter.  The  inside  was  6  by  6.  and  12  inches 
long.  That  was  a  mold  out  of  maple  to  form  this  snow. 
That  is  the  start. 

XQ.  305     For  the  use  of  what  machine? 

A.  There  was  no  machine.  We  were  just  starting 
to  feel  our  way.     We  were  experimenting  then. 

XQ.  306  Who  originally  contacted  you  with  regard  to 
doing  any  work  on  the  manufacture  of  dry  ice?  WTiat 
individual  ? 

A.  Well.  I  am  trying  to  recall  the  man's  name.  I 
used  to  go  to  lunch  up  at  the  Courthouse  Square  Restau- 
rant. I  met  either  the  president  or  the  vice-president  of 
the  Pressed  Air  Corporation.  I  had  lunch  with  him  one 
time. 

XQ.  307  Vou  were  working  on  this  machine,  were 
you  not,  before  Mr.  Martin  came  into  the  picture? 

A.  No.  we  were  working  for  Prest  Air  before  Mr. 
Martin  came  into  the  picture. 

XQ.  308  And  working  on  this  machine  with  the 
piston  ? 

A.  I  won't  say  whether  we  were  working  on  the  ma- 
chine, but  we  were  working  on  experimenting,  because  dur- 
ing the  [73]  conversation  at  that  luncheon  with  the  presi- 
dent of  the  Prest  Air  Corporation,  he  said  to  me,  he  said. 
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"We  make  CO2  bottles  for  filling  these  little  bottles  for 
use  on  automobile  tires,"  and  he  said  that  a  British 
surgeon  about  30  years  prior  to  that  made  snow  out  of  it 
and  used  it  for  freezing  tissue,  and  he  thought  that  we 
could  experiment  and  develop  a  means  of  making  com- 
mercially to  sell  for  home  refrigerators,  and  I  told  him 
that  I  would  go  along  with  him  and  help  him  experiment 
and  try  to  develop  the  product.  And  that  was  the  start 
right  there   (indicating  a  paper). 

Mr.  Hoxie:     Referring  to  page  194? 

The  Witness :  Yes.  That  was  the  start,  see.  Then 
after  we  got  fooling  around  with  the  product,  experi- 
mented and  we  decided  that  we  could  make  a  compressor 
type  of  machine  to  get  it  in  production. 

XQ.  309     Now,  if— 

A.  (Continuing)  At  that  time,  then  Mr.  Martin  en- 
tered the  picture. 

XQ.  310  Can  you  tell  me  about  when  you  first  met 
Mr.  Martin  in  connection  with  this  matter? 

A.     Well,  around — 

XQ.  311     The  billings  there  would  indicate  that.   [74] 

A.  About  October,  1924  I  first  met  Mr.  Martin.  We 
had  started  in  August  and  September.  And  about  two 
or  three  months  later  we  met  Mr.   Martin. 

XQ.  312  On  page  210,  the  fourth  item  from  the  top, 
dated  November  7th,  "One  pattern  for  cylinder  case, 
snow  machine."  What  was  that  cylinder  case,  do  you 
remember?     Was  that  the  case  to  enclose  the  piston? 

A.  Well,  we  started  to  make  snow  a  number  of  dif- 
ferent ways.     We  made  a  wood  cylinder  first.     We  got 
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the  bottles  at  onr  place  and  we  had  a  canvas  bag  and  this 
wood  cylinder  taiik,  and  1  see  here  that  we  used  hydraulic 
pressure  on  the  mold.  From  that  we  went  to  designing  a 
machine  to  compress  it.  That  is  the  best  of  my  recollec- 
tion.    1  could  not  give  you  any  better  story  than  that. 

XQ.  313  Can  you  remember  the  date,  the  last  time 
oL  your  own  knowledge  that  the  Dry  Ice  Corporation 
made  these  small  pucks,  as  you  call  it,  or  blocks  3)4  by 
3>'2  by  8  in  the  machines  that  you  built  for  them?   [75] 

A.  Well,  they  made  them  3>^  by  3^  by  8,  and  then 
we  had  a  saw.  We  sawed  them  off.  We  made  the  pucks 
for  the  thickness  that  we  wanted. 

XQ.  314  Yes,  but  what  I  am  getting  at  is  this:  As 
near  as  you  can  will  you  give  me  the  date  of  the  last  use 
of  those  machines  that  you  built  for  the  Dry  Ice  Cor- 
])()ration  by  the  Dry  Ice  Corporation  that  you  know  of 
yourself? 

A.  The  last  use  was  in  September,  1925,  that  I  know 
of.     After  that  my  mind  w^ent  in  another  direction. 

XQ.  315  Are  you  sure  they  were  using  them  in  Sep- 
tember, 1925? 

A.  Yes.  They  had  it  out  there  at  the  Liquid  Car- 
1)()nic  plant  and  they  made — I  saw  them  actually  make  dry 
ice  out  there. 

XQ.  316     On  that  day?  A.     I  won't  say — 

XQ.  317     Or  still  earlier  than  that? 

A.  I  went  out  there  to  see  those  machines  on  the  dav 
<»f  the  delivery  of  the  machines,  and  I  distinctly  remem- 
1)cr  l)eing  there  when  all  our  machines  were  delivered  and 
thar  same  day  the  Purvis  machines  were  delivered.  So 
we  had  a  tlock  of  machines  out  there.  They  were  making 
dry  ice  on  our  lirst  machine  tliat  day.   [76] 
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XO.  318     You  are  sure  they  were?  A.     Yes. 

XO.  319  You  do  not  remember  seeing  any  snow  tanks 
there  on  that  day? 

A.  No,  I  never  remember  seeing  any  snow  tanks 
out  at  the  Liquid  Carbonic  plant. 

XO.  320  Were  you  ever  asked  by  the  Dry  Ice  Corpo- 
ration to  take  back  anyone  of  these  three  machines  that 
you  made  for  them?  A.     No. 

XQ.  321     Did  you  ever  take  anyone  of  the  three  back? 

A.     No. 

XQ.  322  Do  you  know  what  became  of  those  three 
machines  yourself? 

A.  No,  I  could  not  answer  that.  I  do  not  know  what 
happened  to  them. 

XQ.  323  Did  you  know  that  the  Dry  Ice  Company 
moved  from  the  Maspeth  plant  of  the  Liquid  Carbonic 
Company  to  the  Long  Island  plant  of  the  General  Car- 
bonic Company?  A.     They  moved? 

XQ.  324  Yes.  They  moved  their  business  of  manu- 
facturing dry  ice  from  one  plant  to  the  other? 

A.  I  do  know  that  I  have  been  in  both  plants  right 
at  the  start  and  I  did  not  know  that  they  would  con- 
sider [77]  themselves  being — locating — located  at  either 
plant.  The  Dry  Ice  had  an  office  in  New  York  and — 
I  would  not  know  where  they  would  consider  their  plant, 
but  I  do  know  that  they  were  making  stuff  at  General. 
They  made  those  large  cubes  out  at  General  and  they 
made  the  small  pucks  out  at  Liquid. 

XQ.  325  Were  you  in  the  General  Carbonic's  plant 
from  time  to  time  when  those  10  by  10  by  10  blocks  were 
being  made? 

A.     I  was  up  there  on  several  occasions. 
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XQ.  326  Did  you  ever  see  any  of  these  three  machines 
that  you  had  made  and  sent  to  the  Maspeth  plant  at  the 
General  Carbonic  plant? 

A.  No,  I  never  saw  them  there.  They  may  have  been 
sent,  but  not  to  my  knowledge. 

XQ.  327  You  nqver  saw  them  being  used  at  the  Gen- 
eral Carbonic  plant,  did  you?  A.     No. 

XQ.  328  You  did  not  have  anything  to  do  with  mov- 
ing them,  did  you?  A.     Moving  them? 

XQ.  329     From  the  Maspeth  plant. 

A.  From  the  Maspeth  plant?  I  remember  moving 
them  out  to  the  Maspeth  plant.   [78] 

XQ.  330  Do  you  remember  whether  or  not  you  moved 
them  away  from  the  Maspeth  plant  later? 

A.  It  seems  to  me  that  they  had  asked  permission  to 
store  some  machines.  They  wanted  to  know  whether  I 
had  room.  I  had  a  little  shop.  I  could  not  give  them 
any  room.     That  is  the  only  recollection  I  have. 

XQ.  331  Referring  to  this  last  page,  434,  of  your 
account  of  the  Dry  Tee  Corporation  of  America.  Septem- 
ber 10,  1925,  reading  "Trucking  two  machines,"  what  two 
machines  were  those? 

A.  That  was  when  we  tinished  the  two  machines  and 
we  sent  them  out  to  the  Liquid  Carbonic. 

XQ.  332     To  the  Maspeth  plant?  A.     Yes. 

XQ.  333     You  are  sure  of  that?  A.     Certainly. 

XQ.  334  And  those  two  machines  had  never  been  out 
at  the  Maspeth  plant  before  they  were  trucked  out  in  Sep- 
tember,  1925;  is  that  right. 

A.  I  do  not  think  they  were  out  until  we  delivered 
them. 

XQ.  335     In  September.  1925?  A.     That  is  right. 

XQ.  336     That  is  all.  [79] 
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Mr.  Lyon:     Please  note  that  the  reading  and  signing 
by  the  witness  is  waived. 
Mr.  Hoxie:     Yes.   [80] 


JAMES   W.   MARTIN, 

called  as  a  witness  in  behalf  of  the  Defendants,  having 
been  first  duly  sworn  by  the  notary  public,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hoxie: 

Q.  1  Will  you  give  your  name  and  address,  Mr.  Mar- 
tin? 

A.     James  W.  Martin,  111  Broadway,  New  York  City. 

Q.  2  Are  you  the  Mr.  Martin  who  has  testified  at  the 
trial  of  this  case?  A.     I  am. 

Q.3  Did  you  have  any  dealings  with  Mr.  Eppenbach 
with  regard  to  machines  for  making  dry  ice  other  than 
in  1924  and  1925?  A.     I  did  not. 

Q.  4  Do  you  recall  the  circumstances  of  the  deliv- 
ery of  two  machines  to  the  Maspeth  plant  of  Liquid  Car- 
bonic Company  by  Mr.  Eppenbach  or  his  company? 

A.  I  have  the  recollection  that  the  No.  2  and  No.  3 
machines  were  delivered  a  considerable  time,  a  consid- 
erable number  of  weeks  after  the  first  machine  had  been 
delivered.  1 84]  Th  actual  date  of  delivery  of  the  second 
and  third  machines  I  do  not  have. 
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Q.  6     You  remember  the  occasion  apart  from  the  date  ? 

A.  No,  I  do  not.  I  do  not  remember  the  occasion 
when  two  machines  from  Eppenbach  and  three  from  Pur- 
vis were  delivered  on  the  same  day.  I  probably  was  not 
at  the  plant. 

Q.  7  Did  you  see  two  new  machines  at  the  plant  of 
Liquid  Carbonic  some  time  after  the  first  machine  had 
been  delivered? 


A.     Yes,  I  saw  two  machines. 

Q.  8  Do  you  recall  the  circumstance  of  there  being 
three  other  machines  made  by  Purvis? 

A.  There  were  three  other  machines  mafle  by  Pur- 
vis. 

Q.  9     Were  they  all  at  the  plant  of  Liquid  Carbonic  ? 

A.  I  have  not  any  recollection  now  of  seeing  all  [85] 
of  these  machines  at  the  Maspeth  plant. 

Q.  10  You  heard  Mr.  Eppenbach's  testimony  here  to- 
day,  Mr.   Martin?  A.     Yes. 

Q.  11  Do  you  recall  the  circumstances  of  the  making^ 
of  large  blocks,  10  inches  by  10  inches,  at  General  Car- 
bonic Company's  plant?  [86] 

Q.  14.  Do  you  recall  ever  seeing  any  10  x  10  x  16  inch 
molds — 

Mr.  Lyon:     It  is  10  x  10  x  10,  is  it  not? 
The  Witness:     10  x  10  x  16.   [^7] 
Mr.    Lyon:     Excuse,  me. 
Mr.  Hoxie :     That  is  the  wav  it  reads. 
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Q.  15     Do  you  recall  molds  of  those  dimensions? 

A.     I  recall  molds  of  those  dimensions. 

Q.  16     Do  you  recall  who  made  them? 

A.  We  had  molds  made  by  Eppenbach,  Incorporated, 
of  those  dimensions. 

Q.  17     Do  you  know  what  was  done  with  them? 

A.  Molds  were  made  by  Eppenbach  for  the  manufac- 
ture of  larger  sized  blocks  of  dry  ice  than  could  be  made 
on  the  piston  type  of  press  that  has  been  discussed. 

Q.  18  What  was  the  occasion  for  having  such  larger 
blocks?   [88] 

A.  There  was  in  May  of  1925  a  special  shipment  of 
large  blocks  of  dry  ice  required  by  the  sales  department 
for  a  shipment  in  one  of  the  Furness-Withy  steamboats. 
The  capacity  of  the  Maspeth  plant  did  not  permit  that  this 
large  amount  of  dry  ice  be  drawn  from  the  Maspeth  plant. 
Dry  ice  for  this  shipment  was  made  at  the  General  Car- 
bonic Corporation  at  Sixth  Street  and  East  River,  but 
not  under  my  supervision.  I  knew  of  it  inasmuch  as  I 
was  chief  engineer  and  assistant  to  the  president.  But  it 
was  not  made  under  my  supervision.  It  was  a  sporadic 
use  of  the  General  Carbonic  Company's  facilities  for  a 
special  shipment  of  ice. 

Q.  19  Do  you  recall  an  occasion  on  which  some  blocks 
of  dry  ice  were  sent  to  the  Boulevard  Pharmacy? 

A.  Yes,  I  remember  several  shipments  of  dry  ice 
being  shipped  to  Boulevard  Pharmacy. 
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Q.  20  Did  you  have  any  knowledge  of  the  construction 
or  installation  of  a  cabinet  for  the  Boulevard  Pharmacy? 

A.     Yes.     I  am  familiar  with  that  cabinet. 

Q.  21  Did  you  have  something  to  do  with  designing 
or  arranging  for  its  installation?  [89] 

A.  Yes.  I  had  something  to  do  with  the  design,  with 
the  installation,  with  the  obtaining  of  the  small  three  and 
a  half  by  three  and  a  half  by  eight  inch  blocks  from  Mas- 
peth.  Of  actually  placing  them  in  the  cabinet  and  setting 
the  cabinet  into  operation. 

Q.  22     Were  they  blocks  made  on  the  piston  machine  ? 

A.     They  were. 

Q.  23     Was  that  the  machine  made  by  Mr.  Eppenbach  ? 

A.     It  was. 

Q.  24     Was  it  the  first  machine? 

A.     It  was  on  the  first  machine. 

Q.  25  Was  there  one  or  were  there  more  than  one 
cabinet  made  for  Boulevard  Pharmacy? 

A.     I  remember  only  one. 

Q.  26  I  note  on  the  record  that  Mr.  Eppenbach's  rec- 
ords show  a  billing  under  date  of  May  6,  1925,  for  one 
dry  ice-hardening  cabinet  for  Boulevard  Pharmacy. 
Where  was  that  pharmacy  located,  do  you  know,  Mr. 
Martin  ? 

A.  In  Long  Island  City.  The  exact  location  I  do 
not  remember.  But  it  was  not  a  long  distance  from 
Maspeth. 
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Q.  27     Was  it  in  Corona  ? 

A.     It  was  probably  in  Corona  or  Astoria. 

Q.  28  Do  you  recall  in  the  course  of  the  work  with 
[90]  this  first  compression  machine  made  by  Mr.  Eppen- 
bach  the  installation  of  a  pyramid  shaped  screen? 

A.     Yes. 

Q.  29     Was  there  more  than  one  on  the  first  machine? 

A.  There  was — yes,  more  than  one  on  the  first 
machine.     May  I  clarify  that  answer? 

Q.  30    Yes. 

A.  There  was  not  more  than  one  at  the  one  time  on 
the  first  machine.  But  we  tried  out  several  of  the  pyrami- 
dal screens  on  the  first  machine. 

Q.  31  Do  you  recall  what  materials  were  used  for 
the  screen  proper? 

A.  My  memory  is  that  it  was  punched  steel  backing, 
steel  of  about  a  quarter  inch  thickness  and  first  we  used 
a  brass  screen  or  cloth  and  later  used  a  monel  screen 
or  cloth. 

Q.  32  I  will  read  you  the  rescription  of  one  item  in 
Mr.  Eppenbach's  records  about  which  he  testified  this 
morning.  It  is  on  page  418,  an  entry  of  April  25th, 
1925,  which  reads,  "Make  pyramid  shape  piece  for  ex- 
perimental purposes  on  snow  machine  No.  1  covered  with 
brass  mesh." 

Mr.  Lyon:     That  is  objected  to. 

Q.  33  Does  that  phraseology  correspond  to  your  re- 
col-  [91]  lection  of  a  brass  mesh  screen?  A.     Yes. 
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Q.  34  There  is  an  entry  of  the  same  date,  as  follows : 
"Make  pyramid  shaped  snow  devices  No.  2  for  machine 
No.  1,  4y2  to  slant  both  ways,  with  money  screen  as 
per  inst." 

9fC  3|C  j|C  }fC  3|C  9|C  ^k  ^  3|» 

Q.  35  I  will  ask  you,  Mr.  Martin,  whether  or  not  that 
description  as  I  read  it  from  this  record  corresponds  with 
your  recollection  of  an  installation  employing  a  monel 
screen?  A.     It  does. 

Mr.  Hoxie:  That  is  all.  That  is  all  I  have,  unless 
Mr.  Lyon  wishes  to  ask  him  some  questions. 

Mr.  Lyon:     No. 

Mr.  Hoxie:  May  we  waive  signature  without  waiving 
your  objection?  [92] 

Mr.  Lyon:  Without  waiving  any  objections  of  mine 
heretofore  made  or  to  be  made,  why,  I  will  waive  the 
signature. 

Mr.  Hoxie:  Is  it  agreeable  to  you,  Mr.  Martin,  to 
waive  the  signature? 

Mr.   Martin :     It   is  agreeable   to  me,   yes. 

(Witness  excused.) 

(Depositions  closed.) 

[Endorsed]  :     Filed  Jun.  12,  1944.   [93] 
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[Endorsed]:  No.  11054.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  International  Carbonic 
Engineering-  Company,  Appellant,  vs.  Natural  Carbonic 
Products,  Inc.,  a  corporation,  George  Pepperdine  Founda- 
tion, a  corporation,  L.  H.  Polderman,  W.  L.  Benson  and 
C.  B.  Benson,  individually  and  as  a  copartnership  doing 
business  under  the  fictitious  firm  name  and  style  of 
Natural  Carbonic  Products,  Appellees.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  May  8,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeak  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  11054 

INTERNATIONAL  CARBONIC  ENGINEERING 
COMPANY 

Appellant 

vs. 

NATURAL  CARBONIC  PRODUCTS,  INC.,  a  corpo- 
ration, GEORGE  PEPPERDINE  FOUNDATION, 
a  corporation,  L.  H.  POLDERMAN,  W.  L.  BENSON 
and  C.  B.  BENSON,  individually  and  as  a  copartner- 
ship doing  business  under  the  fictitious  firm  name  and 
style  of  NATURAL  CARBONIC  PRODUCTS, 

Appellees 

STATEMENT  OF  POINTS  ON  APPEAL 

The  appellant,  pursuant  to  the  provisions  of  Rule  19, 
paragraph  6,  of  the  Rules  of  Practice  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  does 
hereby  specify  the  following  as  the  concise  statement  of 
the  points  upon  which  it  intends  to  rely  on  apj^eal : 

I 

The  trial  court  erred  in  finding  that  the  machine  of 
Figure  2  and  of  Figure  5  of  the  drawings  of  the  patent 
in  suit  include  the  same  structural  elements,  that  the  re- 
lationship between  those  elements  is  identical  in  the  two 
machines,  and  that  both  machines  perform  the  same 
function  and  produce  the  same  result.  (Finding  of  Fact 
16.) 
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II. 

The  trial  court  erred  in  finding  that  the  evidence  estab-" 
Hshes  that  J.  W.  Martin,  while  in  the  employ  of  Prest-Air 
Corporation,  at  New  York  and  Maspeth,  Long  Island, 
during  the  first  part  of  1925,  had  constructed  under  his 
direction  unitary  machines  for  solidifying  and  pressing 
carbon  dioxide  into  blocks,  and  that  said  unitary  Martin 
machines  contained  elements  in  the  same  relationship  and 
with  the  same  functions  as  required  by  the  claims  of  the 
patent  in  suit.     (Finding  of  Fact   18.) 

Ill 

The  trial  court  erred  in  finding  that  the  evidence  estab- 
lishes that  the  Martin  unitary  machines  were  openly,  suc- 
cessfully and  commercially  used  in  manufacturing  opera- 
tions in  this  country  and  performed  the  same  function, 
operated  in  the  same  manner  by  the  performance  of  the 
same  steps  and  obtained  the  same  result  as  that  attributed 
to  the  patent  in  suit,  at  least  during  the  first  part  of 
1925,  and  more  than  two  years  before  application  was 
made  for  the  patent  in  suit,  and  that  Martin  and  his  en- 
gineer, Hood,  disclosed  the  construction  and  operation  of 
the  unitary  Martin  machines  to  McLaren  at  least  as  early 
as  October  1926.     (Finding  of  Fact  19.) 

IV. 

The  trial  court  erred  in  finding  that  plaintiffs'  expert 
admitted  there  was  nothing  new  or  in  the  nature  of  an 
invention  in  the  apparatus  of  Fig.  5  of  the  patent  in  suit 
except  the  double  jacket  102  and  the  dividing  and  separat- 
ing members  110  or  in  the  apparatus  of  Fig.  1  except 
the  exhauster  81  and  diaphragm  valve  84.  (Finding  of 
Fact  20.) 
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V 

The  trial  court  erred  in  finding  that  the  claims  relied 
upon  are  vague  and  indefinite  as  to  some  of  the  factors 
controlling  the  construction  and  operation  of  the  aj>- 
paratus  and  the  performance  of  the  method,  are  func- 
tional as  to  some  others,  and  totally  silent  as  to  others 
and  that  the  claims  in  issue  are  deficient  in  specifying 
those  controlling  factors  necessary  for  the  construction 
and  operation  of  the  apparatus  and  the  performance  of 
the  method  and  that  the  controlling  factors  and  details 
are  omitted  from  the  specification  and  therefore  the 
claims  derive  no  assistance  from  the  specification.  (Find- 
ing of  Fact  21.) 

VI 

The  trial  court  erred  in  finding  that  prior  to  the  date 
of  invention  of  the  patent  in  suit  that  one  skilled  in  the 
art  knew  or  could  readily  determine  without  invention 
that  solid  carbon  dioxide  could  be  formed  in  an  air-tight 
gas-tight  chamber  by  the  evaporation  of  the  liquid  carbon 
dioxide  and  that  the  same  could  be  compressed  in  the 
same  chamber  and  that  it  was  not  necessary  to  tamp  triple 
point  carbon  dioxide  before  pressing  it  into  blocks  and 
that  the  patent  in  suit  lacks  invention  in  view  of  the 
state  of  the  art.     (Finding  of  Fact  23.) 

VII 

The  trial  court  erred  in  finding  that  the  elements  and 
steps  of  the  claims  of  the  patent  in  suit  which  relate  to 
the  solidification  of  carbon  dioxide  are  entirely  inde- 
pendent of  and  are  performed  independently  of  the  ele- 
ments and  steps  of  the  apparatus  for  compressing  the 
material  and  produce  no  new  function  or  result.  (Find- 
ing of  Fact  24.) 
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VIII 

The  trial  court  erred  in  rtnding  that  claims  38  and  39 
do  not  define  or  include  the  solidification  of  carbon  dioxide 
under  triple  point  conditions.      (Finding  of  Fact  25.) 

IX 

The  trial  court  erred  in  finding  that  every  element  and 
step  of  the  claims  in  issue  with  the  mode  of  operation 
described  in  the  patent  in  suit  are  disclosed  in  the  prior 
art  patents  listed  in  Finding  of  Fact  28. 

X 

The  trial  court  erred  in  finding  that  the  apparatus  claims 
in  issue,  4,  31,  32,  34  and  36,  are  met  without  inventive 
change  by  the  disclosures  of  the  prior  art  patents  speci- 
fied in  Finding  of  Fact  29. 

XI 

The  trial  court  erred  in  finding  that  the  solidification 
of  carbon  dioxide  and  its  compression  into  blocks  are 
disclosed  in  any  of  the  prior  art  patents  specified  in  Find- 
ing of  Fact  26  other  than  Slate  1,643,590,  Alartin  1,887,- 
692  and  Elworthy  British  7436  of  1895.  The  patents  to 
Flemming  955,454  and  Julius  1,018,568  disclose  the  solidi- 
fication of  carbon  dioxide  and  its  compression  into  minia- 
ture circular  sticks. 

XII 

The  trial  court  erred  in  finding  that  a  unitary  apparatus 
in  which  both  the  solidification  of  carbon  dioxide  and  its 
compression  into  blocks  are  performed  is  disclosed  in  any 
of  the  prior  art  patents  specified  in  Finding  of  Fact  27 
other  than  the  patents  to  Martin  1,887,692  and  to  Slate 
1,643,590.  The  patent  to  Julius  1,018,568  discloses  the 
solidification  of  carbon  dioxide  and  its  compression  into 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1311 

miniature    circular    sticks    within    the   same   unitary   ap- 
paratus. 

XIII 

The  trial  court  erred  in  finding  that  in  defendants' 
HPM  and  Frick  presses,  prior  to  the  pressing  operation, 
the  solidifying  and  pressing  chamber  is  open  to  the  at- 
mosphere so  that  carbon  dioxide  gas  is  freely  permitted 
to  escape  through  a  vent  pipe  and  such  vent  to  the  at- 
mosphere remains  open  during  all  of  the  pressing  opera- 
tion.    (Finding  of  Fact  30.) 

XIV 

The  trial  court  erred  in  finding  that  the  defendants' 
machines,  the  HPM  and  Frick  presses,  contain  the  same 
elements  in  the  same  relationship  and  have  the  same  mode 
of  operation  as  the  elements  in  the  prior  art  devices,  in- 
cluding the  Martin  unitary  machines  and  the  disclosures 
of  the  prior  patents  referred  to  in  Findings  of  Fact  28 
and  29,  that  the  method  of  use  of  defendants'  machines, 
the  HPM  and  Frick  presses,  include  the  same  steps  in 
the  same  relationship  as  the  steps  employed  in  the  use  of 
the  machines  of  the  prior  art  and  that  neither  defend- 
ants' machines  nor  their  method  of  use  complained  of  as 
an  infringement  involve  inventive  change  over  the  prior 
art.     (Finding-  of  Fact  31.) 

XV 

The  trial  court  erred  in  determining  that  the  defendants 
above  named,  and  each  of  them,  have  not  infringed  the 
])atent  in  suit  2,025,698,  and  particularly  claims  4,  31,  32, 
33,  34,  36,  38  and  39  thereof. 
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fringed  the  patent  in  suit  2,025,698,  and  particularly 
claims  4,  31,  32,  33,  34,  36,  38  and  39  thereof,  by  using 
machines  embodying  the  inxention  claimed  in  claims  4, 
31,  32,  33,  34  and  36  and  employing  the  method  claimed 
in  claims  38  and  39. 

Dated:     This  16th  day  of  May,  1945. 

LYON  &  LYON 
LEONARD  S.  LYON 
REGINALD  E.  CAUGHEY 

Attorneys  for  Appellant 

Receipt  of  a  copy  of  the  foregoing  Statement  of  Points 
on  Appeal  is  hereby  admitted  this  16th  day  of  May,  1945. 

C.  A.   MIKETTA 
WARD  D.  FOSTER 
Attorneys  for  Appellees. 


[Endorsed]  :     Filed  May  17,   1945.     Paul  P.  O'Brien, 
Clerk. 
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[Title  of  District  Court  and  Cause.] 

Hon.  Ralph  E.  Jenney,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF  DECISION  OF 
THE  COURT 

Appearances : 

Hugh  M.  Morris,  Esq.,  Wilmington,  Delaware;  Lyon 
&  Lyon,  Los  Angeles,  California,  by  Leonard  S.  Lyon, 
Esq.,  and  R.  E.  Caughey,  Esq.;  Allen  E.  Peck,  Esq., 
Washington,  D.  C,  for  Plaintiffs. 

Casimir  A.  Miketta,  Esq.,  Los  Angeles,  Calif.,  for 
Defendants  Natural  Carbonic  Products,  L.  H.  Polder- 
man,  W.  L.  Benson,  and  C.  B.  Benson. 

Harris,  Kiech,  Foster  &  Harris,  Los  Angeles,  Cal., 
by  Ward  D.  Foster,  Esq.,  for  Defendant  George  Pepper- 
dine  Foundation. 

Los  Angeles,  CaHfornia,  Saturday,  July  15,  1944; 

10  A.  M. 

The  Court:  I  shall  be  most  informal  in  giving  this 
memorandum  opinion.  When  I  stated  inadvertently  that 
I  would  give  you  my  decision  during  the  month,  I  was 
thinking  of  the  end  of  July.  This  case  took  seven  weeks 
to  try,  and  there  have  been  pre-trial  discussions  and  mo- 
tions at  one  time  and  another,  since  the  21st  day  of  Oc- 
tober, 1941.  Many  hundreds  of  pages  of  pleadings  and 
briefs  have  been  filed,  and  literally  hundreds  of  decisions 
have  been  cited.  I  have  carefully  studied  all  of  the  im- 
portant citations,  some  of  them  many  times,  and  I  have 
digested  and  reviewed  all  the  testimony.  That  has  been 
quite  an  arduous  task.  The  conference  of  federal  judges 
in  San  Francisco  took  a  week;  then,  as  you  know,  I  was 
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appointed  by  the  judges  as  chairman  of  a  committee  to 
investigate  the  proposed  changes  to  the  Federal  Rules  of 
Civil  Procedure,  and  that  took  a  good  deal  of  time.  Then 
I  am  leaving  for  Chicago  to  attend  a  conference  of  the 
Committee,  called  by  Chief  Justice  Stone,  for  a  revision 
of  the  Bankruptcy  Laws,  and  the  preparation  for  this 
conference  has  involved  considerable  work. 

Therefore,  I  have  had,  and  will  have,  no  time  to  pre- 
pare any  formal  written  opinion,  nor  do  I  believe  that 
there  is  any  advantage  to  counsel  or  the  bar  at  large  in 
so  doing.   [2] 

My  objective  will  be  to  indicate,  as  briefly  as  is  pos- 
sible after  such  a  lengthy  trial,  my  views  on  the  many 
points  which  have  been  raised  by  counsel;  and  to  give 
to  the  Circuit  Court  of  Appeals  the  reasoning  behind 
my  conclusions  on  these  various  points. 

No  general  statement  of  facts  is  necessary  here.  You 
are  all  so  familiar  with  the  issues  raised  by  the  plead- 
ings that  no  discussion  of  those  issues  seems  necessary 
except  in  instances  in  which  some  particular  point  is  in- 
volved. 

The  original  Complaint,  filed  on  October  21,  1941, 
was  amended  by  an  x^mended  and  Supplemental  Com- 
plaint filed  on  February  28,  1944,  and  by  a  Further 
Amended  and  Supplemental  Complaint  filed  on  the  same 
day. 

The  First  and  Amended  Answer  to  Further  Amended 
Complaint  filed  by  defendants  Natural  Carbonic  Prod- 
ucts, Inc.,  L.  H.  Polderman,  W.  L.  Benson,  C.  B.  Benson 
and  Natural  Carbonic  Products,  a  copartnership,  and  the 
answer  of  the  George  Pepperdine  Foundation,  were  both 
slightly  amended  during  the  trial. 
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The  Answer  of  Natural  Carbonic  contains  a  counter- 
claim against  the  plaintiffs,  alleging  unfair  trade  prac- 
tices and  violation  of  the  anti-trust  laws  of  the  United 
States. 

The  Pepperdine  answer  contains  a  similar  counter- 
claim couched  in  somewhat  different  language  but  con- 
taining substantially  the  same  general  allegations. 

You  are  all  familiar  with  these  allegations  in  these  [3] 
counterclaims,  and  I  will  not  take  the  time  here  even  to 
paraphrase  them. 

Counsel  for  plaintiffs  herein  have  contended  that  the 
counterclaim  does  not  plead  special  damages  to  defend- 
ant, and,  therefore,  that  it  should  be  dismissed. 

This  court  felt  that  it  should  be  governed  by  the  de- 
cision of  the  Second  Circuit  on  April  3,  1944,  in  Package 
Closure  Corp.  v.  Sealright  Co.,  Inc.  et  al.,  141  Fed.  (2d) 
p.  972.  In  that  case  Judge  Frank  said  in  effect  that  in 
an  action  for  treble  damages  for  violation  of  the  anti- 
trust laws,  no  unusual  degree  of  ''definiteness  and  par- 
ticularity" is  required  in  pleading  the  causal  relation- 
ship between  defendant's  violation  of  the  act  and  plain- 
tiff's injury;  and  that  particulars  can  be  obtained  under 
the  discovery  procedure.  Similarly,  he  said,  that  exact- 
ness and  precision  in  pleading  damages  is  not  required, 
especially  where  the  defendant  was  responsible  for  creat- 
ing a  situation  in  which  damages  could  not  be  measured 
with  precision. 

In  Hancock  Oil  Company  v.  Universal  Oil  Products 
Company,  115  Fed.   (2d)  45,  the  court  said,  at  page  47: 

''The  transactions  or  occurrences  that  are  the  subject 
matter  of  the  complaint  need  not  describe  the  new  and 
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separate  cause  of  action  in  violation  of  the  Clayton  Act 
in  order  to  secure  relief  by  way  of  counterclaim.  Their 
true  character  may  be  disclosed  by  a  counterclaim  supple- 
menting the  facts,  showing  the  entire  transaction  of  the 
plaintiff  [4]  to  constitute  such  a  violation.  (Supplement- 
ing opinion,  120  Fed.  (2d)  959,  certiorari  denied,  314 
U.   S.  666.) 

See  Lynch  v.  Magnavox  Co.,  94  Fed.  (2d)  883,  a 
Ninth  Circuit  Court  of  Appeals  case;  cf.  C.  E.  Stevens 
Company  v.  Foster  &  Kleiser  Co.,  109  Fed.  (2d)  764, 
reversed  311  U.  S.  255. 

This  court  therefore  refused  to  dismiss  the  counter- 
claim and  granted  permission  to  defendants  to  introduce 
evidence  in  support  thereof.  We  felt,  and  feel  now,  that 
the  criterion  above  indicated  by  which  the  counterclaim 
is  to  be  tested,  as  a  pleading,  is  quite  different  from  the 
criterion  to  be  applied  to  proof.  I  do  not  propose  to 
analyze  the  evidence  introduced  in  support  of  the  coun- 
terclaim, sketchy  as  it  was.  Suffice  it  to  say  that  early 
in  the  course  of  the  trial  the  court  called  defendants' 
counsel's  attention  to  the  foregoing  decisions  and  warned 
them  that  they  must  be  prepared  to  put  on  specific  proof, 
not  only  of  alleged  illegal  acts,  but  of  the  damage  suf- 
fered by  defendants. 

Defendants  have  relied  to  a  great  extent  upon  the 
theory  that  where  there  is  so  much  smoke  there  must  be 
some  fire.  They  cite  the  large  number  of  patents  owned 
or  controlled  by  plaintiffs  or  their  associates;  the  licensing 
by  the  parent  corporation  to  wholly-owned  subsidiaries; 
the  great  wealth  of  plaintiffs;  their  highly  specialized 
patent  lawyers  and  well-trained  engineers;  their  shrewd- 
ness  in   business   organization   and   operations;   the   fact 
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that  so-called  [5]  victims  cannot  ordinarily  afford  to 
fight,  and  must  therefore  agree  to  pay  a  royalty;  the 
suppression  and  abandonment  of  certain  inventions  and 
patent  applications  to  extend  the  ostensible  monopoly  af- 
forded by  the  patent  in  suit,  etc.,  etc. 

The  counterclaim  asks  for  an  injunction  and  for  dam- 
ages not  only  because  of  violation  of  the  anti-trust  laws, 
but  also  because  of  the  committing  of  acts  by  plaintiffs 
which  it  is  alleged  amount  to  unfair  competition.  The 
evidence  in  support  of  these  allegations  of  the  counter- 
claim is  commingled  with  the  evidence  offered  in  support 
of  the  allegations  of  the  answer  that  plaintiffs  do  not 
come  into  court  with  clean  hands,  and  should  therefore 
be  denied  relief.  The  allegations  in  the  pleadings  are 
somewhat  confused  in  that  regard  also.  In  this  connection 
defendants  contend,  in  effect,  among  other  things,  the 
following : 

1.  That  plaintiffs  have  formed  a  patent  pool,  having 
garnered  some  40  patents  for  the  purpose  of  attempting 
to  intimidate,  overwhelm  and  coerce  the  entire  solid 
carbon  dioxide  industry  to  deal  exclusively  with  plaintiffs. 

2.  That  plaintiffs  have  granted  licenses  to  wholly- 
owned  or  partially-owned  subsidiaries  with  interlocking 
directorates  in  order  that  these  companies  might  act  as 
bellwethers  and  induce  other  small  or  independent  units 
in  the  industry  to  believe  that  plaintiffs'  patents  were 
sound  and  that  they  should  take  licenses  rather  than  fight. 

3.  That  plaintiffs  have  offered  and  granted  to  others, 
and  subsequent  to  the  filing  of  the  complaint,  offered  to 
one  [6]  of  the  defendants  a  license  contract  under  plain- 
tiffs' patents  obligating  the  licensee  to  pay  to  plaintiffs 
royalty    upon    all    solid    carbon    dioxide    (an    unpatented 
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commodity)  sold  by  the  licensee,  whether  or  not  such 
products  were  produced  by  the  apparatus  subject  to  or 
in  accordance  with  the  method  of  the  patents  involved. 

4.  That  plaintiffs  have  made  false  representations  as 
to  the  scope  of  their  patents  in  order  to  induce  the  taking 
of  licenses. 

5.  That  plaintiffs  have  suppressed  and  abandoned  cer- 
tain applications  in  an  attempt  to  extend  unjustly  the 
asserted  monopoly  of  the  patent  in  suit  until  December 
24,  1952. 

6.  That  plaintiffs  have  suppressed  the  so-called  Mar- 
tin application  for  United  States  patent. 

7.  That  defendants  have  been  forced  by  plaintiff  to 
either 

(a)  discontinue  the  manufacture  of  solid  carbon  dioxide 
and  lose  their  large  investment  in  plant  and  w^ells,  or 

(b)  take  a  license  from  plaintiffs,  or 

(c)  bear  the  tremendously  heavy  expense  of  litigation. 

These  are  but  illustrations  of  the  contentions  of  de- 
fendants on  this  point,  which  must  necessarily  be  given 
careful  consideration.  Charges  of  fraud  or  of  over-reach- 
ing should  be  established  by  clear  and  convincing  proof. 
Just  because  one  is  proved  to  be  clever,  adroit,  resource- 
ful and  [7]  successful  does  not  mean  that  he  has  been 
proved  to  be  dishonest — that  he  is  guilty  of  more  than 
being  mistaken  as  to  the  law  or  the  fact.  If  illegality, 
fraud  or  dishonesty,  and  legal  damage  therefrom,  exist, 
that  must  be  shown  by  the  evidence  to  the  satisfaction 
of  the  court.  If  a  court  of  equity  is  to  close  its  doors 
to  a  litigant,  the  facts  upon  which  such  action  is  predi- 
cated must  be  established  by  the  alleging  party  and  the 
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quantum  of  proof  are  well  known  to  all  of  you  and  need 
not  be  repeated. 

Only  one  of  these  contentions  of  defendants  (3  above) 
requires  additional  consideration  in  connection  with  this 
matter  of  the  position  of  the  plaintiffs  in  this  litigation. 

Plaintiffs  admit  that  they  offered  a  license  to  defend- 
ant, which  license  provides  for  payment  to  plaintiffs  of 
a  royalty,  "whether  or  not  such  solid  carbon  dioxide  has 
been  manufactured  in  accordance  with  the  methods,  pro- 
cesses and  apparatus  of  any  one  of  the  licensed  patents." 

That  a  court  of  equity  may  refuse  aid  to  a  patentee 
when  it  has  been  shown  to  be  using  the  patent  contrary 
to  public  policy  is  well  established.  As  said  by  the  Su- 
preme Court  in  Morton  Salt  Co.  v.  Suppiger  Co.,  314 
U.  S.  488,  at  p.  492: 

*'It  is  a  principle  of  general  application  that  courts, 
and  especially  courts  of  equity,  may  appropriately  with- 
hold their  aid  where  the  plaintiff  is  using  the  right  as- 
serted contrary  to  the  public  interest.  Virginian  Ry  Co. 
V.  [8]  Federation,  300  U.  S.  515,  552;  Central  Kentucky  Co. 
V.  Railroad  Commission,  290  U.  S.  264,  270-73;  Harri- 
sonville  v.  Dickey  Clay  Co.,  289  U.  S.  334,  ZZ7-ZZS; 
Beasley  v.  Texas  &  Pacific  Ry.  Co.,  191  U.  S.  492,  497; 
Securities  &  Exchange  Commission  v.  U.  S.  Realty  Co., 
310  U.  S.  434,  455;  United  States  v.  Morgan,  307  U.  S. 
183,  194.  Respondent  argues  that  this  doctrine  is  limited 
in  its  application  to  those  cases  where  the  patentee  seeks 
to  restrain  contributory  infringement  by  the  sale  to  li- 
censees of  a  competing  unpatented  article,  while  here  re- 
spondent seeks  to  restrain  petitioner  from  a  direct  in- 
fringement, the  manufacture  and  sale  of  the  salt  tablet 
depositor.     It    is   said   that   the   equitable   maxim   that   a 
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party  seeking  the  aid  of  a  court  of  equity  must  come 
into  court  with  clean  hands  appHes  only  to  the  plaintiff's 
wrongful  conduct  in  the  particular  act  or  transaction 
which  raises  the  equit}^,  enforcement  of  which  is  sought; 
that  where,  as  here,  the  patentee  seeks  to  restrain  the 
manufacture  or  use  of  the  patented  device,  his  conduct 
in  using  the  patent  to  restrict  competition  in  the  sale 
of  salt  tablets  does  not  foreclose  him  from  seeking  relief 
limited  to  an  injunction  against  the  manufacture  and  sale 
of  the  infringing  machine  alone.     *     *     * 

"It  is  the  adverse  effect  upon  the  public  interest  of  a 
successful  infringement  suit,  in  conjunction  with  the 
patentee's  course  of  conduct,  which  disqualifies  him  to 
maintain  the  suit,  regardless  of  whether  the  particular 
defendant  has  [9]  suffered  from  the  misuse  of  the  pat- 
ent."   (Citing  a  large  number  of  cases.) 

See  also  Barber-Colman  Co.  v.  National  Tool  Co., 
Sixth  Circuit,  136  Fed.   (2d)   339; 

Mercoid  Corp.  v.  Mid-Continent  Investment  Co.,  320 
U.  S.  661; 

B.  B.  Chemical  Co.  v.  Ellis,  314  U.  S.  495; 

Carbice  Corp.  v.  American  Patents  Corp.,  283  U.  S. 
27,  33; 

Leitch  Mfg.  Co.  v.  Barber  Co.,  302  U.  S.  458; 

Dehydrators,  Ltd.  v.  Petrolite  Corp.  (Ninth  Circuit, 
Judge  Wilbur),  117  Fed.   (2d)   183; 

Sylvania  Industrial  Corp.  v.  Visking  Corp.,  Fourth 
Circuit,  132  Fed.  (2d)  947,  petition  for  writ  of  cer- 
tiorari dismissed  on  motion  of  counsel  for  petitioner, 
Sylvania  Industrial  Corp.,  319  U.  S.  777. 

These  general  principles  of  business  conduct  in  connec 
tion  with  the  exercise  of  patent  monopolies  are  now  well 
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recognized  in  our  jurisdiction.  We  have,  however,  been 
unable  to  find  any  case  holding  specifically  that  the  pre- 
cise language  of  the  license  agreement,  above  quoted, 
constitutes  an  unjust  and  unfair  use  of  patent  rights, 
used  under  the  circumstances  here  established,  and  is, 
therefore,  contrary  to  public  policy.  It  is  noted  that  the 
challenged  clause  is  a  part  of  the  formula  for  determin- 
ing, under  the  license  agreement,  the  amount  of  royalty 
to  be  paid  by  licensees.  It  should  be  noted  also  that  the 
evidence  shows  [10]  that  this  form  of  license  agreement 
was  amended  as  of  April  1,  1942  (Ex.  48)  as  to  Mathie- 
son,  on  February  4,  1944,  as  to  Pure  Carbonic,  Inc.,  and 
shortly  thereafter  as  to  other  licensees.  Plaintiffs  con- 
tend also  that  the  clause  in  question  was  never  at  any  time 
used  to  collect  royalties  from  licensees,  even  though  it 
appeared  in  the  contract. 

This  court  does  not  feel  that  the  alleged  violations  of 
the  anti-trust  acts  and  the  alleged  acts  of  unfair  com- 
petition have  been  satisfactorily  proved,  nor  does  it  feel 
that  defendants'  proof  of  damage  has  been  satisfactory. 
Judgment  therefore  will  be  for  plaintiffs  on  the  counter- 
claim. 

Plaintiffs  objected  to  the  admission  in  evidence  of  cer- 
tain admissions  made  by  them  in  response  to  requests 
for  admissions  under  Rule  36a.  Prior  to  the  filing  of 
the  counterclaim,  defendants  requested  plaintiffs  to 
make  certain  admissions.  Plaintiffs  felt  that  the  matter 
covered  by  certain  of  these  requests  for  admissions  was 
irrelevant,  but  state  that  they  answered  them  under  the 
provisions  of  Rule  36  rather  than  suffer  a  possible  penalty 
for  not  answering,  intending  to  make  objection  to  ad- 
mission at  the   time  of  trial.    Some  of  these  may  have 
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been,  and  undoubtedly  were,  [11]  irrelevant  at  the  time 
the  answers  were  made,  but  many  of  them  possibly  be- 
came relevant  after  the  filing  of  the  counterclaim. 

Plaintififs  contend  that  these  admissions  should  be  re- 
jected; that  they  had  no  way  of  protecting  themselves  at 
the  time  the  answers  were  made;  and  that  the  rules  do 
not  provide  for  objections,  as  is  the  case  with  interroga- 
tories under  Rule  33.  See  Commentary,  5  Fed.  Rules 
Service  835. 

Some  of  our  courts  have  held  that  Rule  36  operates 
extrajudicially  and  that  the  court  should  not  consider  an 
application  for  relief  from  compliance  with  the  rule. 
They  place  upon  the  party  called  upon  to  respond  the 
burden  of  deciding  for  himself  whether  there  are  good 
reasons  for  refusing  either  to  admit  or  deny  and  take 
the  risk  of  having  to  pay  the  costs  incurred  in  proving 
them,  instead  of  having  the  court  advise  him  in  advance 
as  to  what  course  he  ought  to  take.  Penmac  Corp.  v. 
Falcon  Pencil  Corp.,  District  Court  for  the  Southern 
District  of  New  York,  5  Fed.  Rules  Service  36a.41 ;  In 
Re  Stein,  43  Fed.  Supp.  845;  Walsh  v.  Connecticut  Mu- 
tual Life  Ins.  Co.,  26  Fed.  Supp.  566;  Modern  Food 
Process  Co.  v.  Chester  Packing  and  Provision  Co.,  30 
Fed.  Supp.  520;  Momand  v.  Paramount  Pictures  Dis- 
tributing Co.,  36  Fed.  Supp.  568. 

This  court  has  always  permitted  attorneys  to  appear 
on  law  and  motion  day  and  make  objection  to  any  re- 
quest for  admission.  The  rules  provide  that  the  admission 
must  be  made  "within  a  period  designated  in  the  request, 
not  less  [12]  than  ten  days  after  service  thereof,  or  with- 
in such  further  time  as  the  court  may  allow  on  motion 
and  notice."      (Italics  supplied.)      This  court  has  heard 
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these  motions  and  has  at  times  extended  the  period  for 
answer  until  the  time  of  trial.  Thus,  what  seems  like 
an  unfortunate  omission  in  the  Rules  of  Civil  Procedure 
is  avoided.  We  trust  that  the  new  proposed  amendments 
will  cover  the  point  satisfactorily.  The  court  feels  also 
that  the  plaintiffs  were  estopped  to  deny  the  truth  of  the 
answers  or  to  object  to  their  admissibility,  even  though 
they  have  become  relevant  after  they  were  originally 
filed. 

The  objection  to  the  admission  was  overruled  at  the 
time  of  the  trial,  subject  to  motion  to  strike  or  subject 
to  being  stricken  by  action  of  the  court  sua  sponte.  As 
to  each  item  the  action  of  the  court  at  the  time  of  the 
trial  will  stand. 

As  I  have  said,  closely  associated  with  the  allegations 
of  the  counterclaim  are  these  allegations  in  the  answer 
that  plaintiffs  clo  not  come  into  court  with  clean  hands. 

Except  as  to  that  point  which  I  have  heretofore  in- 
dicated, the  proof  of  the  other  contentions  of  unclean 
hands  is  commingled  with  the  evidence  offered  in  support 
of  the  allegations  of  the  counterclaim,  and  we  have  suf- 
ficiently [13]  discussed  that  general  matter.  The  court 
does  not  feel  that  the  proof  on  the  subject  of  unclean 
hands  meets  the  well-recognized  requirements  of  equity 
jurisprudence.  A  detailed  analysis  of  the  items  of  proof 
seems  unnecessary.  You  are  all  familiar  with  the  evi- 
dence. Suffice  it  to  say  that  the  charge  has  not  been, 
in  the  judgment  of  the  court,  satisfactorily  proved. 

On  that  point,  therefore,  the  decision  of  the  court  is 
against  the  defendants'  contention.  Had  this  point  been 
decided  in  favor  of  the  defendants,  it  would,  of  course, 
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be   unnecessary   for   me   to   analyze   the   other   issues   of 
fact  and  law  involved  in  this  case. 

The  issue  primarily  raised  by  the  amended  complaint 
is  one  of  infringement.  It  is  fundamental  that  there  can 
be  no  infringement  of  an  invalid  patent.  It  has  been  sug- 
gested that  if  the  court  finds  noninfringement,  it  is  un- 
necessary or  even  improper  for  the  court  to  consider 
the  question  of  validity.  I  do  not  so  interpret  either  the 
decisions  of  the  Ninth  Circuit  Court  of  Appeals  or  of 
the  Supreme  Court  of  the  United  States.  There  are 
manifestly  many  cases  in  which  after  a  finding  of  non- 
infringement it  would  be  improper  for  the  trial  court  to 
proceed  to  make  a  decree  upholding  the  validity  of  the 
patent.  If  there  is  no  infringement,  [14]  the  question 
of  validity  might  be  moot,  as  indicated  by  the  courts  in 
the  recent  cases  of  Electrical  Fittings  Corp.  v.  Thomas 
&  Betts  Co.,  307  U.  S.  241;  Altvater  v.  Freeman,  319 
U.  S.  359,  363;  Danforth  v.  Northill  Co.  (9  C.  C.  A.), 
142  Fed.  (2d)  51;  L.  McBrine  Co.  v.  Silverman  (9  C. 
C  A.),  121  Fed.  (2d)  181;  Leishman  v.  Associated 
Wholesale  Electric  Co.  (9  C.  C.  A.),  137  Fed.  (2d)  722; 
Schnitzer  v.  Cahfornia  Corrugated  Culvert  Co.  (9  C.  C. 
A.),  140  Fed.  (2d)  275;  Richard  Irvin  &  Co.  v.  West- 
inghouse  Air  Brake  Co.,  121  Fed.  (2d)  429;  Aero  Spark 
Plug  Company  v.  B.  G.  Corp.,  130  Fed.   (2d)  290. 

We  do  not  believe,  however,  that  the  Supreme  Court 
of  the  United  States  or  the  Circuit  Court  of  Appeals  for 
this  Circuit  ever  intended  to  prevent  a  trial  court,  in 
circumstances  such  as  those  presented  in  the  case  at  bar, 
from  finding  or  decreeing  noninfringement  because  of 
invalidity;  otherwise,  as  part  of  its  campaign  to  control 
an   industry,  or   even  a   small  part  of   it,   a  patentee  or 
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his  successors  might,  conceivably,  file  and  try  infringe- 
ment suits  in  many  District  Courts  over  the  country — 
even  though,  as  a  matter  of  fact  and  of  law,  the  patent 
was  invalid.  Thus,  the  time  of  all  but  one  of  these  Dis- 
trict Courts  would  be  wasted,  with  a  resultant  expense 
to  the  government  and  congestion  of  court  calendars.  The 
federal  courts,  by  putting  this  unnecessary  and  large  ex- 
pense upon  litigants,  would  be  thus  encouraging  and  as- 
sisting those  [15]  who  sought  to  maintain  an  illegal 
monopoly  and  to  stifle  competition. 

See  Muncie  Gear  Works,  Inc.  v.  Outboard,  etc.,  Co., 
March  30,  1942,  by  Mr.  Justice  Jackson,  315  U.  S.  759, 
768; 

United  Carbon  Co.  v.  Binney  &  Smith  Co.,  Decem- 
ber 7,  1942,  by  the  same  Justice,  317  U.  S.  228,  233,  237; 

Universal  Oil  Products  Co.  v.  Globe  Oil  &  Refining 
Co.,  61  U.  S.  P.  Q.  382;  (No.  392)  Supreme  Court  of 
the  United  States,  May  29,  1944,  by  Mr.  Justice  Reed. 

See  also  the  following  Supreme  Court  cases  decided 
before  the  case  of  Electrical  Fittings  Corp.  v.  Thomas  & 
Betts  Co.,  supra: 

Thomson  Co.  v.  Ford  Motor  Co.,  265  U.  S.  445,  454; 

Smith  V.  Hall,  301  U.  S.  216; 

General  Electric  Co.  v.  Wabash  Co.,  304  U.  S.  364. 

See  also  the  decision  of  the  Ninth  Circuit  Court  of 
Appeals,  speaking  through  Judge  Stephens,  in  Marcus 
V.  Druge,  136  Fed.   (2d)  602; 

Aero  Spark  Plug  Co.  v.  B.  G.  Corp.,  130  Fed.  (2d) 
290;  and 

Dixie-Vortex  Co.  v.  Paper  Container  Mfg.  Co.,  a 
Seventh  Circuit  case,  130  Fed.  (2d)  569,  certiorari  denied 
317  U.  S.  686.  [16] 
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The  application  for  the  patent  in  suit  was  filed  May  22, 
1928.  The  patent  was  issued  December  24,  1935,  about 
seven  years  and  seven  months  thereafter.  The  only 
claims  here  involved  are  apparatus  claims  4,  31,  32,  33, 
34  and  36,  and  method  clairns  38  and  39. 

The  patent  describes  two  forms  of  apparatus  for  mak- 
ing blocks  of  solidified  carbon  dioxide  and  a  liquefying 
system.  One  form,  with  its  associated  equipment,  is 
illustrated  in  Figs.  1,  2  and  3,  and  the  modified  form  is 
shown  in  Fig.  5.  According  to  the  wording  of  the  patent 
itself,  the  apparatus  of  Fig.  5  is  operated  in  the  manner 
previously  described  therein,  that  is,  the  machine  of  Fig. 
5  may  be  used  in  place  of  that  of  Figs.  2  and  3  in  the 
system  illustrated  in  Fig.  1. 

There  is  apparently  no  fundamental  difference  between 
the  machine  of  Fig.  2  and  that  of  Fig.  5.  The  machines 
of  Figs.  2  and  5  are,  respectively,  horizontal  and  ver- 
tical forms  of  machines  which  include  the  same  struc- 
tural elements  and  the  same  relationship  between  those 
elements.  They  perform  the  same  function  and  they  pro- 
duce the  same  result.  Both  of  these  machines  include  a 
chamber,  a  closure,  a  piston  in  the  chamber,  an  inlet  for 
liquid  carbon  dioxide  and  an  outlet  for  unsolidified  gas. 
Both  machines  are  adapted  to  form  solidified  carbon 
dioxide  and  press  it  into  blocks.  Both  forms  of  machine 
are  to  be  used  with  the  pressure-controlling  and  liquid- 
supply  means  of  Fig.  1.  The  only  means  of  maintaining 
a  "definite"  pressure  [17]  in  the  chamber,  as  shown  in  the 
patent,  is  an  exhauster,  81,  and  a  by-pass  or  diaphragm 
valve,  84. 

Process  claims  were  not  solicited  in  the  application  as 
filed.     About   seven  years   later   the   two   method   claims 
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were   added   by   amendment  dated   November    18,    1935. 
(Ex.  PP.) 

During  prosecution,  applicants  amended  their  claims  to 
refer    to    a    "closed    chamber,"    apparently    to    avoid    El- 
worthy  No.  579,866.    Every  claim  in  suit  indicates  spe- 
cifically that  the  chamber  is  sealed  or  closed,  viz. : 
Claim     4 — "closed  compression  chamber." 
Claim  31 — "normally  close  and  gas-tight." 
Claim  32 — closure  to  "seal  the  chamber  gas-tight."  - 
Claim  2>Z — closure  in  "chamber  closing  position"  is  "to 

seal  the  chamber  from  the  atmosphere." 
Claim  M — "closed    top"    and    "closing     *     *     *     and 

sealing  the  chamber." 
Claim  36 — "closing     *     *     *     ^o  seal  the  chamber." 
Claim  38 — "closed    chamber    that    is    sealed    from    the 

atmosphere." 
Claim  39 — "chamber  that  is  closed  to  atmosphere." 

The  application,  as  originally  filed,  was  entitled  "Snow 
Machine"  and  references  were  numerous  to  "snow."  By 
subsequent  amendment  the  words  "solidified  gas"  were 
substituted  for  the  word  "snow."  There  is  apparently 
nowhere  in  the  application  any  reference  specifically  to 
"triple  point"  ice.  Many  amendments  were  made,  as 
shown  by  the  file  wrapper,  during  the  years  the  patent 
was  being  prosecuted  in  [18]  the  Patent  Office,  and  in- 
terference was  encountered.  There  were  many  objections 
entered  by  the  Patent  Office,  and  that  undoubtedly  ac- 
counted for  many  of  the  amendments.  There  was  some 
confusion  in  the  Patent  Office  as  to  just  what  was  in- 
tended to  be  covered  by  the  claims,  and  there  seemed  to 
be   confusion  in   the   contentions  and  proof  of   plaint^flfs 
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both  at  that  time  and  during  the  trial.  The  patent,  as 
finally  worded,  in  its  first  two  lines,  states :  "This  inven- 
tion relates  to  improvements  in  gas  solidifying  apparatus 
*  *  *."  In  a  Bill  of  Particulars  filed  herein,  plaintiffs 
admit  that  they  "do  not  assert  in  this  case  that  any  ele- 
ment of  any  of  said  claims  is  in  and  of  itself  new  and 
patentable  apart  from  the  combination  defined  in  the 
claims."  In  argument  counsel  said,  "We  are  not  con- 
tending and  have  not  contended  that  any  element  of  the 
combination  of  the  patent  in  suit  is  new  and  novel  in  and 
of  itself."  (Page  2205  of  the  transcript.)  "We  are  not 
claiming  here  that  we  have  any  great  basic  invention. 
The  patent  defines  it  as  an  improvement."  (Page  2208 
of  the  transcript.) 

Judge  Morris,  one  of  plaintiffs'  counsel,  refers  to  the 
patent  as  covering  a  "universal"  machine  and  process — 
which  is  a  broad  coverage,  and  one  "devoutly  to  be 
wished"  in  the  patent  field. 

In  their  briefs  plaintiffs  give  a  very  broad  conception 
to  the  applicants  and  to  the  patent  a  broad  interpreta- 
tion. At  page  11  of  what  is  described  as  their  "Main 
Brief"  they   [19]   state: 

"Cole  and  McLaren  conceived  the  idea  that  a  large 
part  of  the  liquefied  CO2  charged  into  a  closed  chamber, 
having  properly  controlled  inlets  for  the  compressed  gas 
and  properly  controlled  exit  openings  therefrom,  could 
be  solidified  and  pressed  without  tamping  in  that  chamber 
into  a  block  of  really  dense  solid  CO2  of  substantially 
uniform  quality  and  texture,  which  would  not  have  im- 
prisoned and  highly  compressed  therein  any  substantial 
amount  of  air  or  even  of  the  CO2  gas  into  which  part  of 
the  liquid  CO2  would  be  converted  during  the  charging 
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and  solidifying  operation,  and  that  such  soHd  block  of 
CO2  so  formed  would  be  so  dense  and  structurally  sound 
and  strong  that  it  could  be  released  and  discharged  from 
that  chamber,  handled,  transported  long  distances,  and 
used,  without  tendency  of  the  block  to  explode  from  in- 
ternal pressure  of  the  imprisoned  gases  or  even  to  frac- 
ture or  disintegrate. 

"Cole  and  McLaren  set  to  work  to  discover  and  de- 
velop means  and  methods  to  accomplish  that  purpose. 
They  succeeded.  The  result  of  their  efforts  is  found 
in  the  apparatus  and  the  process  of  the  patent  and  claims 
in  suit." 

Defendants  argue  that  plaintiffs  are  not,  in  that  ex- 
planation, talking  about  the  patent  in  suit,  but  about  mat- 
ters unrevealed  by  the  patent  and  unknown  to  the  evi- 
dence. 

Much  of  the  testimony  offered  at  the  trial  related  not 
to  the  claims  of  the  patent  in  suit  as  worded,  but  to  [20] 
plaintiffs'  experts'  conception.  Exhibit  7,  and  to  commer- 
cial operations  which  plaintiffs'  expert  had  observed  in 
the  industry  and  which  he  did  not  even  attempt,  in  some 
instances,  to  tie  into  the  claims  of  the  patent  in  suit. 
Much  of  Jones'  testimony  related  to  changes  which  he 
would  suggest  in  prior  art  devices  in  order  to  build  what 
he  personally  would  consider  a  satisfactory  commercial 
device — not  those  changes  which  would  be  necessary  or 
required  to  meet  the  terms  of  the  claims  in  issue. 

Jones  also  testified  that  if  the  patent  claims  in  suit  in- 
volved invention  in  the  apparatus  of  Fig.  1,  that  inven- 
tion was  in  the  exhauster,  81,  and  the  diaphragm  valve, 
84. 
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After  much  testimonial  verbiage,  the  court  finally  asked 
Mr.  Jones  this  specific  question:  "What  do  you  consider 
to  be  new  and  in  the  nature  of  an  invention  about  this 
patent  in  suit,  as  you  understand  the  prior  art  which 
has  been  discussed  here,  and  as  you  understand  the  in- 
formation and  knowledge  to  which  the  man  skilled  in 
the  art  had  access  at  that  time?"  (Vol.  17,  p.  1963,  line 
14,  et  seq.) 

Jones  answered,  "As  to  the  diagram  in  Fig.  1,  there 
are  several  structural  elements  which  I  believe  have 
novelty.  One  is  the  use  of  the  diaphragm  valve  and 
exhauster  in  connection  with  the  solidifying  apparatus, 
and  which,  without  discussing  the  sufficiency  of  what 
the  specification  says,  shows  an  apparatus  which  works 
to  produce  what,  so  far  as  I  know,  is  a  new  and  useful 
result;  that  is,  it  automatically  took  care  of  the  regula- 
tion of  the  pressure  in  the  chamber,  [21]  and  of  the 
functions  of  a  vent  to  atmosphere."  (Vol.  17,  p.  1964, 
line  9  et  seq.)    (Italics  supplied.) 

The  invention  was  apparently  then,  according  to  Jones, 
in  the  abihty  to  maintain  a  "definite"  pressure  within  the 
chamber.  Jones  defined  "definite"  as  "constant"  or  "uni- 
form." He  testified  that  those  two  devices,  81  and  84, 
maintained  a  pressure  of  one  pound  to  less  than  zero 
gauge,  in  the  solidification  chamber  during  the  entire 
cycle  of  operation  of  the  machine.  The  exhauster,  81, 
functions  to  withdraw  gas  from  the  chamber  and  drive 
it  into  storage  for  re-use.  Apparatus  claims  31,  32,  34 
and  36  refer  specifically  to  "means  for  withdrawing  the 
unsolidified  gas  from  the  chamber."  Method  claim  39  re- 
fers to  the  maintaining  of  a  definite  pressure  in  the 
closed  chamber.    This  exhauster  and  valve  were   repre- 
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sented  to  the  Patent  Office,  during  the  prosecution  of  the 
patent,  as  essential  elements. 

Plaintiffs'  witnesses  testified  that  certain  experiences  of 
Cole  and  McLaren,  the  patentees,  had  caused  them  to 
devise  the  exhauster  and  the  diaphragm  valve.  Blocks  of 
solidified  carbon  dioxide  had  blown  up  in  their  faces. 
The  blocks  which  they  were"  manufacturing  were  not 
stable  and  frequently  disintegrated,  due  to  gas  and  air 
content.  So  they  decided  to  keep  the  pressure  down  dur- 
ing manufacture  to  one  pound  or  less  and  void  those  dif- 
ficulties and  imperfections. 

There  is,  however,  some  confusion  in  Jones'  testimony 
because  he  spent  a  good  deal  of  his  time  describing  the 
[22]  making  of  solidified  carbon  dioxide  in  a  chamber 
designed  to  withstand  pressures  of  50  pounds  or  more. 
Triple  point  ice  is  made  at  a  pressure  of  about  60.4 
pounds,  or  higher.  Commercially,  that  was  the  frequent 
practice  in  the  use  of  the  Cole  and  McLaren  apparatus. 
In  that  operation  it  would  be  necessary  to  have  a  closed 
chamber.  Otherwise,  the  exhauster,  81,  would  operate  to 
reduce  the  pressure  down  to  around  zero  gauge,  and 
only  snow  ice  could  be  made.  One  could  not  use  the  ex- 
hauster and  diaphragm  valve  on  an  apparatus  with  an 
open  vent  to  atmosphere  because  both  air  and  gas  would 
be  sucked  into  the  system,  thus  interfering  with  success- 
ful operation.  To  make  triple  point  ice,  the  vent  would 
have  to  be  closed  and  81  and  84  cut  off,  wholly  or  par- 
tially, by  a  valve  (No.  80A)  on  the  conduit  line  leading 
from  the  chamber  to  the  exhauster   (No.  80  of  Fig.   1). 

Jones  in  referring  to  Fig.  5  of  the  patent  in  suit  said: 
"As  to  structural  elements  in  the  apparatus  of  Fig.  5,  I 
see  two  elements   there  peculiar  to  its  use  with  carbon 
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dioxide;  the  double  jacket,  102,  and  the  dividing  or  sepa- 
rating" members,  110.  But  with  those  minor  exceptions, 
I  see  no  novel  mechanical  element  in  the  apparatus  it- 
self whatsoever."     (Vol.   17,  p.   1963.) 

It  must  be  noticed  in  this  connection,  however,  that 
the  claims  do  not  refer  to  a  double  jacket  wall  or  chamber 
and  do  not  include  the  separating  members,  110.  If  those 
two  items  (81  and  84  on  the  one  hand  and  102  and  110 
on  the  other)  [23]  are  all  there  is  to  the  invention  of 
Cole  and  McLaren  and  to  the  claims  of  the  patent  in 
suit,  then,  manifestly,  defendants  do  not  infringe  because 
they  have  no  exhauster  or  diaphragm  valve  to  suck  gas 
out  of  the  chamber.  They  use  a  vent  open  to  the  air. 
Nor  do  they  use  the  double  jacket  or  the  separating 
members  in  the  pressing  chamber. 

See:  Black  Diamond  Coal  Mining  Co.  v.  Excelsion 
Coal  Co.,  156  U.  S.  611; 

Wright  V.  Yuengling,  155  U.  S.  47; 
Derby  v.  Thompson,   146  U.  S.  476. 

Likewise,  if  all  Cole  and  McLaren  did  by  their  invention 
was  to  improve  the  wall  construction  or  the  gas  with- 
drawing means  of  an  old  combination,  they  claimed  more 
than  they  invented  in  the  patent  in  suit. 

See  Lincoln  Co.  v.  Stewart- Warner  Corp.,  303  U.  S. 
545,  549,  550,  and  cases  there  cited. 

But  counsel  for  plaintiffs  do  not  seem  to  follow  Jones 
and  are  unwilling  to  accept  any  such  narrow  construction 
or  limited  interpretation  of  the  patent  claims.  Judge  Mor- 
ris says  that  the  exhauster,  81,  and  the  valve,  84,  are 
not  part  of  Fig.  5  or  its  claim,  or  requisite  thereto  (Pages 
2269-70).    He  says  that  the  statute  required  them  to  give 
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one  example  or  way  in  which  Fi^.  5  could  be  made  to 
function,  and  the  patentee  merely  gave  an  example. 

Mr.  Caughey,  of  plaintiffs'  counsel  (Page  2230),  when 
asked  by  the  court  to  state  "Just  exactly  what  you  claim 
was  invention,  just  exactly  what  were  the  improvements 
to  the  [24]  apparatus,  just  what  were  the  method  claims 
which  were  secured,  properly  secured,  by  Cole  and  Mc- 
Laren through  this  patent,"  said  in  substance:  The  in- 
vention resided  in  envisioning  that  you  could  form  car- 
bon dioxide  in  a  closed  machine;  then  constructing  a 
closed  machine  to  do  it  in,  which  closed  machine  consisted 
of  a  closed  chamber,  close  [24-a]  in  the  respect  that  it 
would  not  come  in  contact  with  the  atmosphere  which 
would  have  a  deteriorating  effect  on  the  product;  that, 
without  tamping,  you  could  so  distribute  carbon  dioxide 
solid  so  that  it  could  be  pressed  in  the  same  machine  and 
could  be  pressed  sufficiently  so  that  it  would  give  a  com- 
mercial product  in  a  closed  machine;  and  the  means  used 
being  hydraulic  plungers  to  compress  it,  an  hydraulically- 
operated  platen  below  to  hold  against  the  pressure  so  that 
the  machine  could  be  thereafter  opened  so  that  the  block- 
could  be  removed. 

Mr.  Caughey  said  that  he  was  referring  specifically  to 
Fig.  5  and  to  the  fact  that  it  did  away  with  the  neces- 
sity of  tamping,  which  was  inherent  in  prior  art  opera- 
tions. He  further  said  that  the  elimination  of  the  tamp- 
ing and  the  making  and  pressing  in  a  closed  machine, 
away  from  the  atmosphere,  in  combination,  was  the  in- 
vention. He  felt  that  by  a  proper  interpretation  the  claims 
were  sufficiently  broad  to  define  the  invention,  making  use 
of  the  knowledge  of  the  prior  art  and  the  skill  of  those 
trained  in  the  art. 
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Counsel  for  defendants  feel  that  plaintiffs  are  very 
adroit  in  shifting  their  position  to  meet  every  objection; 
that  they  are  extremely  resourceful.  However,  defend- 
ants strongly  urge — in  fact,  insist — that  the  claims  of  the 
patent  in  suit  are  all  clearly  invalid  because  of  many 
fatal  defects.  They  maintain  that  if  one  were  completely 
to  ignore  the  broad  construction  of  the  claims  placed 
upon  them  [25]  by  plaintiffs  and  were  to  place  a  limited 
interpretation  thereon,  to  the  end  that  some,  at  least,  of 
those  claims  could  be  held  valid,  they,  the  defendants, 
cannot  be  held  to  infringe.  Defendants  contend  that  in 
their  H.P.M.  and  Frick  presses  they  do  not  use  a  closed 
chamber ;  that  they  do  not  use  an  exhauster  and  diaphragm 
valve;  that  they  do  not  use  a  definite  constant  pressure 
during  their  cycle  of  operations.  They  say  their  chamber 
is  opened  to  atmosphere  during  the  formation  of  the 
block  and  before  pressing,  and  that  in  triple  point  opera- 
tions in  the  two  presses  the  supply  of  liquid  carbon  dioxide 
is  not  shut  off  after  a  desired  amount  of  solid  is  accu- 
mulated. 

But  defendants  urge  emphatically  that  the  claims  are 
all  invalid  and  that  those  units  of  the  industry — not  yet 
owned  or  controlled  by  plaintiffs  and  their  associates — 
should  be  relieved,  once  and  for  all,  of  the  necessity  of 
paying  tribute  to  plaintiff's  virtual  monopoly  predicated 
upon  licensing  under  an  invalid  patent. 

Defendants  quote  as  being  pertinent  to  the  case  at  bar 
the  statement  of  the  distinguished  Judge  Learned  Hand 
in  Kalamazoo  Loose  Leaf  Binder  Co.  v.  Wilson  Jones 
Loose  Leaf  Co.,  286  Fed.  715,  at  page  720: 

"It  is  strange  that  32  claims  should  be  solemnly  argued 
in  250  pages  of  brief,  seeking  to  monopolize  a  substantial 
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business,  with  such  a  puny  support  behind  them.  The 
power  of  words  is  great,  greater,  I  sometimes  think,  in 
patent  [26]  cases  than  in  any  others;  but  the  result  must 
depend  upon  the  machines  devised,  and  here  nothing  of 
consequence  was  devised.  The  whole  paraphernalia  of 
patents  and  claims,  with  their  endless  mutation  of  clause, 
stands  in  the  end  upon  no  addition  to  the  art  which  the 
art  did  not  inevitably  bear  in  its  bosom.  It  is  merely  a 
tribute  to  the  instinct  of  salesmanship,  and  to  the  in- 
genuity, not  of  the  supposed  inventors,  but  of  their  able 
solicitors." 

The  eight  claims  of  the  patent  in  suit  seem  to  the  [26- a] 
defendants  to  hang  by  eight  purely  imaginary  threads  of 
inventive  genius;  but  they  are  each  firmly  bolstered,  ar- 
tistically buttressed  and  elaborately  supported  by  a  struc- 
ture of  skilled  representatives,  patent  experts,  mechani- 
cal engineers,  super  salesmen,  persuaders,  business  or- 
ganizers and  executives  and  geniuses  of  monopoly  and 
protection. 

One  of  these  contentions  of  defendants  requires  par- 
ticular and  preferential  treatment,  and  I  think  should 
be  taken  up  first  in  order.  It  strikes  at  the  heart  of 
plaintiffs'  case. 

It  is  admittedly  a  fundamental  principle  of  patent  law 
that  a  valid  patent  may  only  issue  to  the  first  and  original 
inventor.  It  is  the  contention  of  defendants  that  the 
patentees  of  the  patent  in  suit,  were  not  the  first  in- 
ventors, and  that,  therefore,  the  patent  in  suit  is  invalid. 
Manifestly,  there  can  be  no  infringement  of  an  invalid 
patent  (Williamette-Hyster  Co.  v.  Pacific  Car  &  Foundry 
Co.,  Ninth  Cir.,  122  Fed.  (2d)  492). 
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It  seems  to  the  court  that  we  should  carefully  analyze 
this  contention  of  defendants  that  James  W.  Martin 
was  the  first  inventor  and  that  he  not  only  made  the 
invention,  but  [27]  built  the  apparatus  and  subjected  it 
to  prior  commercial  use.  To  do  this  properly  will  take 
some  time,  but  it  seems  to  the  court  necessary  because  of 
the  importance  of  the  law  involved  and  the  application  of 
the  facts  to  the  law.  It  is  the  contention  of  defendants 
that  the  structure  of  this  Martin  machine  answers  every 
requirement  of  the  claims  of  the  patent  in  suit;  that  the 
elements  function  in  the  same  way;  that  they  perform 
the  same  operation  and  that  they  obtain  the  same  result 
as  the  Cole  and  McLaren  machine. 

The  testimony  on  this  question  of  prior  invention  and 
use  by  Martin  is  conflicting.  We  have,  on  the  one  hand, 
the  oral  testimony,  at  the  trial,  of  James  W.  Martin  and 
Walter  Lee  Hood.  Supplementing  this  testimony  is  the 
testimony  of  Edwin  G.  Eppenbach,  taken  by  deposition 
in  New  York  on  June  5,  1944,  during  the  course  of  this 
trial,  and  partially  supported  by  records.  This  testimony 
produced  by  defendants  supports  the  prior  public  and 
commercial  use  of  the  unitary  machine  described. 

Present  and  testifying  at  the  trial  were  two  witnesses 
for  plaintiffs,  Harry  W.  Cole  and  Malcolm  W.  Mc- 
Laren, patentees  of  the  patent  in  suit.  Each  of  these 
witnesses  contradicted  to  some  extent  the  testimony  of 
defendants'  witnesses,  particularly  as  this  testimony  re- 
lated to  conversations  with  Martin,  Hood,  et  al.  about  the 
prior  use  of  the  Martin  unitary  machine.  Each  denied 
any  knowledge  of  Martin's  machine,  either  through  oral 
conversations  or  by  [28]  seeing  the  machine  in  operation, 
or  otherwise. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1623 

Plaintiffs,  relying  upon  the  decision  in  the  Barbed 
Wire  Patent  case,  145  U.  S.  275,  and  cases  prior  and 
subsequent  thereto,  contend  that  the  evidence  produced 
by  defendants  should  be  distrusted  and  discarded  because 
it  is  merely  oral  testimony,  not  corroborated  by  docu- 
mentary or  real  evidence. 

The  decision  of  the  Suprerne  Court  in  the  Barbed  Wire 
Patent  case  is  classic;  and  it  has  been  explained  by  the 
Supreme  Court  and  followed  by  the  other  federal  courts 
through  a  long  line  of  decisions.  Before  we  consider  the 
evidence,  let  us  briefly  review  this  line  of  authorities. 

In  the  Barbed  Wire  Patent  case,  the  court  said,  at 
page  284: 

''We  have  now  to  deal  with  certain  unpatented  devices, 
claimed  to  be  complete  anticipations  of  this  patent,  the 
existence  and  use  of  which  are  proven  only  by  oral  tes- 
timony. In  view  of  the  unsatisfactory  character  of  such 
testimony,  arising  from  the  forgetfulness  of  witnesses, 
their  liability  to  mistakes,  their  proneness  to  recollect 
things  as  the  party  calling  them  would  have  them  recollect 
them,  aside  from  the  temptation  to  actual  perjury,  courts 
have  not  only  imposed  upon  defendants  the  burden  of 
proving  such  devices,  but  have  required  that  the  proof 
shall  be  clear,  satisfactory  and  beyond  a  reasonable  doubt. 
Witnesses  whose  memories  are  prodded  by  the  eagerness 
of  interested  parties  to  elicit  testimony  favorable  to  them- 
selves are  not  usually  to  be  [29]  depended  upon  for  ac- 
curate information.  The  very  fact,  which  courts  as  well 
as  the  public  have  not  failed  to  recognize,  that  almost 
every  important  patent,  from  the  cotton  gin  of  Whitney 
to  the  one  under  consideration,  has  been  attacked  by  the 
testimony    of    witnesses    who    imagined    they    had    made 
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similar  discoveries  long  before  the  patentee  had  claimed 
to  have  invented  his  device,  has  tended  to  throw  a  certain 
amount  of  discredit  upon  all  that  class  of  evidence,  and 
to  demand  that  it  be  subjected  to  the  closest  scrutiny. 
Indeed,  the  frequency  with  which  testimony  is  tortured, 
or  frabricated  outright,  to  build  up  the  defense  of  a 
prior  use  of  the  thing  patented,  goes  far  to  justify  the 
popular  impression  that  the  inventor  may  be  treated  as 
the  lawful  prey  of  the  infringer." 

See  also  Adamson  v.  Gilliland,  242  U.  S.  350; 

Radio  Corp.  of  America  v.  Radio  Engineering  Labora- 
tories, 293  U.  S.  1 ; 

Electric  Storage  Battery  Co.  v.  Shimadzu,  307  U.  S. 
5,  20; 

Deering  v.  Winona  Harvester  Works,  155  U.  S.  286; 

Eibel  Process  Co.  v.  Minnesota  &  Ontario  Paper  Co., 
261  U.  S.  45; 

Symington  Co.  v.  National  Castings  Co.,  250  U.  S. 
383; 

Smith  v.  Hall,  301  U.  S.  216; 

Corona  Cord  Tire  Co.  v.  Dovan  Chemical  Corp.,  276 
U.  S.  358. 

Coffin  V.  Ogden,  85  U.  S.   120.   [30] 

This  question  has  been  before  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  has  been  most  care- 
fully considered  in  a  number  of  cases.    See,  among  others : 

Waterloo  Register  Co.  v.  Atherton,  38  Fed.   (2d)   75; 
Rown  V.  Brake  Testing  Equipment  Corp.,  38  Fed.  (2d) 
220,  224; 

Baker  v.  Dean,  80  Fed.  (2d)  658; 
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Paraffine  Companies,  Inc.  v.  McEverlast,  Inc.,  84  Fed. 
(2d)  335. 

It  has  also  been  before  the  Circuit  Courts  of  other  Cir- 
cuits.   For  example: 

Becker  v.  Electric  Service  SuppHes  Co.,  7  C.  C.  A.,  98 
Fed.  (2d)  366. 

You  gentlemen  are  all  familiar  with  these  cases  and 
they  have,  many  of  them,  been  the  subject  of  discussion 
during  the  progress  of  this  case.  Judge  Denman,  speak- 
ing for  the  Ninth  Circuit  in  the  case  of  Paraffine  Com- 
panies, Inc.  V.  McEverlast,  Inc.,  84  Fed.  (2d)  335,  has 
stated  the  general  rule  governing  this  matter  in  an  exem- 
plary manner  as  follows,  p.  339; 

"The  burden  of  proof  on  the  issue  of  prior  public  use 
rests  heavily  upon  the  party  seeking  to  show  such  use. 
Of  such  a  defense  the  Supreme  Court  has  said:  'Courts 
have  not  only  imposed  upon  defendants  the  burden  of 
proving  such  devices,  [31]  but  have  required  that  the  proof 
shall  be  clear,  satisfactory,  and  beyond  a  reasonable 
doubt.'  Washburn,  etc.,  Co.  v.  Beat  'Em  All  Barbed 
Wire  Co.,  143  U.  S.  275,  284,  12  S.  Ct.  443,  447,  36 
L.  Ed.  154. 

"To  the  same  effect  are  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286,  300,  301,  15  S.  Ct.  118,  39  L. 
Ed.  153;  Eibel  Process  Co.  v.  Minnesota  &  Ontario 
Paper  Co.,  261  U.  S.  45,  60,  43  S.  Ct.  322,  67  L.  Ed. 
523;  Rown  v.  Brake  Testing  Equip.  Corp.  (C.  C.  A.  9), 
38  F.  (2d)  220,  223.  The  rule  has  been  recently  re- 
stated, perhaps  modified,  in  Radio  Corp.  v.  Radio  En- 
gineering Laboratories,  293  U.  S.  1,  7,  55  S.  Ct.  928,  931, 
79  L.  Ed.  163,  where  the  Supreme  Court,  speaking 
through    Mr,    Justice    Cardozo,    said:     'Sometimes    it    is 
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said  that  in  a  suit  for  infringement,  when  the  defense  is 
a  prior  invention,  'the  burden  of  proof  to  make  good  this 
defense'  is  'upon  the  party  setting  it  up,'  and  'every  rea- 
sonable doubt  should  be  resolved  against  him.'  (Citing 
cases.)  Again  it  is  said  that  'the  presumption  of  the 
validity  of  the  patent  in  such  that  the  defense  of  invention 
by  another  must  be  established  by  the  clearest  proof — 
perhaps  beyond  reasonable  doubt'  (Citation.)  The  con- 
text suggests  that  in  these  and  like  phrases  the  courts 
were  not  defining  a  standard  in  terms  of  scientific  ac- 
curacy or  literal  precision,  but  were  offering  counsel  and 
suggestion  to  guide  the  course  of  judgment.  Through  all 
the  verbal  variances,  however,  there  runs  this  common 
core  of  thought  and  truth,  that  one  [32]  otherwise  an 
infringer  who  assails  the  validity  of  a  patent  fair  upon 
its  face  bears  a  heavy  burden  of  persuasion,  and  fails 
unless  his  evidence  has  more  than  a  dubious  prepon- 
derance.' 

"We  think  the  defendant's  evidence  in  this  case  dis- 
charges 'a  heavy  burden  of  persuasion,'  that  it  'has 
more  than  a  dubious  preponderance,'  and,  in  so  far  as 
evidence  consisting  entirely  of  depositions  can  do  so,  that 
it  proves  anticipation  'beyond  a  reasonable  doubt.'  "    *    *    * 

"What  this  court  has  previously  said  of  a  defense  of 
prior  public  use,  based  entirely  upon  depositions,  is  ap- 
plicable here:  'If  this  story  is  substantially  untrue,  it  is 
willfully  false,  and  constitutes  perjury  of  the  most  fla- 
grant type;  it  cannot  be  accounted  for  upon  the  theory 
of  trick  of  memory  or  innocent  mistake.  *  *  *  'Pq 
reject  such  testimony  taken  as  a  whole,  or  to  decline 
to  believe  it,  would,  in  effect,  be  to  nullify  the  provision 
of  the  statute,  by  exacting  an  impossible  standard  of 
evidence.    The  testimony  is  not  contradicted,   is  not  in- 
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herently  improbable,  and  would,  we  think,  be  accepted 
as  satisfactory  and  convincing,  if  not  wholly  conclusive, 
in  any  other  kind  of  case,  criminal  or  civil.  Rown  v. 
Brake  Testing  Equipment  Corp.  (C.  C.  A.  9),  38  F. 
(2d)  220,  224." 

Without  attempting  to  analyze  *at  this  time  each  of  these 
cases  and  the  many  others  in  federal  courts  which  have 
followed  these  general  principles,  suffice  it  to  say  that 
the  [ZZ]  responsibility  seems  to  rest  upon  the  trial  court 
carefully  to  examine  evidence  and  thoughtfully  to  observe 
the  atmosphere  of  judicial  caution  which  seems  to  per- 
meate these  decisions.  These  cogent  admonitions  do  not 
mean  that  the  trial  court  should  forget  the  fundamental 
principles  of  evidence,  nor  that  he  should  discard  credible 
testimony  merely  because  it  is  oral  and  because  it  deals 
with  events  and  circumstances  long  past.  The  trial  court 
must,  however,  examine  the  evidence  most  critically  and 
must  bring  to  bear,  upon  that  judgment  of  credibility, 
all  of  his  training  and  experience  and  all  of  his  knowl- 
edge of  the  propensities  and  vagaries  of  human  be- 
ings.   [34] 

Let  us  then  consider  as  briefly  as  is  possible  imder  the 
circumstances — manifestly  we  can't  be  very  brief  because 
of  the  amount  of  testimony  involved  and  the  importance 
of  it — the  evidence  having  to  do  with  this  particular 
point. 

Martin  is  a  distingtiished  engineer,  an  inventor,  and  a 
man  who  was  scientifically  interested  in  the  solid  carbon 
dioxide  industry  almost  from  its  beginnings.  He  was 
an  engineer  in  a  position  of  responsibility  for  a  predeces- 
sor of  one  of  the  plaintiffs  in  this  case,  Prest-Air  Cor- 
poration, and  a  professional  man  who  is  entitled  to  a  re- 
spectful hearing. 
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He  went  to  the  Prest-Air  Corporation  as  early  as 
January  16,  1925.  Martin's  testimony  is,  in  effect,  as 
follows:  I  am  going  to  be  rather  full  about  it,  because 
I  think  it  is  important. 

When  he  first  came  to  work  for  that  corporation,  one 
Pierre  E.  Haynes  gave  him  a  sketch  of  a  machine  similar 
to  that  shown  in  the  Haynes  British  patent,  Ex.  M. 
That  sketch  was  of  a  character  sufficient  to  permit  an 
engineer,  or  even  a  good  all-around  mechanic,  to  build 
the  machine.  He,  Martin,  made  drawings  of  this  ma- 
chine, which  was  a  unitary  machine  designed  to  make 
solid  carbon  dioxide  and  press  it  into  a  block.  This  work 
was  done  about  February,  1925,  and  the  machine  similar 
to  that  shown  on  Ex.  L  was  built  by  Eppenbach,  Incor- 
porated, or  some  concern  under  the  immediate  direction 
of  Edwin  G.  Eppenbach.  This  first  machine  was  [35] 
placed  in  operation  at  the  Maspeth  plant  of  Liquid  Car- 
bonic Company  on  Long  Island,  a  stock  owner  of  one 
of  the  many  predecessors  of  plaintiff,  sometime  early  in 
March,  1925.  He  particularly  remembers  that  the  work- 
ing drawings  were  made  in  January  and  February,  1925, 
and  he  has  reason  to  remember  the  date.  His  wife  had 
just  moved  up  to  New  York  with  their  young  child  and 
had  taken  an  apartment  of  one  of  his  friends  at  Co- 
lumbia University,  and  she  was  very  much  disturbed 
as  to  the  amount  of  time  he  had  to  spend  at  the  plant, 
thus  leaving  her  alone  in  New  York  City. 

This  Haynes-Martin  sketch  for  the  machine  was  left 
with  Dry  Ice  Corporation,  the  successor  of  Prest-Air,  and 
predecessor  of  one  of  the  plaintiffs  in  this  case.  At  the 
trial  Martin  presented  an  explanation  of  this  machine  in 
sketch  form.    (Ex.  M.)    This  sketch  was  made  just  be- 
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fore  the  trial  but,  the  witness  testified,  was  made  from 
his  clear  memory  as  to  what  was  constructed  by  Eppen- 
bach  under  his  direction. 

Some  changes  he  said  were  made  in  the  machine  dur- 
ing the  months  of  March  and  April,  1925,  although  the 
first  machine  was  actually  placed  in  operation  at  Mas- 
peth  in. March,  1925.  The  first  change  was  the  removal 
of  the  cylindrical  snow  chamber  and  the  introduction  of 
the  liquid  carbon  dioxide  at  the  base  of  the  cone.  The 
second  modification  was  to  take  off  the  cone  and  to  place 
a  screen  in  the  gas  return  line.  The  turn  modification 
was  the  use  of  a  wedge-shaped  screen  and  the  introduc- 
tion of  liquid  carbon  [Z6]  dioxide  directly  into  the  side 
of  the  pressing  chamber. 

Two  of  these  machines,  as  indicated  by  Exs.  L,  O,  P, 
were  in  actual  operation  at  least  until  July  of  1925,  and 
dry  ice  blocks  made  on  the  machines  were  actually  sold 
to  customers  for  some  months.  Martin  estimated  that  be- 
tween 15  and  20  tons  of  blocks  were  made  on  these 
machines  and  actually  sold  prior  to  July,  1925.  Walter 
L.  Hood  was  in  charge  of  production  at  Maspeth  for 
the  period  between  April  and  July  of   1925. 

In  the  early  months  of  1925  there  was  not  yet  de- 
veloped in  this  country  a  ready  market  for  solidified 
carbon  dioxide,  although  dry  ice  was  put  into  ice  cream 
cabinets,  Eskimo-Pie  jars,  etc.  An  ice  cream  company 
in  Philadelphia  used  the  product  made  on  the  Martin 
machine  to  ship  ice  cream  into  New  York.  This  Martin 
unitary  machine  was  designed  to  make  blocks  of  dry  ice 
about  3-1/2  inches  square  and  about  7  or  8  inches  long. 

Just  before  the  heavy  demand  for  the  July  4th  trade, 
at  least  one  snow  tank  was  placed  in  operation  at  Maspeth 


1630    International  Carbonic  Engineering  Co.  vs. 

by  Dry  Ice  Corporation,  and  several  were  ordered  for  the 
making  of  the  larger  blocks — 10  x  10  inches. 

Between  April  and  June,  1925,  Schraft's  put  dry  ice 
in  their  windows  in  New  York  as  a  matter  of  curiosity. 
These  blocks  of  dry  ice  were  readily  accepted  by  the 
trade  and  the  volume  of  business  became  so  heavy  that 
the  trade  could  not  be  supplied.  Some  of  the  customers 
insisted  upon  [^7]  larger  blocks  of  dry  ice,  usually 
10  X  10-inch  blocks,  and  these  had  to  be  made  on  snow 
tank  machines  as  the  Martin  unitary  machine  only  made 
blocks  of  about  3-1/2-inch  square. 

The  apparatus  shown  on  Exhibits  L,  O,  and  P,  were 
openly  used  in  manufacturing  operations  at  the  Maspeth 
plant,  so  that  anyone  who  wished  might  come  in  and  see 
them.  About  September,  1926,  Dry  Ice  Company's  opera- 
tions were  moved  from  Maspeth  to  the  General  Carbonic 
plant  at  Sixth  and  East  River,  Long  Island. 

It  cost  about  $2,000  apiece  to  build  the  first  unitary 
machine  or  machines  in  1925.  The  snow  tanks  only  cost 
about  $400.  It  would  cost  about  $10,000  to  make  a  unitary 
machine  to  produce  the  10-inch  blocks  and  would  take 
some  time  to  make;  so  they  installed  the  snow  tanks. 
One  of  these  unitary  machines  was  stored  in  the  yard  of 
the  General  Carbonic  plant  after  the  move  was  made. 

While  the  company  was  conducting  its  operations  at 
the  General  Carbonic  plant,  Martin  discussed  the  making 
of  solid  blocks  of  carbon  dioxide  with  Malcolm  W.  Mc- 
Laren who  was  Superintendent  at  the  General  Carbonic 
plant.  Mr.  Hood  and  two  other  employees,  Mr.  Fitz- 
patrick  and  Mr.  Sherwood,  were  sometimes  present.  Dur- 
ing these  conversations  Martin  discussed  with  McLaren 
the  possibilities  of  doing  pressing  and  tamping  and  snow 
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formation  all  in  one  housing  so  as  not  to  waste  gas. 
These  conversations  occurred  almost  immediately  after 
the  move  to  General  Carbonic  in  September,   [38]    1926. 

Martin  further  testified  that  the  machines  used  by 
Martin  and  described  on  Exhibits  L,  O,  and  P,  meet, 
structurally,  all  the  requirements  of  the  patent  in  suit. 
The  machine  consisted  of  a  pressing  chamber  provided 
with  a  closure.  The  closure  was  a  plate  removably  at- 
tached to  the  end  of  the  chamber  by  means  of  a  C  clamp 
(9R.  962).  The  machine  was  provided  an  inlet  for  the 
liquid  CO2  and  it  included  a  pressing  plunger  movable 
within  the  chamber.  The  blocks  were  ejected  by  the  pis- 
ton (9R.  964). 

The  unitary  Martin  press  was  operated  to  make  indi- 
vidual blocks  and  as  an  extrusion  press  (9R.  963).  The 
walls  were  one  inch  thick  and  capable  of  withstanding 
high  pressures.  Some  difficulty  was  encountered  in  driv- 
ing the  plunger  of  the  press  w^hen  high  pressures  existed 
within  the  chamber,  so  a  relief  valve  to  atmosphere  was 
put  in.  Both  snow  blocks  and  triple  point  ice  were  made 
on  the  machine.  The  pressing  plunger  did  not  operate 
continuously,  liquid  CO2  being  injected  into  the  pressing 
chamber  while  the  piston  was  stationary.  After  snow  was 
formed  in  the  pressing  chamber  and  injection  of  liquid 
discontinued,  the  vent  to  atmosphere  was  opened  and 
then  the  piston  was  operated  to  compress  the  snow  into 
a  block  against  the  closure  plate,  which  was  held  in  place 
by  means  of  a  C  clamp.  The  plate  was  removed  to  permit 
the  block  to  be  discharged,  and  then  replaced. 

Martin  testified  that  the  large  unitary  machine  capable 
of  producing  the  10  x  10  blocks  was  not  made  because 
Dry  Ice   [39]    Corporation  did  not  have  the  money  and 
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it  would  have  been  necessary  to  make  new  patterns  and 
increase  the  proportions  of  the  entire  machine  but  no 
changes  in  principle  of  operation  or  of  design  were  con- 
templated. Dry  Ice  Corporation  was  not  reorganized  and 
did  not  procure  any  additional  capital  until  the  fall  of 
1927. 

Martin  made  a  very  good  impression  upon  the  court. 
He  seemed  to  be  trying  to  tell  the  truth  with  meticulous 
care  and  to  remember  exactly  how  the  machine  was  de- 
signed, constructed  and  operated.  The  fact  that  he  was 
not  sure  of  every  detail  impressed  the  court  as  indicating 
the  conscientious  nature  of  his  testimony. 

Martin  left  the  employ  of  the  Dry  Ice  Corporation  in 
late  1928,  and  has  since  that  time  not  been  connected 
with  the  plaintiff  corporation  or  any  of  its  predecessors. 
He  has  no  financial  interest  whatsoever  in  the  defendants. 
It  did  not  appear  that  he  was  attempting  to  color  his 
testimony  in  any  way  either  in  favor  of  or  against  any 
of  the  parties  to  the  litigation.  He  is  not  the  ordinary 
casual  observer  witness,  nor  even  the  ordinary  lay  wit- 
ness. He  is  a  highly  trained  mechanical  engineer  who 
was  interested  professionally  in  dry  ice  and  its  manu- 
facture and  one  who  w^ould  naturally  remember  design. 

After  he  had  appeared  in  court,  Martin's  deposition 
was  taken  in  New  York  following  the  deposition  of  Mr. 
Eppenbach.  By  the  testimony  of  Eppenbach,  Martin's 
memory  was  refreshed.  [40]  He  then  stated  that  several 
unitary  machines  of  the  L,  O,  P  type  were  made  and 
delivered  and  that  three  of  those  came  from  one  Purvis. 
His  memory  was  refreshed  as  to  the  nature  of  the  work 
done  by  Eppenbach  and  the  reasons  for  returning  to 
the  snow  machine  operations.    Some  slight  discrepancies 
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in  testimony  and  Martin's  failure  to  remember  some  de- 
tails in  the  first  instance  seem  only  natural  to  the  court. 

Walter  Lee  Hood  is  also  an  engineer  of  standing  and 
ability,  a  resident  of  Houston,  Texas,  not  now  engaged 
in  the  dry  ice  industry  in  any  way,  or  in  any  way 
financially  or  otherwise  interested  in  the  plaintiff  or  de- 
fendant companies. 

Hood  testified  substantially  as  follows:  He  was  em- 
ployed by  Dry  Ice  Co.,  predecessor  of  plaintiffs,  about 
the  10th  of  April,  1925.  Prior  to  that  time  he  had  been 
with  Carbide  and  Carbon  Chemical,  but  he  left  that  com- 
pany at  the  end  of  March,  1925.  He  went  directly  to 
work  for  Dry  Ice  Corporation  at  the  Liquid  Carbonic 
plant  at  Maspeth,  Long  Island,  about  April  10,  1925. 

He  testified  that  when  he  first  got  there  they  were  using 
a  unitary  machine  consisting  of  a  cylindrical  tank  with 
a  funnel  bottom  in  which  snow  would  form  leading  into 
a  pressing  chamber.  The  machine  was  provided  with  an 
inlet  for  [41]  liquid  CO2  and  a  gas  outlet.  A  pressing 
plunger  operated  in  the  horizontal  pressing  chamber  and 
compressed  the  snow  into  blocks  3-1/2  inches  square  by 
8  inches  long,  against  a  closure  plate  held  by  a  C  clamp. 
The  walls  of  the  chamber  were  about  one  inch  thick  to 
withstand  pressure. 

When  he  actually  got  dowii  to  work  in  the  middle  of 
April,  1925,  the  machine  was  working.  He  testified  that 
Exhibit  L  represented  the  machine  being  used  at  that  time 
in  diagrammatic  form. 

In  describing  the  operation  of  the  machine  he  testified 
that  liquid  CO2  was  supplied  to  the  chamber  ( 14  R. 
1613),    that   the   chamber   was   closed   or    sealed   to   the 
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atmosphere  (14  R.  1613),  that  the  liquid  CO2  so  sup- 
pHed  was  in  part  converted  to  a  solid  and  in  part  to  a 
gas  (14  R.  1614),  that  the  supply  of  liquid  CO2  was  shut 
off  after  the  solid  was  formed  and  before  the  compres- 
sion of  the  solid  into  a  block  (14  R.  1616).  The  snow 
was  compressed  against  the  plate  (15  R.  1650).  After 
being  compressed  into  a  block,  the  closure  plate  was  re- 
moved and  the  block  kicked  out. 

He  testified  that  he  was  entirely  familiar  with  the 
snow  tank  method  of  operation  and  that  in  June  of  1925 
the  company  began  to  use  the  snow  tanks  for  making 
snow  for  blocks  of  both  sizes,  10  x  10  and  3-1/2  inches. 
He  said  that  in  June,  1925,  a  second  unitary  machine 
of  the  type  of  Ex.  L  was  delivered  to  Maspeth  and  he 
thought  possibly  also  a  third  machine.  He  substantiated 
the  testimony  of  [42]  Martin  as  to  the  general  design 
of  the  machine  and  as  to  the  changes  made  in  it.  He 
remembered  directing  the  installation  of  the  liquid  CO2 
inlet  directly  into  the  side  of  the  pressing  chamber  (14 
R.   1584). 

He  stated  that  the  machines  were  located  in  the  corner 
of  the  compressor  room  of  the  Liquid  Carbonic  Co.  plant 
at  Maspeth;  that  they  had  a  lot  of  visitors;  and  the 
unitary  machines  were  open  to  the  public  and  they  never 
had  any  instructions  not  to  let  the  public  into  the  plant. 
One  of  these  unitary  machines  was  kept  in  the  building 
there  at  Liquid  Carbonic,  after  they  started  using  the 
snow  tanks  to  expedite  manufacture  to  meet  the  demands; 
and  the  second  one  was  just  outside  the  door  along  the 
building;  both  machines  being  visible  to  anyone  who 
went  by,  being  merely  covered  with  grease  to  protect 
them. 


Natural  Carbonic  Products,  Inc.,  etc.,  et  al.     1635 

He  substantiated  in  general  the  statements  of  Martin 
as  to  oral  discussions  with  McLaren  in  which  the  unitary 
machine  was  described  to  McLaren  and  his  ItaHan  su- 
perintendent. He  said  that  they  told  McLaren  that  it 
was  an  enclosed  unitary  machine  not  exposed  to  the 
atmosphere  and  did  not  lose  carbon  dioxide;  that  the 
gas  went  back  into  the  system  and  stayed  in.  He  said 
he  gave  McLaren  as  definite  a  description  of  the  unitary 
machine  as  he  was  able  to  do.  He  cannot  remember  the 
exact  words  but  he  knows  it  was  as  complete  a  descrip- 
tion as  he,  a  trained  engineer,  was  capable  of;  that  he 
is  sure  that  he  told  McLaren  that  there  was  one  of  these 
[43]   machines  at  Eppenbach's. 

Hood  is  sure  that  Mr.  Cole,  the  other  joint  inventor, 
was  present  at  some  of  the  conversations  and  that  neither 
Mr.  McLaren  nor  Mr.  Cole  ever  told  him  that  they  were 
working  on  a  unitary  machine  of  that  type. 

Hood  left  Dry  Ice  the  first  of  May,  1929.  He  stated 
that  the  troubles  they  had  with  the  unitary  machine  were 
not  sufficient  to  prevent  their  operation  to  produce  ice 
commercially.  They  made  ice  with  the  machines  every 
day  from  April  10  until  after  July  4,  1925,  and  kept 
shipments  moving  all  the  time.  They  could  not  fill  the 
orders  and  had  to  ration  people.  He  said  that  each  of 
the  machines  with  the  various  modifications  they  made 
was  used  to  produce  solid  blocks  of  carbon  dioxide  which 
were  sent  out  to  customers.  He  personally  attended  to 
pick-up  sales  (14  R.  1577-1578)  and  testified  a  daily 
shipment  was  made  to  Canada  (14  R.  1579).  He  said 
that  the  unitary  machines  were  used  concurrently  with 
the  snow  tanks  for  a  time,  to  speed  up  production.  They 
put  in  more  snow  tanks  after  June,  1925.    He  described 
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the  unitary  machines  in  substantially  the  same  way  as 
they  were  described  by  Martin  and  was  not  shaken  in  his 
testimony  by  cross-examination. 

As  was  the  case  with  Mr.  Martin,  the  court  was  much 
impressed  by  the  testimony  of  Mr.  Hood.  He  seemed  to 
be  a  clean-cut,  thoroughly  trained  engineer,  entirely  un- 
prejudiced, attempting  to  tell  the  truth  exactly  as  he  re- 
membered it.  [44]  There  are  some  slight  discrepancies 
between  the  testimony  of  Hood  and  Martin  but  this 
failure  to  agree  on  every  detail  seems  to  strengthen — 
rather  than  weaken — the  testimony. 

As  said  by  the  judges  of  this  Ninth  Circuit  Court  in 
Wilson  &  Willard  Mfg.  Co.  v.  Bole,  227  Fed.  607,  at 
page  611 : 

"The  appellees  criticize  the  testimony  relating  to  the 
conference  of  February,  1911,  because  of  certain  dis- 
crepancies in  the  testimony  of  the  dififerent  witnesses  as 
to  how  the  conference  was  called,  what  was  said,  who 
was  present,  when  and  where  the  conference  was  held, 
etc.  These  minor  discrepancies  tend  to  strengthen  rather 
than  weaken  the  testimony.  The  witnesses  were  testify- 
ing to  what  transpired  more  than  four  years  before  the 
trial,  and  if  they  all  agreed  upon  every  detail  it  would 
afford  strong  and  convincing  proof  that  their  testimony 
was  prearranged." 

On  cross-examination,  counsel  for  plaintiff  carefully 
interrogated  Mr.  Hood  as  to  his  interest  in  the  case  and 
as  to  his  reasons  for  remembering  certain  things.  Hood 
was  not  shaken  in  his  testimony.  He  described  the  opera- 
tion of  the  machine  in  detail  and  his  memory  as  to  events 
and  circumstances  was  extremely  good.  As  a  trained 
engineer   his   memory   as   to   design   would   naturally   be 
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good.  He  said  that  the  idea  of  building  a  unitary  ma- 
chine to  make  the  10  x  10  blocks  was  still  alive  when  he 
left  the  company  in  1929. 

Mr.  Hood  testified  that  he  had  known  Mr.  Martin 
ever  since  he  came  with  the  company  in  April,  1925, 
but  that  he  [45]  had  not  talked  with  Mr.  Martin  about 
this  litigation.  He  said  that  he  arrived  in  Los  Angeles 
on  Friday  night  about  10:30,  while  the  trial  was  in 
progress;  that  he  saw  Mr.  Martin  several  times  between 
then  and  the  next  Monday  when  Martin  left  for  his 
home  in  New  York,  but  intentionally  did  not  talk  to  Mr. 
Martin  at  all  about  the  testimony  in  the  case.  He  had 
not  heard  Mr.  Martin  testify;  he  never  saw  the  exhibits; 
and  he  was  never  told  how  Mr.  Martin  had  testified. 
He  said  he  had  seen  Mr.  Martin  at  intervals  of  a  couple 
of  years  since  he  left  Dry  Ice  Corporation  in  1929,  but 
had  just  had  general  conversations  with  Martin  and  had 
never  discussed  this  litigation  with  him.  He  had  not 
seen  Mr.  Martin  in  Texas  within  the  last  several  months 
before  he  came  here,  and  the  words  "Dry  Ice"  were  never 
mentioned  between  them  during  the  fourteen  months  prior 
to  his  testifying. 

Counsel  for  plaintiff  seem  to  feel  that  it  is  almost  [45-a] 
inhuman  to  believe  that  Martin  and  Hood  did  not  talk 
over  their  testimony  before  they  went  on  the  stand.  The 
court  is  convinced  that  Mr.  Hood  was  telling  the  truth 
and  giving  the  facts  just  as  he  remembered  them;  and 
that  he  was  not  coached  either  by  Mr.  Martin  or  by 
either  of  the  attorneys  for  the  defendants. 

Hood  remembered  particularly  telling  Mr.  McLaren 
all  about  the  unitary  machine  in  Maspeth  about  October, 
1926  because  he  said  that  the  existence  of  such  a  unitary 
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machine  and  its  availability  was  the  only  argument  the 
company  had  to  meet  Mr.  McLaren's  objections  that  they 
were  wasting  too  much  carbon  dioxide  by  the  snow 
process. 

Hood  was  easily  able  to  fix  the  time  when  he  came  to 
the  Maspeth  plant  because  he  had  reason  to  know  that 
he  left  the  Carbide  and  Carbon  Chemical  at  the  end  of 
March,   1925  and  went  directly  to  Dry  Ice  Corporation. 

The  deposition  of  Edwin  G.  Eppenbach  was  taken  in 
New  York  after  the  court  refused  to  admit  certain  of  the 
account  sheets  from  Eppenbach's  books  of  account.  (Ex- 
R  for  identification,  later  Ex.  VV.) 

Mr.  Eppenbach  testified  that  his  business  was  on  Long 
Island;  that  he  had  been  engaged  in  business  for  30 
years  in  [46]  the  same  location.  He  builds  machinery. 
In  1925  he  had  between  20  and  24  men;  was  the  Secre- 
tary-Treasurer and  half  owner  of  the  company.  He  said 
that  they  started  some  work  in  1925  for  Prest-Air  Corp., 
which  later  became  Dry  Ice  Corp.  of  America.  He  dealt 
with  Mr.  Martin,  Mr.  Gray,  Mr.  Fitzpatrick  and  Mr. 
Black. 

He  assisted  in  the  design  of  the  equipment  and  built 
six  machines,  three  himself,  and  three  he  had  built  by 
a  friend  of  his,  Mr.  Purvis  of  Brooklyn.  The  first  one 
was  experimental  and^  was  built  under  his  supervision. 
He  had  both  a  pattern  and  a  machine  shop;  assembled 
the  machine  and  set  it  up  in  the  Liquid  Carbonic  plant 
in  Maspeth  for  Prest-Air  Corp. 

He  had  his  duplicate  bills  showing  the  first  entry  for 
Prest-Air  Corp.  on  August  11,  1924.  He  had  billings 
to  Prest-Air  from  the  date  of  the  original  entry  off  and 
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on  through  1925.  He  said  that  in  1925  he  made  a  com- 
pressor-type of  machine  for  Prest-Air  that  was  de- 
signed to  compress  dry  ice  into  7  or  8  inch  lengths  3  or  4 
inches  square.  He  described  the  machine  briefly  and  its 
action  and  said  they  set  up  that  machine  at  the  Liquid 
Carbonic  in  Maspeth  and  built  two  or  three  machines 
all  together  in  1925 — the  secondhand  third  machines  be- 
ing practically  the  same  as  the  first.  He  stated  that  he 
saw  the  machine  in  operation  with  the  pyramid-shaped 
screen  on  it  which  had  been  billed  on  April  25,  1925. 

He  thinks  that  the  second  machine  was  billed  to  [47] 
Prest-Air  on  May  4,  1925  at  the  price  of  $2,721.60,  and 
that  the  bill  was  paid  on  August  27,  1925.  He  remem- 
bered other  apparatus  built  for  the  company. 

On  cross-examination,  Mr.  Eppenbach  says  that  he  and 
Mr.  Purvis  delivered  six  machines  to  Prest-Air  or  Dry 
Ice,  and  that  he  saw  all  six  machines  out  at  the  Maspeth 
plant  in  September,  1925 ;  and  that  he  also  saw  one  at 
the  General  Carbonic  about  the  same  time. 

He  thinks  he  first  met  Mr.  Martin  in  October  of  1924 
because  they  started  working  for  Prest-Air  on  this  type 
of  apparatus  in  August  or  September,  and  it  was  2  or 
3  months  later  that  he  met  Mr,  Martin. 

The  last  use  that  he  knew  of  by  Dry  Ice  for  the 
machines  that  he  or  Purvis  built  for  them  was  in  Sep- 
tember, 1925,  at  which  date  he  knows  they  were  using 
them.    After  that  his  mind  was  turned  in  other  directions. 

It  is  but  natural  that  Mr.  Eppenbach  should  not  have 
the  detailed  information  of  Mr.  Martin  or  even  of  Mr. 
Hood,  but  it  is  significant  that  the  records  produced 
seemed  to  substantiate  the  dates  upon  which  the  events 
occurred.   The  court  is  satisfied  that  the  testimony  showed 
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truthfully  what  happened  in  the  late  winter,  spring  and 
early  summer  of  1925.  It  is  satisfied  that  the  unitary 
machine  as  described  in  Exhibit  L,  O  and  P  was  built, 
that  it  was  operated  successfully  and  that  it  produced  a 
commercially  satisfactory  dry  ice.  In  other  words,  that 
it  was  commercially  a  success.   [48] 

While  the  corroboration  of  the  testimony  of  Martin 
and  Hood  was  in  some  instances  sketchy,  it  was  in  many 
instances  well  documented  by  the  books  of  account  of 
Eppenbach.    (Ex.  VV.) 

In  many  ways  the  testimony  of  Martin  and  Hood  is 
very  strong.  They  are  not  ordinary  lay  witnesses.  They 
are  highly  educated,  clean-cut  engineers;  men  of  execu- 
tive experience  and  capacity,  trained  to  think  and  re- 
member. They  are  not  financially  interested  in  the  case 
and  there  seems  no  possible  reason  to  believe  that  either 
one  would  take  the  stand  and  testify  to  anything  other 
than  the  exact  truth  as  he  remembered  it.  It  is  not  sur- 
prising that  these  men  remember  specifically  the  design 
of  a  machine.  That  is  their  business.  Both  of  them  took 
great  pride,  apparently,  in  their  connection  with  a  new 
industry  and  its  possibilities  scientifically  and  com- 
mercially. 

Martin  was  looking  constantly  for  outlets  for  the 
product  in  the  business  world.  He  knew  the  problems 
which  confronted  the  industry  from  a  practical  stand- 
point. The  fact  that  he  did  not  pursue  the  use  of  this 
unitary  machine  is  of  no  particular  moment.  He  was 
under  orders.  His  mind  may  have  been  diverted  to  other 
channels  by  professional  engagements.  After  all,  he  was 
working  for  a  corporation  and  presumably  did  what  he 
was  told.    There  is  no  evidence  that  the  machine  L,  O,  P, 
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did    not    operate    successfully    to    produce    a   commercial 
product.    [49] 

The  reasons  given  by  both  Mr.  Martin  and  Mr.  Hood 
for  the  more  or  less  temporary  discontinuance  of  the 
use  of  this  unitary  machine  making  the  3-1/2  x  3-1/2  x 
7  or  8  inch  blocks  seem  to  the  court  reasonable.  Many 
sound  reasons  may  cause  a  machine  to  be  supplanted 
temporarily  or  permanently.  The  management  of  cor- 
porations changes;  different  interests  predominate;  many 
things  happen  which  cause  a  change  in  plans,  but  the 
discontinuance  of  the  use  of  a  machine  does  not  mean 
that  that  machine  did  not  exist  as  testified,  nor  that  that 
machine  did  not  perform  its  functions  successfully  so  as 
to  prove  a  prior  use  under  the  patent  statutes. 

Nor  is  the  fact  that  Martin  did  not  attempt  to  patent 
it  an  impressive  argument.  He  may  have  thought  its  me- 
chanical principles  were  all  revealed  in  the  prior  art,  and 
that  it  was  not  properly  patentable.  He  may  have  dedi- 
cated it  to  the  public,  etc.,  etc. 

Now  what  is  the  testimony  of  plaintiffs  in  conflict 
with  the  testimony  of  Martin,  Hood  and  Eppenbach? 
It  is  the  testimony  of  the  two  patentees.  Harry  W.  Cole, 
who  was  Manager  of  the  General  Carbonic  plants  in  1924, 
and  was  later  employed  by  Liquid  Carbonic  Corp.  as  a 
District  Superintendent  until  December,  1930,  says  that 
Dry  Ice  Co.  came  out  to  the  plant  operated  under  his 
direction  in  May,  1925,  and  remained  there  until  late  in 
September,  1926. 

He  is  an  officer  and  director  of  one  of  the  plaintiffs 
and  he,  jointly  with  Mr.  McLaren,  assigned  the  patent 
to  the  [50]  predecessor  of  the  plaintiff's  in  suit.  He  was 
also  a  director  and  an  officer  of  the  other  plaintiff.    He 
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and  his  family  own  a  30%  interest  in  Metropolitan  Car- 
bonic Co.  which  owns  25%  of  the  common  stock  of  In- 
ternational Carbonic  Engineer  Co.,  the  parent  corpora- 
tion, and  all  of  the  stock  of  the  other  plaintiff  is  owned 
by  the  parent  company. 

He  receives  a  salary  from  one  of  the  plaintiffs.  He 
is  still  interested  in  the  sale  of  solid  carbon  dioxide. 

He  says  that  he  never  saw  any  of  the  devices  such  as 
shown  by  defendants'  Exhibit  L,  O  and  P,  and  no  one 
ever  described  to  him  such  devices.  He  particularly  denies 
that  Mr.  Martin  or  Mr.  Hood  ever  did.  He  even  denies 
ever  having  had  any  discussions  with  Mr.  Hood  other 
than  just  passing  the  time  of  day.  He  says  significantly 
that  the  only  conversations  he  ever  had  with  Mr.  Martin 
were  with  regard  to  wasteful  procedures  of  the  Dry  Ice 
Company  and  the  unnecessary  loss  of  carbonic  gas  due 
to  improper  operations  and  the  maintenance  of  inefficient 
snow  tank  devices  which  they  were  using  in  the  plant. 

The  other  witness  for  plaintiff,  Mr.  McLaren,  testified 
that  he  is  also  one  of  the  patentees  of  the  patent  in  suit; 
that  he  is  now  employed  by  the  Liquid  Carbonic  Corp. 
but  that,  he  is  not  connected  with  the  plaintiffs.  He  ad- 
mits, however,  that  he  and  his  family  own  one-third  of 
the  stock  in  the  Metropolitan  Carbonic  Co.  which  owns 
25%  of  the  stock  of  one  of  the  plaintiffs,  as  previously 
indicated  by  the  [51]  testimony  of  Cole.  He  also  tes- 
tified that  he  came  out  here  from  New  York  to  listen  to 
this  case  at  the  request  of  the  plaintiffs,  with  his  expenses 
paid,  and,  if  needed,  to  testify. 

He  is  one  of  the  joint  patentees  and  assigned  his  in- 
terest in  the  patent  to  predecessors  in  interest  of  the 
plaintiffs  in  suit.    He  testified  that  at  no  time  did  Mr. 
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Martin  ever  state  to  him  that  he  had  pressed,  soHdified 
and  tamped  carbon  dioxide  in  a  unitary  device  which  he 
had  operated  prior  to  Dry  Ice  coming  to  the  Long  Island 
plant,  and  denied  that  Mr.  Hood  ever  made  any  such 
statement  to  him.  He  denied  also  that  he  had  ever  seen 
any  such  machines  as  shown  on  Exhibit  L,  O  and  P,  and 
said  that  neither  Mr.  Martin  nor  Mr.  Hood  had  ever 
at  any  time  described  such  machines  to'  him.  He  says  that 
he  had  conversations  with  Mr.  Hood  and  Mr.  Martin 
during  all  the  time  that  Dry  Ice  Corp.  was  at  General 
Carbonic  plant  at  Long  Island  City,  and  that  these  con- 
versations only  concerned  the  loss  or  waste  of  gas  in  the 
operations  of  Dry  Ice. 

It  is  significant  as  to  the  attitude  of  Mr.  McLaren 
that  he  admits  frankly  that  several  of  the  sworn  state- 
ments in  his  patent  application  are  untrue  and  were 
known  to  him  to  be  untrue  at  the  time  he  signed  the 
application.  This  is  significant  not  only  as  to  the  testi- 
mony of  the  witness  McLaren,  but  as  to  the  philosophy 
of  those  with  whom  he  was  associated;  seeming  to  indi- 
cate a  philosophy  that  "the  end  [52]  justifies  the  means." 

Frankly,  the  court  was  not  favorably  impressed  by  the 
testimony  of  either  Mr.  McLaren  or  Mr.  Cole.  It  is  pos- 
sible that  their  memories  are  at  fault  after  a  lapse  of  so 
much  time.  The  marked  business  success  of  the  company 
which  acquired  the  Cole  and  McLaren  patent,  the  inde- 
pendence which  it  brought  them,  the  prestige  which  came 
to  them  because  they  were  the  supposed  inventors  of  the 
basis  for  all  this  success,  the  fact  that  they  have  both  of 
them  been  constantly  engaged  in  the  carbon  dioxide  in- 
dustry for  many  years — all  of  these  things  and  many 
more  which  may  be  readily  brought  to  mind,  might  easily 
dull  the  memories  of  any  man. 
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Recently  I  was  visiting  in  a  strange  city  and  was  en- 
tertained at  luncheon  by  a  group  of  old  college  friends 
of  mine.  They  had,  just  prior  to  that  time,  been  enter- 
taining a  man  well  known  in  public  life  who  had  been 
in  college  with  us.  He  told  them  in  great  detail  how  an 
experience  which  he  had  as  a  freshman  in  college  almost 
caused  him  to  be  eliminated  by  the  faculty.  These  friends 
of  mine  were  very  much  amused  because  they  happened 
to  know  that  these  things  hadn't  happened  to  the  states- 
man at  all  but  they  had  happened  to  another  friend  of 
ours.  In  fact,  all  of  us  were  probably  particeps  criminis. 
Now,  not  a  man  there  thought  that  the  statesman  was 
intentionally  lying  about  the  matter.  He  had  thought 
about  it  so  much  during  the  years  and  had  heard  it  talked 
about  so  much,  and  had  given  so  much  [53]  credit  for 
it,  that  he  had  come  to  believe  that  he  was  the  center  of 
the  escapade.  He  was  not  even  in  it.  And  so  it  may 
well  be  with  Cole  and  McLaren. 

Then  too,  it's  a  human  fraility  to  forget  where  one's 
brilliant  ideas  come  from.  We  judges  in  the  federal 
court  too  often  see  ideas  taken  bodily  from  the  public 
domain,  or  from  some  earlier  creator — many  times  un- 
consciously and  without  intention  to  plagiarize. 

The  court  firmly  believes  that  Martin  constructed  and 
commercially  used  a  unitary  machine  for  solidifying  and 
pressing  carbon  dioxide  into  blocks  at  least  as  long-  ago 
as  the  first  part  of  1925,  more  than  two  years  before 
application  was  made  for  the  patent  in  suit. 

The  court  further  believes  that  the  structure  of  the 
Martin  machine  so  built  and  used  answers  every  require- 
ment of  the  apparatus  claims  of  the  patent  in  suit  and 
that  no  inventive  changes  would  have  to  be  made  in  the 
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Martin  machine  to  come  within  the  claims  of  the  patent 
in  suit.  The  court  feels  that  the  function  of  the  elements 
in  the  Martin  machine  is  identical  with  the  function  of 
the  elements  of  the  Cole  and  McLaren  machine;  that  the 
operation  of  the  Martin  machine  is  that  defined  in  the 
method  claims  of  the  patent  in  suit;  and  that  the  same  re- 
sults are  obtained  by  the  two  machines.   [54] 

Likewise,  in  the  opinion  of  this  court,  each  claim  of 
the  patent  in  suit  is  invalid  for  lack  of  invention,  in 
view  of  the  state  of  the  art  as  established  by  the  evidence 
and  as  really  admitted  by  plaintiff's  witnesses.  Let  us 
see  something  of  what  the  evidence  shows  was  known  to 
a  man  skilled  in  the  art,  or  what  could  readily  have  been 
determined  by  him  without  invention,  prior  to  the  earliest 
date  of  invention  claimed  by  Cole  and  McLaren  as  the 
subject  matter  of  the  patent  in  suit,  as  follows: 

(1)  Since  1907,  carbon  dioxide  solid  was  known  as  an 
article  of  commerce. 

(2)  The  triple  point  conditions  for  forming  solid  CO2 
were  known  to  a  man  skilled  in  the  art,  and  the  Slate 
patent.  No.  1,546,681,  was  available  and  clearly  taught 
the  conditions. 

(3)  The  proper  thickness  of  walls  to  sustain  the  de- 
sired pressure  was  easily  obtainable  by  a  man  skilled  in 
the  art. 

(4)  The  commercial  size  of  the  block  was  well  known 
to  a  man  skilled  in  the  art,  thus  enabling  him  to  make  his 
press  chamber  10  x  10  inches  or  a  multiple  thereof,  and 
was  not  invented  by  Cole  and  McLaren. 

(5)  The  proper  nozzle  or  inlet  to  supply  liquid  CO2 
to  [55]  the  apparatus  was  well  known  and  easily  obtain- 
able by  a  man  skilled  in  the  art. 


1646     International  Carbonic  Engineering  Co.  vs. 

(6)  Knowledge  was  available  to  permit  the  ready  de- 
termination by  a  man  skilled  in  the  art  of  the  volume  of 
gas  generated  when  the  liquid  carbon  dioxide  was  intro- 
duced into  the  chamber. 

(7)  Knowledge  was  available  to  enable  the  ready  de- 
termination by  a  man  skilled  in  the  art  of  the  relative 
size  of  the  inlets  and  outlets  to  the  chamber. 

(8)  It  was  common  practice  in  the  industry  to  press 
the  carbon  dioxide   into  blocks  at  atmospheric  pressure. 

(9)  Exhausters  of  the  type  employed  in  the  patent  in 
suit  were  commonly  used  in  the  carbon  dioxide  industry. 

(10)  The  method  of  installing  and  operating  exhaust- 
ers of  such  type  were  familiar  to  those  skilled  in  the  art. 

(11)  It  was  not  necessary  to  tamp  triple  point  carbon 
dioxide  before  pressing  it  into  a  block. 

(12)  The  means  for  controlling  atmospheric  pressure 
for  pressing  operations  was  well  known  in  the  art. 

(13)  Laboratory  devices  for  compressing  carbon 
dioxide  snow  were  used  prior  to  May,  1926,  similar  in  a 
general  way  to  the  Flemming  and  Julius  patents. 

(14)  Presses  which  included  a  chamber  with  a  mov- 
able or  removable  head  and  a  plunger  capable  of  com- 
pressing material  in  the  chamber  against  the  head 
were  known  prior  to  1920  and  were  used  for  pressing 
ceramic  tile,  brick,  [56]  plastic,  and  cottonseed. 

(15)  Prior  to  May,  1926,  the  literature  disclosed  de- 
vices which  includes  a  chamber  in  which  carbon  dioxide 
is  formed  by  the  evaporation  of  the  liquid  and  in  which 
it  is  compressed. 

(16)  The  snow  tank  method  of  making  blocks  of  CO2 
was  known  to  Jones,  Cole,  and  McLaren  and  those  skilled 
in  the  art,  and  included: 
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(a)  A    closed   chamber. 

(b)  A  liquid  CO2  inlet  provided  with  a  valve  connected 
to  the  chamber. 

(c)  A  CO2  gas  outlet  provided  with  a  valve  and  con- 
nected to  the  chamber. 

(d)  An  inlet  valve  for  the  chamber  which  was  shut 
off  when  a  desired  mass  of  soHd  carbon  dioxide  was 
accumulated  in  the  chamber. 

(e)  A  press  comprising  a  chamber  having  top  and 
bottom  movable  platens  for  pressing  the  snow  from  Voth 
top  and  bottom. 

(f)  The  press  was  actuated  by  hydraulic  means, 

(g)  The  solid  CO2  was  compressed  at  atmospheric 
pressure. 

(h)  The  pressure  in  the  snow  forming  chamber  varied, 
probably  going  above  30  pounds. 

(17)  That  the  temparture  of  the  liquid  carbon  dioxide 
supplied  to  the  snow  chamber  affected  the  yield  of  snow 
was  known  to  a  man  skilled  in  the  art.  [57] 

(18)  Since  1920  it  was  known  that  pressing  a  ma- 
terial from  both  the  top  and  bottom  increased  the  density 
of  the  product. 

(19)  It  was  necessary  during  the  compression  of  solid 
CO2  into  blocks  to  permit  the  gas  to  escape  in  order  to 
produce  a  stable  block. 

(20)  It  was  known  that  solid  carbon  dioxide  could 
be  formed  by  discharging  liquid  carbon  dioxide  into  an 
air-tight  gas-tight  chamber  and  relieving  the  pressure 
thereon. 

(21)  It  was  known  that  in  order  to  perform  such 
solidification  it  was  necessary  to  withdraw  carbon  dioxide 
in  gaseous  form  from  the  gas-tight  chamber. 


1648     Internatioiml  Carbonic  Engineering  Co.  vs. 

(22)  It  was  known  that  solid  carbon  dioxide  so  pro- 
duced could  be  compressed  into  blocks  as  a  commercial 
commodity. 

(23)  It  was  known  that  there  were  sublimation  or 
gas  losses  involved  in  handling  the  solid  CO2  between 
the  snow  tank  and  the  press  in  the  Martin  process. 

Without  taking  the  time  to  analyze  these  various  items 
in  detail,  let  us  see  also  what  the  prior  art  patents  and 
patent  applications  disclosed. 

The  following  patents  disclosed  solidification  of  car- 
bon dioxide  and  its  compression  into  blocks: 

Flemming,  955,454  (tab  8)   (of  Ex.  EE) ; 

Julius,  1,018,568  (tab  9); 

Slate  1,546,681  (tab  15);  1,546,682  (tab  16);  1,643,590 
(tab  18);   [58] 

Slate  British,  237,681    (tab  28); 

Josephson,   1,659,431    (tab  19); 

Martin,  1,659,434  (tab  20);  1,659,435   (tab  21);  and 
1,887,692  (tab  24); 
Elworthy  British,  7436  (tab  27)  ; 
Haines,  263,922  (Ex.  M). 
The  tabs  I  am  referring  to  are  those  of  Exhibit  EE. 

The  following  patents  disclose  a  unitary  apparatus 
combining  in  one  housing  both  the  solidifying  and  the 
pressing:  Martin,  Elworthy,  Flemming,  Julius,  Slate 
1,643,590,  British  237,681,  Josephson. 

The  following  prior  art  patents  disclose  the  elements 
of  the  claims  of  the  patent  in  suit  with  the  mode  of 
operation  of  the  apparatus  of  the  patent  in  suit:  Cartier, 
Saylor,  Holden,  Drummond,  Gaylord,  Osborn,  Stastney, 
Kochenderfer  and  Voightlander. 
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See:  United  States  Hoffman  Machinery  Corp.  v.  Pan- 
tex  Pressing  Mach.,  Inc.,  44  Fed.  (2d)  685,  688  (C.  C. 
A.  3rd  1930). 

Floridin  Co.  v.  Attapulgas  Clay  Co.,  125  Fed.  (2d) 
669,  671  (C.  C.  A.  3rd  1941). 

Carbide  &  Carbon  Chemicals  Corporation  v.  Texas  Co., 
31  Fed.  (2d)  32,  33-34  (C.  C.  A.  5th  1929). 

John  Bean  Manufacturing  Company  et  al.  v.  Creagmile 
et  al.,  123  Fed.  (2d)  182  (C.  C.  A.  9th). 

The  application  of  each  of  the  claims  in  issue  to  the 
devices  described  in  the  foregoing  patents  is  apparent. 
[59]  Each  of  the 'claims  in  suit  may  be  broken  up  into 
its  separate  elements  and  applied  to  practically  all  of 
these  patents  to  show  the  applicability  of  such  claims  to 
the  disclosures  of  the  prior  art  patents.  We  believe 
that  every  element  and  every  operation  specified  in  every 
claim  of  the  patent  in  suit  is  fully  and  completely  dis- 
closed in  these  prior  art  patents.  No  material  or  inven- 
tive change  is  required  in  reading  the  apparatus  claims 
of  the  patent  in  suit  upon  the  disclosures  of  Martin 
1,887,692,  Flemming  955,454,  Julius  1,018,568,  Slate 
1,643,590,  or  Slate  British  237,681. 

Most  of  the  prior  art  patents  require  only  slight 
changes,  even  according  to  the  testimony  of  plaintiffs' 
expert,  Jones,  to  meet  the  terms  of  the  claims  in  suit; 
and  these  slight  changes  were,  even  as  of  1925,  known 
and  obvious  to  a  man  skilled  in  the  art.  In  most  in- 
stances it  didn't  require  much,  if  any,  mechanical  skill 
to  step  from  a  particular  disclosure  in  the  prior  art  to 
the  claims  in  suit.  Generally  speaking,  those  changes 
suggested  by  Jones  include  only  the  provision  for  a  proper 
inlet,  a  proper  outlet,  changing  or  closing  perforations, 
varying  the  size  or  proportions  of  the  machine,  etc. 


1650    International  Carbonic  Engineering  Co.  vs. 

Professor  Clapp,  distinguished  expert  for  the  defend- 
ants, was  asked  at  page  1393  of  the  record  whether  or 
not  a  man  skilled  in  the  art  in  1925,  who  had  sufficient 
skill  and  knowledge  to  supply  the  deficiencies  in  definite 
description  of  the  patent  in  suit,  would  encounter  any 
difficulty  with  the  prior  art  before  him  in  constructing 
the  apparatus  of  [60]  the  patent  in  suit.  His  answer  was 
"No,  such  a  man  would  have  no  difficulty." 

It  is  also  contended  by  defendants  that  all  of  the  claims 
of  the  patent  in  suit  are  invalid  because  of  failure  to 
comply  with  the  provision  of  R.  S.  4888;  that  there  is 
no  adequate  description  of  the  purported  invention;  many 
controlling  factors  of  the  processes  and  of  the  machine, 
purportedly  covered  thereby,  being  undisclosed.  Admit- 
tedly, the  patent  does  not  teach: 

(1)  Strength  of  walls; 

(2)  Size  of  chamber  with  respect  to  inlet; 

(3)  Type  of  nozzle,  if  any; 

(4)  Size  of  inlet  with  respect  to  outlet; 

(5)  Position  of  inlet; 

(6)  Position  of  outlet; 

(7)  H/D  ration; 

(8)  Amount  of  snow  to  be  formed  to  obtain  a  stated 
density ; 

(9)  Pressure  in  chamber  before  liquid  introduced; 

(10)  Pressure  to  which  snow  is  to  be  compressed; 

(11)  Density  to  which  snow  is  to  be  compressed ; 

(12)  Bottom  pressing; 

(13)  Pressure  before  pressing; 

(14)  Different     pressure     at     different     periods      in 
cycle;  [61] 
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(15)  Capacity  and  size  of  exhauster; 

(16)  Triple  point  process. 

Plaintiffs'  expert  admitted  that  knowledge  of  these  vari- 
ables and  factors  was  necessary  to  construct  and  operate 
a  machine  of  the  patent  in  suit.  (5  R.  445-452;  15  R. 
1875-1890;  3  R.  284.) 

''Section  4888  of  the  Revised  Statute's,  35  U.  S.  C.  IZ2>, 
requires  that  the  applicant  for  a  patent  'shall  particularly 
point  out  and  distinctly  claim  the  part,  improvement,  or 
combination  which  he  claims  as  his  invention  or  dis- 
covery.' As  the  court  recently  stated  in  General  Electric 
Co.  V.  Wabash  Corp.,  304  U.  S.  364,  369: 

"  'Patents,  whether  basic  or  for  improvements,  must 
comply  accurately  and  precisely  with  the  statutory  re- 
quirements as  to  claims  of  invention  or  discovery.'    *    *    * 

"To  sustain  claims  so  indefinite  as  not  to  give  the 
notice  required  by  the  statute  would  be  in  direct  con- 
travention of  the  public  interest  which  Congress  therein 
recognized  and  sought  to  protect.  Cf.  Muncie  Gear 
Works  V.  Outboard,  Marine  &  Mfg.  Co.,  315  U.  S.  759." 

United  Carbon  Company  et  al.  v.  Binney  &  Smith 
Company,  317  U.  S.  228,  232,  233. 

See  also  General  Electric  Co.  v.  Wabash  Appliance 
Corp.,  304  U.  S.  364;  Universal  Oil  Products  Co.  v. 
Globe  Oil  &  Refining  Co.  etc.,  61  U.  S.  P.  Q.  832,  No. 
392,  Sup.  Ct.  U.  S.  May  29,  1944,  page  11,  and  cases 
there  cited;  R.  H.  Cosmey  Co.  [62]  v.  Monte  Christi 
Corp.  (3  C.  C.  A.),  17  Fed.   (2d)  910. 

It  seems  clear  to  the  court  that  if  a  man  could  take 
the  specifications  of  the  patent  in  suit  and  build  a  ma- 
chine and  make  it  operate  by  adding  inlets  and  outlets, 
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by  placing  these  in  the  proper  places,  by  getting  the  pro- 
portions correct,  by  determining  correct  pressures,  etc., 
etc.,  that  that  same  man,  skilled  in  the  carbon  dioxide  art, 
could  apply  to  the  same  skill  and  knowledge  to  prior  art 
devices  and  successfully  operate  them  also.  If  the  liberal 
construction  of  the  patent  in  suit  urged  by  plaintiffs  is 
to  be  permitted,  then  the  same  rules  of  construction  must 
be  applied  to  the  prior  art  and  the  patent  would  read 
directly  thereon  and  be  invalid. 

Plaintiffs'  expert,  Jones,  admitted  on  the  stand  that 
the  patent  was  not  a  complete  disclosure  but  insisted 
that  a  man  skilled  in  the  art  could  build  the  machine  and 
make  it  operate,  supplying  the  missing  factors  by  experi- 
mentation. This  fact  impresses  the  court:  If  the  device 
and  method  are  as  satisfactorily  defined  as  claimed  by 
plaintiffs,  why  was  it  thought  necessary  to  spend  so  much 
time  and  energy  at  and  prior  to  the  trial  in  an  attem.pt 
to  explain  just  what  the  patent  covered? 

Admittedly,  the  claims  of  the  patent  in  suit  do  not  dis- 
close many  factors;  they  seem  vague  and  indefinite  as  to 
some,  expressly  limited  as  to  some,  and  totally  silent  as 
to  others.  [63] 

Plaintiffs'  attempt  to  avoid  the  eft'ect  of  the  foregoing 
by  asserting  that  the  claims  must  be  read  in  the  light 
of  the  specifications.  Granting  the  correctness  of  that  as- 
sertion as  a  matter  of  principle,  the  difficulty  is  that  the 
specifications  cast  little  or  no  light.  They  are,  in  regard 
to  the  matters  in  question,  as  unilluminating  as  the  claims 
themselves.  In  view  of  the  admissions  of  plaintiffs'  ex- 
perts and  the  deficiencies  of  the  claims  and  the  specifica- 
tion, the  claims  of  the  patent  in  suit  do  not  answer  the 
requirements  of  R.  S.  4888, 
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If  these  deficiencies  may  be  made  up,  as  claimed  by 
plaintiffs'  counsel,  by  admitting  that  at  the  time  a  man 
[63-a]  skilled  in  the  art  possessed  ample  knowledge  and 
skill  to  supply  them;  then  applying  the  same  principle 
to  the  prior  art,  and  placing  plaintiffs'  construction  upon 
the  claims  of  the  patent,  they  are  invalid  as  reading  upon 
the  prior  art.  " 

Now  plaintiffs  say  that  they  are  entitled,  because  of 
the  apparatus  claims,  to  all  of  the  uses  to  which  that 
apparatus  may  be  put.  They  claim  a  combination.  Mani- 
festly, they  are  entitled  to  use  that  combination — conced- 
ing for  the  purposes  of  argument  that  such  it  is — for 
any  purpose  for  which  it  is  properly  adapted.  But  they 
may  not  change  that  combination  so  as  to  change  its  mode 
of  operation  and  it  must  be  remembered  that  the  same 
principle  applies  to  the  devices  in  the  prior  art,  and  that 
plaintiffs'  claims  must  be  held  invalid  as  reading  upon 
that  prior  art. 

In  connection  with  the  foregoing,  let  us  look  at  the 
method  claims  ?>^  and  39.  These  claims  were  added 
nearly  eight  years  after  the  original  application. 

Claim  38  purports  to  be  a  method  of  producing  blocks 
of  "solidified  gas"  which  includes  certain  steps : 

(a)  Supplying  a  Hquefied  gas  to  a  closed  chamber  that 
is  sealed  from  the  atmosphere; 

(b)  Converting  a  portion  of  the  liquefied  gas  to  a 
solid  and  a  portion  to  a  gas  by  expansion; 

(c)  Maintaining  the  chamber  volume  constant  while 
expanding  the  liquefied  gas;   [64] 

(d)  Accumulating  a  mass  of  solidified  gas  therein; 
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(e)  Withdrawing  the  unsoHdified  gas  from  the  cham- 
ber during  formation  and  accumulation  of  the  soHdified 
gas  in  the  chamber; 

(f)  Shutting  oif  the  supply  of  liquefied  gas  to  the 
chamber  to  stop  production  of  solid  and  gas  therein, 
after  a  desired  mass  of  the  solid  has  accumulated  in  the 
chamber ; 

(g)  Mechanically  applying  pressure  to  the  mass  of 
solidified  gas  while  the  chamber  is  closed,  to  press  the 
mass  into  a  dense  block  of  solidified  gas;  and, 

(h)  Finally,  opening  the  chamber  to  atmosphere  and 
removing  the  completed  block  therefrom. 

It  may  be  observed  in  passing  that  plaintiffs  had  ad- 
mitted that  not  all  gases  that  can  be  liquefied  can  be 
soHdified.  Claim  38  (and  others)  therefore  includes  in- 
operative gases,  incapable  of  being  used  in  producing  a 
solid  block. 

Admittedly  the  claim  was  drawn  to  cover  a  snow-ice 
operation.  Counsel  for  plaintiffs  insist  that  this  and  the 
following  claim  39  do  not  merely  describe  the  function 
of  the  apparatus.  He  says  they  are  ''manipulative"  claims. 
Well,  conceding  that  for  the  purpose  of  argument  only, 
the  court  cannot  find  invention  in  the  claim  38.  I  think 
that  all  these  steps  were  old  in  the  art  and  that  they 
were  in  general  use  certainly  more  than  two  years  there- 
tofore. Nor  am  I  able  to  find  that  in  using  the  triple 
point  method  the  [65]  steps  are  equivalents. 

Claim  39  provides  for  "maintaining  a  definite  pressure 
in  the  closed  chamber  during  formation  and  collection 
of  the  solid  carbon  dioxide  therein"  etc.  This  claim  re- 
fers to  definite  pressure  in  the  closed  chamber.  Again 
plaintiffs   are  in  a  quandary;   if   they   refer   to   the  de- 
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vices  81  and  84  then  certainly  there  is  no  infringement 
by  defendants.  If  we  interpret  that  claim  narrowly,  there 
is  no  infringement.  If  we  give  it  the  broad  interpreta- 
tion, which  plaintiffs  would  have  us  apply  generally  to  the 
claims  of  the  patent,  there  is  no  invention  over  the  prior 
art.  The  method  claims,  belatedly  presented,  seem  to 
the  court  to  be  merely  an  attempt  to  enlarge  the  scope 
of  the  application  to  embrace  operation's  quite  well  known 
in  the  industry  and  in  public  use  more  than  two  years 
before  solicitation. 

The  court  feels  also,  after  careful  analysis  of  plaintiffs' 
and  defendants'  briefs  and  arguments,  the  points  therein 
made,  and  the  cases  cited,  that  plaintiffs  cannot  avoid  in- 
validity on  the  ground  of  mere  aggregation.  The  state- 
ment in  the  fine  old  case  of  Hailes  v.  Van  Wormer,  20 
Wall.  353,  at  page  368,  is  classic: 

"It  must  be  conceded  that  a  new  combination,  if  it 
[66]  produces  new  and  useful  results,  is  patentable, 
though  all  the  constituents  of  the  combination  were  well 
known  and  in  common  use  before  the  combination  was 
made.  But  the  results  must  be  a  product  of  the  combina- 
tion, and  not  a  mere  aggregate  of  several  results,  each 
the  complete  product  of  one  of  the  combined  elements. 
*  *  *  Merely  bringing  old  devices  into  juxtaposition,  and 
there  allowing  each  to  work  out  its  own  effect,  without  the 
production  of  something  novel,  is  not  invention." 

"  'The  combination,  to  be  patentable,'  said  Mr.  Justice 
Hunt,  in  Reckendorfer  v.  Faber  (92  U.  S.  347,  Zi7), 
'must  produce  a  different  force  or  effect,  or  result,  in  the 
combined  forces  or  processes,  from  that  given  by  their 
separate  parts.  There  must  be  a  new  result  produced  by 
their  union;  if  not  so,  it  is  only  an  aggregation  of  sepa- 
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rate  elements.'  "     Pickering  v.  McCullough,   1040  U.  S. 
310,  at  318. 

Aggregation  is,  of  course,  not  invention  either  in  pro- 
cesses, machines  or  manufactures.  Grinnell  Washing  Ma- 
chine Co.  V.  E.  E.  Johnson  Co.,  247  U.  S.  426. 

The  combination  of  old  elements  which  perform  no 
new  function  and  accomplish  no  new  results  does  not  in- 
volve patentable  novelty. 

Lincoln    Engineering    Co.    v.    Stewart-Warner    Corp., 

305  U.  S.  545,  at  549-550. 

Mantle  Lamp  Co.  v.  Aluminum  Products  Co.,  301  U. 
S.  544,  546. 

Toledo  Pressed  Steel  Co.  v.  Standard  Parts,  Inc.,  307 
U.  S.  350,  at  355-356. 

Mosler  Safe  and  Lock  Co.  v.  Mosler,  127  U.  S.  354, 
361. 

It  seems  to  the  court  that  if  the  patent  in  suit  be 
given  the  most  favorable  construction  contended  for  by 
plaintiffs,  it  can  be  said  to  represent  no  more  than  an 
apparatus  in  which  the  old  elements  of  a  snow  chamber 
are  placed  in  proximity  to  the  old  elements  of  a  snow  press 
and  a  method  in  which  the  old  step  of  compressing  car- 
bon dioxide  snow  is  performed  more  immediately  after 
the  old  step  of  making  carbon  dioxide  snow.  That  this  is 
the  fact  is  frankly  admitted  by  plaintiffs'  witnesses  Jones 
and  Cole. 

Plaintiffs'  witnesses  likewise  frankly  admit  what  seems 
apparent  on  the  face  of  the  patent  that  the  elements  of 
the  apparatus  as  described  for  the  solidification  of  carbon 
dioxide  are  entirely  independent  of  and  operate  inde- 
pendently of  the  elements  of  the  apparatus  for  compres- 
sing the  material,  and  vice  versa. 
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It  is,  of  course,  true  that  "to  make  a  valid  claim  for 
a  combination,  it  is  not  necessary  that  the  several  ele- 
mentary parts  of  the  combination  should  act  simultane- 
ously. If  those  elementary  parts  are  so  arranged  that 
the  successive  action  of  each  contributes  to  produce  some 
one  practical  result,  which  result,  when  attained,  is  the 
product  of  the  simultaneous  or  successive  action  of  all 
the  elementary  parts,  viewed  as  one  entire  whole,  a  valid 
claim  for  thus  combining  those  elementary  parts  may  be 
made."  1  Walke  on  Patents,  page  217,  and  cases  there 
cited.    [68] 

But  the  new  combination,  it  should  be  noted,  must 
produce  a  result  which  is  the  production  of  the  combina- 
tion and  not  a  mere  aggregation  of  several  results,  each 
the  complete  product  of  one  of  the  combined  elements. 
We  are  unable  to  follow  the  careful  arguments  of  plain- 
tiffs' counsel.  It  seems  to  the  court  that  the  situation  in 
the  case  at  bar  is  not  too  dift'erent  from  the  situation 
indicated  in  the  Reckendorfer  case,  (Reckendorfer  v. 
Faber,  92  U.  S.  347)  or  the  case  of  Grinnell  Washing 
Machine  Co.  v.  Johnson  Co.,  247  U.  S.  426.  See  also 
Standard  Oil  Co.  v.  Southern  Pacific  Co.,  54  F.  520;  and 
the  following: 

Rodiger  v.  Thaddeus  Davids  Mfg.  Co.,  126  F.  960,  af- 
firmed 133  F.  1021; 

Gas  Machinery  Co.  v.  United  Gas  Improvement  Co., 
228  F.  684; 

.Standard  Oil  Co.  v.  Globe  Oil  &  Refining  Co.,  9  F, 
Supp.  89,  affirmed  82  Fed.  (2d)  488; 

In  Re  Armbruster,  47  F.  (2d)  815; 

Jones  McLaughlin  Inc.  v.  Amerada  Petroleum  Corp., 
47  F.  (2d)  828. 


1658     International  Carbonic  Engineering  Co.  vs. 

Plaintiffs  lay  great  stress  upon  the  marked  commercial 
success  of  their  apparatus.  [69] 

We  must  not  lose  sight  of  fundamental  principles.  The 
old  case  of  Atlantic  Works  v.  Brady,  107  U.  S.  192,  is 
just  as  good  law  today  as  it  was  when  it  was  written  in 
1882.    In  that  case  Mr.  Justice  Bradley  said: 

"The  design  of  the  patent  laws  is  to  reward  those  who 
make  some  substantial  discovery  or  invention,  which  adds 
to  our  knowledge  and  makes  a  step  in  advance  in  the  use- 
ful arts.  Such  inventors  are  worthy  of  all  favor.  It  was 
never  the  object  of  those  laws  to  grant  a  monopoly  for 
every  trifling  device,  every  shadow  of  a  shade  of  an 
idea,  which  would  naturally  and  spontaneously  occur  to 
any  skilled  mechanic  or  operator  in  the  ordinary  progress 
of  manufactures.  Such  an  indiscriminate  creation  of  ex- 
clusive privileges  tends  rather  to  obstruct  than  to  stimu- 
late invention.  It  creates  a  class  of  speculative  schemers 
who  make  it  their  business  to  watch  the  advancing  wave 
of  improvement,  and  gather  its  foam  in  the  form  of  pat- 
ented monopolies,  which  enable  them  to  lay  a  heavy  tax 
upon  the  industry  of  the  country,  without  contributing 
anything  to  the  real  advancement  of  the  arts.  It  em- 
barrasses the  honest  pursuit  of  business  with  fears  and 
apprehensions  of  concealed  liens  and  unknown  liabilities 
to  lawsuits  and  vexatious  accountings  or  profits  made 
in  good  faith." 

Want  of  invention  can  nearly  always  be  determined  by 
the  application  of  one  or  more  of  the  well  recognized  rules 
of  patent  interpretation.  When  a  case  arises  to  which 
none  of  these  rules  applies,  and  uncertainty  exists,  that 
uncertainty  [70]  may  be  removed  by  means  of  the  rule 
of   Smith  V.   Goodyear   Dental  Vulcanite  Co.,  93  U.   S. 
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486,  495,  that  where  the  other  facts  of  the  case  leave 
the  question  of  invention  in  doubt,  the  fact  that  the  sub- 
ject of  the  patent  has  gone  into  general  use  and  has  dis- 
placed something  else  which  had  previously  been  employed 
for  analogous  uses,  is  sufficient  to  turn  the  scale  in  favor 
of  the  existence  of  invention.  Walker  on  Patents,  Del- 
ler's  Edition,  Vol.  1,  Sec.  44,  page  234,  and  the  many 
cases  there  cited.  See  also  Textile  Machine  Works  v. 
Hirsch  Co.,  302  U.  S.  490,  and  Judge  Wilbur's  opinion 
in  Bailey  v.  Sears-Roebuck  &  Co.,  C.  C.  A.- 9,  115  Fed. 
(2d)  904,  certiorari  denied  314  U.  S.  616. 

In  a  more  recent  case  before  our  Ninth  Circuit  Court 
of  Appeals,  Grayson  Heat  Control,  Ltd.  v.  L.  A.  Gas 
Appliance  Co.,  Inc.,  134  Fed.  (2d)  478,  the  court,  speak- 
ing through  Judge  Mathews,  said: 

"Lack  of  novelty  and  lack  of  invention  being  clearly 
shown,  no  significance  attaches  to  the  fact,  if  it  be  a 
fact,  that  utility  and  commercial  success  followed.  *  *  *" 
(Citing  cases.) 

If  my  conclusion  that  each  and  all  of  the  claims  in 
suit  are  invalid  is  correct,  then  a  finding  of  infringement 
would  be  superfluous.  One  cannot  violate  a  right  that 
does  not  exist.  How  may  this  court  with  propriety  say, 
"If  the  [71]  plaintiffs  have  something — which  they  do 
not  have — then  the  defendants  have  appropriated  it  to 
plaintiff's  injury?"  However,  in  order  to  have  the  mat- 
ter squarely  before  the  appellate  court,  and  thus  pos- 
sibly save  the  litigants  much  expense,  in  the  event  the 
appellate  court  disagrees  with  me  as  to  the  validity  of 
any  claim,  I  specifically  find  non-infringement  thereof. 
If  the  appellate  court  desires  to  so  limit  any  claim  as 
to  avoid  invalidity  upon  the  grounds  which  I  have  pre- 
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viously  set  forth,  then  I  specifically  find  non-infringement 
as  to  any  such  claim  or  claims. 

Judgment  will  be  for  the  defendants  with  costs.  Coun- 
sel for  the  defendants  will  prepare  and  serve  findings  of 
fact,  conclusions  of  law,  and  a  form  of  decree  on  the 
amended  complaint  and  the  answers.  Counsel  for  plain- 
tiffs will  do  likewise  on  the  counterclaim,  and  submit  the 
same  to  counsel  for  defendants  in  order  that  they  may 
be  incorporated  within  the  findings  and  conclusions;  all 
of  this  to  be  done  in  accordance  with  the  rules. 

[Endorsed]  :     Filed  May  2,  1945. 
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the  fictitious  firm  name  and  style  of  Natural  Car- 
bonic Products, 

Appellees. 


OPENING  BRIEF  FOR  APPELLANT. 


This  is  an  appeal  from  the  final  decree  of  the  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  dismissing  complaints  for  infringement  of 
Letters  Patent  2,025,698,  issued  December  24,  1935,  for 
Gas  Solidifying  Apparatus.  The  lower  court  (Judge 
Jenney)  held  each  of  the  claims  in  suit  (Nos.  4,  31,  Z2, 
ZZ,  34,  36,  38  and  39)  invalid  and  not  infringed  [I.  86.]* 


♦Hereafter   the   transcript    will    be    referred    to    by   Volume    and 
page  number  only. 
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The  District  Court  also  dismissed  counterclaims  of  the 
appellees  for  violation  of  the  Sherman  and  Clayton  anti- 
trust acts  and  for  unfair  competition.  No  appeal  or 
cross-i^^peal  has  been  taken  from  the  decree  [I.  86]  dis- 
missing said  counterclaims. 

JURISDICTION. 

Jurisdiction  to  review  the  decree  of  the  District  Court 
upon  this  appeal  is  conferred  by  §  128(a)  of  the  Judicial 
Code  (28  USCA  225).  The  decree  was  entered  on  No- 
vember 13,  1944  [I.  86].  The  notice  of  appeal  was 
given  and  filed  February  8,  1945  [I.  91].  This  is  within 
three  months,  as  allowed  by  the  Act  of  February  13, 
1925,  c.  229,  §8(c),  43  Stat.  940  (28  USCA  230).    . 

Jurisdiction  was  conferred  upon  the  court  below  by 
§24(7)  of  the  Judicial  Code  (28  USCA  41)  providing 
that  the  District  Courts  of  the  United  States  shall  have 
jurisdiction  of  all  actions  arising  under  the  patent  laws. 

STATEMENT  OF  THE  CASE. 

The  action  was  originally  filed  by  the  appellant  and 
International  Carbonic,  Inc.  against  Natural  Carbonic 
Products,  Inc.  Natural  Carbonic  Products,  Inc.,  a  Cali- 
fornia corporation,  was  dissolved,  the  dissolution  becom- 
ing effective  October  25,  1943,  with  the  appellee,  George 
Pepperdine  Foundation,  acquiring  all  of  the  assets  of  said 
corporation,  including  the  alleged  infringing  apparatus 
[I.  41].  Subsequent  thereto  and  on  February  28,  1944, 
appellant  filed  its  Further  Amended  and  Supplemental 
Complaint  [I.  21]  against  all  the  appellees,  the  individual 
appellees  being  the  lessees  and  operators  of  the  alleged 
infringing  apparatus  [I.  27,  41].  All  of  the  appellees  ex- 
cept George  Pepperdine  Foundation  filed  one  answer   [I. 
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26].  The  appellee,  George  Pepperdine  Foundation,  filed 
a  separate  answer  [I.  39].  Both  answers  raised  substan- 
tially the  same  issues  and  the  action  was  tried  upon  said 
Further  Amended  and  Supplemental  Complaint  and  said 
Answers.  Subsequent  to  the  entrance  of  the  decree,  a 
motion  was  made  for  substitution  of  party-plaintiff  [I. 
87]  in  view  of  the  dissolution  of  plaintiff  below,  Inter- 
national Carbonic,  Inc.  and  an  order  for  substitution  of 
appellant  as  sole  plaintiff  below  was  entered  January  22, 
1945   [I.  90]. 

Patent  in  Suit. 

The  patent  in  suit  [Pltf.  Ex.  2,  IV.  1317],  application 
filed  May  22,  1928,  was  issued  to  appellant  upon  an  assign- 
ment by  the  inventors  Harry  W.  Cole  and  Malcolm  W. 
McLaren  made  prior  to  issuance  and  title  was  stipulated 
to  by  appellees  [I.  112]. 

The  invention,  as  stated  in  the  patent  specifications,  11. 
1-7,  [IV.  1321]  relates  to  improvements  in  gas  solidifying 
apparatus  which  is  especially  designed  to  make  soHd  blocks 
of  carbon  dioxide.  Carbon  dioxide  has  peculiar  char- 
acteristics which  complicate  the  manufacture  of  solid 
blocks.  It  is  unstable  at  atmospheric  pressures  and  can 
only  be  maintained  in  the  liquid  state  at  pressures  which 
are  above  60.4  pounds  per  square  inch  gauge  pressure. 
In  converting  the  carbon  dioxide  from  gas  into  liquid, 
pressures  exceeding  1000  pounds  per  square  inch  are  or- 
dinarily encountered.  The  carbon  dioxide  when  formed 
into  flakes  or  crystals  has  the  extremely  low  temperature 
of  -109°  F.  In  addition,  it  has  the  further  peculiar  prop- 
erty of  subliming  from  a  solid  to  a  gas  without  going- 
through  the  liquid  state.  The  inventors  were  dealing 
with  a  material  which  had  to  be  carefully  handled  and 


it  was  necessary  to  construct  an  apparatus  which  would 
avoid  any  dangers  inherent  frorh  the  pecuHar  characteris- 
tics. The  soHd  blocks  are  primarily  used  commercially  for 
refrigeration  and  the  product  is  commonly  called  Dry  Ice. 
A  simple  efficient  apparatus  for  solidifying  carbon  dioxide 
by  refrigeration  and  thereafter  compressing  the  same  into 
dense  blocks  in  the  same  chamber  is  disclosed  and  ade- 
quately described  in  the  specifications  and  drawings.  It 
is  necessary  in  operating  any  apparatus  for  solidifying 
carbon  dioxide  that  liquid  carbon  dioxide  be  supplied 
thereto.  A  method  and  apparatus  for  treating  carbon 
dioxide  gas  and  liquefying  the  same  is  disclosed  in  Fig.  1 
of  the  patent  and  in  the  specifications,  p.  1,  col.  1,  11.  32-55, 
and  p.  1,  col.  2,  11.  1-35:  Such  method  or  apparatus  is  not 
included  in  the  claims  in  issue  and  any  suitable  method 
and  apparatus  for  liquefying  carbon  dioxide  may  be 
employed  without  affecting  the  question  of  validity  or  in- 
fringement of  the  claims  in  issue.  Methods  and  ap- 
paratuses for  obtaining  carbon  dioxide  gas  from  various 
sources  and  thereafter  liquefying  the  same  were  admittedly 
old  in  the  art  prior  to  the  invention  of  the  patent  in  suit. 

The  Claims  in  Issue  Are  Directed  to  the  Vertical 
Apparatus  of  Fig.  5. 

Fig.  5  discloses  a  vertical  apparatus  for  solidifying  and 
depositing  a  mass  of  solidified  carbon  dioxide  in  a  cham- 
ber and  vertically  compressing  the  mass  in  the  same  cham- 
ber in  the  location  in  which  the  mass  is  initially  deposited 
therein.  The  liquid  carbon  dioxide  from  a  source  of  sup- 
ply, such  as  shown  in  Fig.  1  of  the  drawings,  is  supplied 
to  chamber  100  by  means  of  the  inlet  51a.  This  liquid 
carbon  dioxide,  under  a  pressure  of  approximately  1200 
pounds  per  square  inch  in  the  supplying  system,  is  imme- 
diately expanded  in  the  chamber  100  (Specifications  p.  1, 
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col.  2,  II.  47-53).  The  rapid  expansion  of  the  liquid  car- 
bon dioxide  to  a  pressure  below  the  so-called  "triple  point" 
pressure  of  60  pounds  per  square  inch,  gauge  pressure 
[I.  183,  184]  results  in  self -evaporative  cooling  and  causes 
a  portion  of  the  carbon  dioxide  to  be  frozen  out  into  solid 
particles  or  crystals  and  the  remainder  of  the  liquid  car- 
bon dioxide  to  be  converted  into  the  gaseous  form.  Such 
method  of  forming  solid  carbon  dioxide  by  the  abrupt  ex- 
pansion of  liquid  carbon  dioxide  to  a  pressure  below  the 
triple  point  pressure  is  known  as  the  snow  method  or 
snowing. 

During  this  period,  the  chamber  100  of  Fig.  5  remains 
closed  to  the  atmosphere.  The  gas  which  remains  un- 
solidified  is  returned  to  the  system  for  reliquefaction. 
This  is  done  by  means  of  an  exhaust  or  return  line  run- 
ning from  the  chamber  100  back  into  the  gas  liquefying 
system,  as  shown  by  the  line  80,  in  Fig.  1  of  the  draw- 
ings. After  solidification,  the  solid  carbon  dioxide  which 
has  been  deposited  by  gravity  and  accumulated  as  a  mass 
of  the  desired  quantity  in  the  lower  part  of  the  chamber 
100,  is  pressed  into  a  solid  block  by  the  vertically  movable 
hydraulically  operated  plunger  103,  pressing  downwardly 
to  compress  the  deposited  mass  of  solid  carbon  dioxide 
against  the  lower  vertically  movable  closure  head  107, 
which  is  also  hydraulically  operated.  After  the  block  has 
been  pressed  to  the  required  commercial  density,  the  clos- 
ure member  107  is  lowered  so  that  the  chamber  is  opened 
and  the  solid  block  of  carbon  dioxide  may  be  removed 
therefrom.  In  manufacturing  dense  blocks  of  solid  car- 
bon dioxide  by  this  method,  the  source  of  inlet  supply  of 
liquid  carbon  dioxide  through  port  51a  is  shut  off  when  a 
required  supply  of  solid  carbon  dioxide  has  been  formed 
in  chamber  100  and  prior  to  pressing.  But,  the  return 
line  80,  remains  open  for  discharge  of  carbon  dioxide  gas 


from  the  mass  of  solid  being  compressed  in  the  chamber 
during  the  pressing  operation.  Prior  to  opening  the  cham- 
ber by  movement  of  the  closure  member  107,  after  press- 
ing, and  subsequent  to  shutting  off  the  liquid  inlet  sup- 
ply, the  return  line  80  is  closed  so  that  air  may  not  be 
sucked  into  the  liquefying  system  when  closure  107  is 
open.  This  would  result  in  admitting  air  into  the  carbon 
dioxide  gas  liquefying  system  with  resulting  dilution 
which  if  repeated  with  each  block  pressing  operation 
would  ultimately  result  in  rendering  the  liquefying  sys- 
tem inoperative.  The  admission  of  air  into  the  chamber 
100  and  from  the  chamber  into  the  system,  would  also 
result  in  moisture  in  the  air  condensing  on  the  cold  walls 
of  the  chamber  and  interfering  with  operation. 

The  vertically  disposed  apparatus  shown  in  Fig.  5  of 
the  drawings  is  adequately  claimed  in  the  apparatus  claims 
in  suit  Nos.  4,  31,  32,  33,  34  and  36,  and  the  method  used 
in  operating  said  apparatus  in  the  manufacture  of  dense 
blocks  of  solid  carbon  dioxide  is  adequately  claimed  in  the 
method  claims  Nos.  38  and  39.  Claim  34,  is  a  typical 
apparatus  claim  and  includes  all  the  elements  necessary 
for  the  manufacture  of  solid  blocks  of  carbon  dioxide. 
Said  claim  reads  as  follows: 

'Tn  a  gas  solidifying  and  pressing  apparatus,  a 
vertically  disposed  closed  top  and  open  bottom  gas 
solidifying  and  pressing  chamber,  a  vertically  dis- 
posed fluid  pressure  cylinder  below  said  chamber  hav- 
ing a  vertically  reciprocal  plunger  therein,  a  chamber 
closing  head  mounted  on  the  upper  end  of  said  pres- 
sure cylinder  and  vertically  movable  therewith  be- 
tween raised  position  closing  the  open  bottom  of  the 
chamber  and  sealing  the  chamber  from  the  atmo- 
sphere, and  lowered  position  opening  the  bottom  of 
the  chamber,  a  pressing  plunger  vertically  reciprocal 


in  said  chamber  for  pressing  a  mass  of  solidified  gas 
in  the  chamber  into  a  block  against  said  bottom  clos- 
ure head  when  the  latter  is  in  raised  chamber  closing 
position,  fluid  pressure  means  for  operating  said 
pressing  plunger,  means  for  supplying  gas  in  fluid 
form  to  the  chamber  for  expansion  to  convert  a  por- 
tion thereof  to  a  solid  and  a  portion  to  a  gas  when 
the  closure  head  is  in  chamber  sealing  position  and 
the  pressing  plunger  is  in  raised  inactive  position  in 
the  chamber,  means  for  withdrawing  the  gas  from  the 
chamber  during  formation  of  the  solid  mass,  and  said 
closing  head  upon  completion  of  a  block  by  said  press- 
ing plunger  being  movable  downwardly  from  closing 
position  with  the  block  supported  on  the  head  to 
remove  the  block  from  the  chamber." 

Referring  to  said  claim,  it  calls  for  a  vertical  pressing 
chamber  which  is  closed  at  the  top,  as  shown  in  the 
drawings,  and  is  opened  at  the  bottom  by  means  of  the 
movable  closure  member  107.  A  vertically  disposed  fluid 
pressure  cylinder  109  is  below  the  chamber  with  a  ver- 
tically reciprocal  plunger  108  therein  and  with  the  closure 
head  107  mounted  on  the  upper  end  of  the  pressure 
cylinder  and  vertically  movable  so  as  to  open  and  close 
the  bottom  of  the  chamber  and  to  seal  the  chamber  from 
the  atmosphere.  In  the  upper  end  of  the  chamber  there 
is  a  pressing  plunger  103  which  is  vertically  reciprocal 
in  the  chamber  for  pressing  a  deposited  mass  of  solidified 
carbon  dioxide  in  the  chamber  after  the  same  has  been 
formed  by  the  admission  of  liquid  carbon  dioxide  through 
the  port  51a  and  the  expansion  of  the  liquid  carbon  diox- 
ide in  the  chamber  100.  The  pressing  plunger  103  is  in 
raised,  inactive  position  in  the  chamber  100  during  solidi- 
fication of  the  carbon  dioxide  and  the  depositing  of  a 
mass   of   the   solidified   carbon   dioxide   in   the   chamber. 
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This  pressing  plunger  103  acts  in  cooperation  with  the 
lower  closure  member  107  to  press  the  solidified  gas  into 
a  block.  Fluid  pressure  means,  as  called  for  in  the  claim, 
provide  for  operating  the  pressing  plunger  103.  The 
claim  also  calls  for  means  for  supplying  gas  in  liquid  form 
to  the  chamber  100  for  expansion  into  a  solid  and  a 
gas  when  the  closure  head  107  is  in  closed  position  and 
the  pressing  plunger  103  is  in  raised  non-pressing  posi- 
tion. This  means  for  supplying  gas  in  liquid  form  is  the 
means  shown  in  Fig.  1  of  the  drawings  and  described  in 
the  specifications.  The  claim  further  calls  for  means  for 
withdrawing  the  unsolidified  gas  from  the  chamber  dur- 
ing formation  of  the  solid  carbon  dioxide.  This  is  done 
by  means  of  ports  in  the  chamber  100  and  by  the  return 
line  80.  Thereafter,  as  called  for  by  the  claim,  the 
closure  head  107,  upon  the  completion  of  the  pressing 
operation,  is  movable  downwardly  from  its  closed  posi- 
tion and  with  the  solid  block  supported  thereon  so  that 
the  block  may  be  removed  from  the  chamber  100. 

The  method  claims,  for  example  claim  38  reading  as 
follows : 

"The  method  of  producing  blocks  of  solidified  gas 
which  includes  the  steps  of,  supplying  a  liquefied  gas 
to  a  closed  chamber  that  is  sealed  from  the  atmosphere 
and  converting  a  portion  of  the  liquefied  gas  to  a  solid 
and  a  portion  thereof  to  a  gas  in  the  chamber  by 
expansion,  maintaining  the  chamber  volume  con- 
stant while  expanding  the  liquefied  gas  and  accumu- 
lating a  mass  of  the  solidified  gas  therein,  withdraw- 
ing the  unsolidified  gas  from  the  chamber  during 
formation  and  accumulation  of  the  solidified  gas  in 
the  chamber,  shutting  ofif  the  supply  of  liquefied 
gas  to  the  chamber  to  stop  production  of  solid  and  gas 
therein  after  a  desired  mass  of  the  solid  has  been 


accumulated  in  the  chamber,  mechanically  applying 
pressure  to  the  mass  of  solidified  gas  in  the  chamber 
while  the  chamber  is  closed  to  press  the  mass  into  a 
dense  block  of  soHdified  gas,  and  finally  opening  the 
chamber  to  atmosphere  and  removing  the  completed 
block  therefrom." 

adequately  cover  the  method  used  in  producing  blocks  of 
solidified  carbon  dioxide  with  the  apparatus  of  Fig.  5. 

Fig.  2  of  Drawings  Not  in  Issue. 

The  patent,  in  Figs.  2  and  3  and  in  a  part  of  Fig.  1, 
shows  another  apparatus  for  solidifying  and  compressing 
carbon  dioxide.  In  this  apparatus  the  solid  is  formed  in 
the  chamber  50  and  thereafter  with  the  assistance  of 
the  blades  or  scrapers  59  in  the  chamber  50  the  solidified 
material  falls  into  the  compression  chamber  60,  which  is 
horizontally  disposed.  Thereafter  the  solidified  material 
in  the  chamber  60  is  compressed  into  blocks  by  means  of 
hydraulic  plungers,  one  of  which  is  so  arranged  that  it 
uncovers  one  end  of  the  compression  chamber  60  so  that 
the  block  may  be  pushed  out  of  or  otherwise  removed 
from  the  compression  chamber.  The  unused  gas,  as  in 
the  operation  of  Fig.  5,  is  returned  to  the  liquefying 
system  and  the  compression  chamber  60  and  the  chamber 
50  in  which  the  gas  is  solidified  remain  closed  to  the  atmo- 
sphere during  the  formation  of  the  solid  material.  It  will 
hereafter  be  shown  that  the  apparatus  of  Fig.  5  is  the 
apparatus  used  by  the  appellees  in  the  manufacture  of 
blocks  of  solid  carbon  dioxide  and  that  the  apparatus  of 
Fig.  5  is  the  only  apparatus  used  for  that  purpose  by  the 
numerous  licensees  of  the  appellant.  Its  use  is  so  exten- 
sive that  it  may  readily  be  said  that  it  is  the  universal 
apparatus  for  the  manufacture  of  blocks  of  solid  carbon 
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dioxide  for  commercial  purposes.  The  apparatus  of  Figs. 
2  and  3,  therefore,  with  its  horizontally  disposed  compres- 
sion chamber  and  horizontally  reciprocal  pressing  plunger 
and  with  a  separate  chamber  above  the  horizontal  com- 
pression chamber  within  which  the  solid  is  formed  and 
from  which  it  is  fed  by  rotating  blades  or  scrapers,  must 
not  be  confused  with  the  vertically  disposed  apparatus  of 
Fig.  5  wherein  the  formation  of  the  solid  carbon  dioxide 
and  the  pressing  of  the  solid  into  dense  blocks  is  accom- 
plished in  the  one  chamber. 

The  differences  in  construction  and  the  differences  in 
mechanisms  or  elements,  as  well  as  the  difference  in  the 
direction  of  pressing,  of  the  two  apparatuses  are  such  that 
the  apparatus  of  Fig.  5  has  come  to  be  the  commercially 
recognized  apparatus  in  this  art,  while  the  horizontally 
disposed  apparatus  of  Figs.  2  and  3  has  completely  dis- 
appeared from  the  commercial  field. 

Fig.  5  Capable  of  Use  With  All  Known  Methods 
of  Manufacturing  Carbon  Dioxide. 

The  apparatus  of  Fig.  5  is  also  capable  of  producing 
blocks  of  solid  carbon  dioxide  by  the  use  of  the  triple  point 
method  of  forming  solidified  carbon  dioxide.  This  triple 
point  method  is  disclosed  and  claimed  in  Slate  Patent 
1,546,681,  No.  15  of  Dfts.  Ex.  EE  [IV.  1470].  In  the 
triple  point  method,  liquid  carbon  dioxide  is  admitted 
directly  through  the  inlet  51a  into  the  chamber  100  with 
the  pressure  in  the  chamber  being  maintained  above  the 
triple  point  pressure  of  60.4  pounds  per  square  inch, 
gauge  pressure.  At  the  triple  point  pressure,  carbon  diox- 
ide can  exist  in  the  form  of  a  gas,  a  liquid  and  a  solid 
[I.  184].  Above  the  triple  point  pressure  the  liquid  car- 
bon dioxide  will  remain  in  the  liquid  form.     After  a  de- 
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sired  charge  or  quantity  of  liquid  carbon  dioxide  has  been 
admitted  into  and  collected  in  the  chamber  100  with  the 
chamber  pressure  maintained  above  the  triple  point  pres- 
sure, the  inlet  51a  is  closed,  and  the  pressure  in  the  chamber 
100  is  allowed  to  fall  or  drop  to  the  triple  point  pressure  of 
60.4  pounds  per  square  inch,  gauge  pressure.  The  pres- 
sure within  the  chamber  100  will  then  remain  at  the 
triple  point  pressure,  until  all  of  the  liquid  carbon  dioxide 
has  been  converted  into  solid.  This  is  called  the  "boil  off" 
period.  During  the  "boiling  off"  of  the  liquid  carbon 
dioxide  at  the  triple  point  pressure,  the  expansion  or 
evaporation  gas  is  continuously  removed  from  the  cham- 
ber by  the  exhaust  line  80  and  returns  to  the  liquefying 
system  for  reliquefaction.  After  the  completion  of  solidi- 
fication of  that  portion  of  the  charge  of  liquid  carbon 
dioxide  frozen  out  as  a  solid,  the  pressure  within  the 
chamber  100  drops  rapidly  to  atmospheric  or  to  whatever 
near  atmospheric  end  pressure  is  maintained  in  the  cham- 
ber 100.  This  is  generally  called  "the  blow  down  period" 
[I.  186].  When  the  pressure  in  the  chamber  reaches 
atmospheric  or  whatever  near  atmospheric  back  pressure 
is  maintained  in  the  chamber  during  the  pressing  opera- 
tion, the  deposited  and  accumulated  mass  of  solid  carbon 
dioxide  is  then  pressed  in  accordance  with  the  pressing 
operation  heretofore  described  by  the  use  of  the  hydraulic 
plungers.  Upon  completion  of  the  pressing  operation,  the 
block  of  dense  solid  carbon  dioxide  is  removed  from  the 
chamber  100  in  the  manner  heretofore  described  by  lower- 
ing the  closure  member  107. 

The  vertical  gas  solidifying  apparatus  of  Fig.  5  is 
capable  of  and  has  been  used  to  manufacture  solid  carbon 
dioxide  by  use  of  the  above  described  triple  point  method 
of  converting  liquid  carbon  dioxide  to  solid  carbon  dioxide 
and  also  has  been  used  to  manufacture  solid  carbon  diox- 
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ide  by  expanding  liquid  carbon  dioxide  to  pressures  below 
the  triple  point  pressure  to  convert  the  liquid  carbon  diox- 
ide into  solid  particles  of  snow,  and  gas.  This  latter 
method  is  the  method  disclosed  in  the  specifications  and 
heretofore  referred  to  as  the  "snow"  method.  Dr.  Jones 
by  use  of  the  nine  charts  comprising  Pltf.  Ex.  7  [IV.  1331] 
explained  the  commercial  operations  of  the  licensees  of 
appellant  as  he  had  witnessed  said  operations  and  in  his 
explanation  included  both  the  triple  point  and  snow  methods 
[I.  175-194].  The  vertical  apparatus  of  Fig.  5  in  addition 
is  capable  of  use  with  all  known  methods  of  producing  solid 
particles  or  crystals  of  carbon  dioxide  and  thereafter 
pressing  the  same  into  blocks  of  solid  carbon  dioxide  [I. 
289]. 

Prior  Commercial  Apparatus. 

Prior  to  the  invention  of  the  apparatus  of  Fig.  5,  the 
commercial  apparatus  for  manufacturing  solid  particles 
or  crystals  of  carbon  dioxide  was  the  snow  bank.  A 
photograph  showing  a  snow  tank  installed  for  commercial 
operation  is  in  evidence  as  Pltf.  Ex.  5  [IV.  1329],  and 
a  drawing  of  the  same  is  in  evidence  as  Pltf.  Ex.  6  [IV. 
1330].  The  snow  tank  is  the  subject  of  the  United  States 
Patent  1,659,434  issued  to  J.  W.  Martin,  Dfts.  Ex.  B 
[IV.  1359].  In  the  operation  of  the  snow  tank,  the 
liquid  carbon  dioxide  is  admitted  to  a  chamber  in  which 
the  pressure  is  below  the  triple  point  pressure,  for  ex- 
ample, a  pressure  of  the  order  of  five  pounds  to  the  square 
inch,  so  that  the  liquid  carbon  dioxide  immediately  ab- 
ruptly expands  into  gas  with  a  portion  thereof  frozen  out 
in  the  form  of  particles  or  flakes  of  solid  carbon  dioxide. 
The  unsolidified  gas  passes  up  through  a  filter  cloth, 
shown  in  Ex.  6,  and  outwardly  through  an  outlet  port 
into  the  liquefying  system.     The  snow  tank  was  designed 
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for  low  pressure  formation  of  dry  powdery  snow  below 
the  triple  point  pressure  [I.  166].  In  operation  the  for- 
mation of  the  powdered  snow  continued  until  the  desired 
charge  was  accumulated,  at  which  time  the  liquid  inlet 
was  closed  [I.  136,  137],  Thereafter  the  outlet  valve 
was  closed  and  the  manhole  shown  on  Pltf.  Ex.  6  opened. 
The  mass  of  solid  particles  of  carbon  dioxide  was  then 
shoveled  manually  out  of  the  snow  tank  and  transported 
to  an  open  mold  in  the  form  of  a  cylinder,  open  at  both 
ends.  The  solid  carbon  dioxide  was  shoveled  into  the 
mold  where  it  was  first  manually  tamped  by  means  of 
the  tamper  shown  in  Pltf.  Ex.  6.  A  charge  of  the  solid 
carbon  dioxide  was  placed  in  the  mold,  and  then  hand 
tamped,  and  additional  charges  were  then  placed  in  the 
mold  and  each  charge  hand  tamped  until  the  mold  was 
filled  or  the  desired  quantity  had  been  tamped  and  com- 
pressed into  the  mold  for  final  pressing.  The  tamper 
endeavored  to  distribute  the  material  evenly  before  press- 
ing and  also  to  try  and  eliminate  any  gas  or  air  which 
might  be  entrapped  between  the  snow  particles.  There- 
after more  snow  was  added  and  the  tamping  process 
repeated.  The  mold  was  then  placed,  with  its  contained 
compacted  mass  of  solid  flakes  of  carbon  dioxide,  into 
position  on  an  open  hydraulic  press  to  form  blocks  of 
solid  carbon  dioxide  [I.  137].  The  press  used  is  dia- 
grammatically  shown  as  a  part  of  Pltf.  Ex.  6. 

The  snow  tank  was  used  by  Dry  Ice  Corporation  from 
1925  to  1933  in  nine  or  ten  plants  of  that  concern  [I. 
143].  One  plant  alone  of  the  Dry  Ice  Corporation,  which 
was  built  at  Elizabeth,  New  Jersey,  in  1928  had  twelve 
of  the  snow  tanks  in  operation  [I.  159].  The  snow 
tank  served  the  purpose  of  getting  the  industry  estab- 
lished in  the  manufacture  of  solid  carbon  dioxide  and 
had   the  added  advantage  that  tlie  snow   tanks  had   an 
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initial  low  cost  of  construction.  However,  by  1934  the 
snow  tank  was  out  of  existence  as  a  commercial  apparatus 
[I.  161]  and  is  not  in  use  at  the  present  time.  The 
Elizabeth  plant,  which  had  twelve  snow  tanks  in  opera- 
tion in  1928  when  it  was  completed,  was  operated  for 
only  four  years  and  was  then  considered  to  be  obsolete 
and  was  replaced  with  other  apparatus  [I.  159].  The 
apparatus  that  supplanted  the  snow  tank  was  the  vertical 
apparatus  of  Fig.  5  and  it  is  significant  that  within  five 
years  of  the  filing  date  of  the  application  for  the  patent 
in  suit  ninety  percent  of  the  industry  was  using  the  ver- 
tical closed  press  of  Fig.  5  [I.  168]. 

The  snow  tank  had  numerous  disadvantages  in  commer- 
cial operations.  The  operation  of  forming  solid  particles 
or  crystals  of  carbon  dioxide  and  thereafter  pressing  the 
same  into  solid  blocks  necessitated  an  exposure  of  the 
mass  of  particles  of  solid  carbon  dioxide  to  the  atmosphere 
when  it  was  manually  shoveled  out  of  the  snow  tank  and 
transported  to  the  mold.  On  humid  days  it  resulted  in 
water  snow  being  condensed  in  the  pores  of  the  solid 
carbon  dioxide  during  handling  [I.  152]  and  the  solid 
carbon  dioxide  had  a  particular  affinity  to  moisture  in  the 
air  [I.  153].  The  exposure  to  the  atmosphere  and  the 
manual  handling  resulted  also  in  a  loss  of  the  solid 
material  by  sublimation  which  amounted  to  from  7  to  15 
percent  [I.  152].  Solid  carbon  dioxide  has  the  peculiar 
property  of  passing  directly  to  a  gas  without  going 
through  the  liquid  phase.  This  is  called  sublimation. 
The  labor  costs  in  forming  the  solid  flakes  and  thereafter 
transporting  the  same  to  molds,  tamping  and  pressing  the 
same  into  blocks  was  approximately  Seven  Dollars  ($7.00) 
a  ton  [I.  158].  This  compares  to  a  similar  labor  cost 
in  the  apparatus  of  Fig.  5  of  One  Dollar  Twenty-five 
Cents  ($1.25)  per  ton  for  accomplishing  the  same  result 
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[I.  254].  Tamping  of  the  loose  mass  of  solid  carbon 
dioxide  which  had  been  shoveled  into  the  mold  by  a  tamp 
such  as  shown  in  Ex.  6  was  the  universal  practice  in  the 
operation  of  the  snow  tank  [I.  152].  This  was  done  be- 
cause it  was  the  only  way  possible  known  at  that  time 
to  supply  the  trade  with  a  reasonably  uniform  and  suf- 
ficiently dense  product  to  meet  the  commercial  require- 
ments [I.  152].  The  density  obtained  in  the  block  was 
approximately  1.2  [I.  157].  This  compares  to  the  density 
of  the  blocks  produced  by  the  apparatus  of  Fig.  5  of  1.5 
which  approaches  the  theoretical  density  of  solid  carbon 
dioxide  which  is  1.56.  Care  had  to  be  taken  in  pressing 
that  to  much  pressure  was  not  exerted,  otherwise  the 
block  would  crack  or  blow  up  because  of  the  internal 
pressure  from  trapped  air,  carbon  dioxide  gas  and  water 
snow  [I.  157].  The  density  of  the  block  of  the  snow 
tank  operation  prevented  shipments  to  markets  at  any 
great  distance  and  the  customary  practice  in  the  indus- 
try was  to  sell  the  product  as  soon  as  possible  after  it 
had  been  manufactured  [I.  155].  Furthermore,  the  per- 
fection obtained  in  tamping  varied  with  the  particular 
man  who  happened  to  be  tamping  the  mold  and  with  the 
condition  of  the  mold,  which  would  produce  one  result 
when  used  warm  at  the  beginning  of  the  day  and  a 
quite  different  result  after  it  had  stood  in  a  moist  atmo- 
sphere so  that  it  might  be  coated  with  water  ice.  This 
resulted  in  the  density  not  being  constant  [I.  156].  The 
snow  tank  with  these  disadvantages  was  the  commercial 
apparatus  in  use  when  the  inventors  of  the  patent  in  suit 
came  into  this  field. 

Cole  and  McLaren  first  saw  snow  tanks  in  May  of 
1925  at  the  General  Carbonic  plant  in  Long  Island  City. 
The  snow  tanks  were  the  property  of  Dry  Ice  Corpora- 
tion who  remained  in  that  plant  from  May  1925  to  Sep- 
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tember  1926  pressing  and  using  the  liquid  carbon  dioxide 
supplied  by  General  Carbonic  Company  in  the  operation  of 
the  snow  tanks  [I.  335,  III.  1205].  These  snow  tanks 
operated  in  the  manner  explained  by  Dr.  Jones  [I.  336]. 
Mr.  Cole  at  that  time  was  Manager  of  Plants  for  Gen- 
eral Carbonic  Company  [I.  323]  and  Mr.  McLaren  was 
Superintendent  of  the  Long  Island  plant  of  that  concern 
[III.  1209].  Snow  tanks  were  operated  by  Dry  Ice 
Corporation  during  all  this  period  of  time.  Cole  and 
McLaren  in  watching  the  operations  saw  the  hand  tamp- 
ing, the  exposure  to  the  atmosphere,  the  blowing  up  of 
the  completed  blocks,  the  waste  of  gas  and  all  of  the  other 
disadvantages  previously  described  [I.  337].  The  inven- 
tors felt  that  the  snow  tank  method  was  uneconomical 
and  that  the  industry  would  never  grow  to  any  extent 
using  such  method  and  apparatus  [I.  336]  and,  with  the 
disadvantages  in  mind,  they  felt  impelled  to  obviate  the 
difficulties  [I.  356].  Their  first  thought  was  to  eliminate 
all  of  the  difficulties  if  possible  and  to  get  rid  of  the 
snow  tank,  of  the  transfer  of  material,  of  the  tamping 
and  of  the  external  pressing  in  a  separate  press  [I.  373, 
374].  They  first  conceived  of  the  vertical  apparatus  of 
Fig.  5,  the  conception  being  made  in  the  summer  of  1925 
[I.  324,  373].  The  change  to  a  vertical  press,  however, 
wherein  the  solid  material  was  formed  and  pressed  into 
blocks  in  the  same  chamber,  was  too  radical  for  the  man- 
agement of  the  General  Carbonic  Company  [III.  1027]. 
The  result  was  that  the  first  machine  constructed  was 
the  horizontal  machine  of  Fig.  2  which  was  completed  in 
the  fall  of  1926  [III.  1023] ;  the  conception  of  this  ma- 
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chine  having  shortly  followed  the  conception  of  the  ver- 
tical apparatus  of  Fig.  5   [I.  370]. 

A  vertical  apparatus,  such  as  shown  in  Fig.  5,  was 
built  in  1928  [I.  340]  with  the  first  drawings  that  were 
submitted  for  bids  being  made  in  February  of  that  year 
[I.  370]  and  the  vertical  apparatus  of  Fig.  5  first  going 
into  operation  in  the  latter  part  of  November  or  the  first 
part  of  December  1928  [I.  370].  Dr.  Jones  saw  the 
apparatus  of  Fig.  5  shortly  after  it  was  installed  for 
operations  and  immediately  recognized  that  it  was  the 
apparatus  he  had  been  looking  for,  which  was  a  dual  ma- 
chine and  that  it  could  operate  on  the  triple  point  pressure 
as  well  as  on  pressures  below  that  point  [I.  369]. 

Commercial  Success. 

The  vertical  apparatus  of  Fig.  5  went  into  such  exten- 
sive use  that  without  modification  it  has  entirely  sup- 
planted the  snow  tank  and  all  horizontal  types  of  appara- 
tus and  is  now  the  only  commercial  machine  used  in  the 
operation  of  commercial  plants  for  the  production  of 
solid  carbon  dioxide. 

The  efficient  operation  of  the  apparatus  of  Fig.  5, 
whereby  a  mass  of  solid  carbon  dioxide  could  be  formed 
and  pressed  into  blocks  in  the  same  chamber  and  with 
the  chamber  so  constructed  that  no  air-moisture  or  foreign 
gases  would  interfere  with  the  obtaining  of  a  dense  block 
of  solid  carbon  dioxide  not  only  resulted  in  the  Dry  Ice 
Corporation  discarding  the  snow^  tanks  and  installing  the 
apparatus  of  Fig.  5  but  also  resulted  in  the  granting  of 
licenses  to  a  number  of  prominent  concerns  to  operate 
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said  apparatus.  Licenses  were  granted  to  Liquid  Car- 
bonic Corporation,  Pure  Carbonic  Incorporated,  Pitts- 
burgh Plate  Glass  Company,  Mathieson  Alkali  Company, 
Michigan  Alkali  Company  (now  Wyandotte  Chemical 
Company)  and  others  [L  344],  These  licensees  have 
plants  located  in  various  cities.  Liquid  Carbonic  Corpo- 
ration alone  has  plants  at  Long  Island  City,  Boston,  Buf- 
falo, New  York,  Chicago,  Pittsburgh,  Philadelphia,  Seat- 
tle, San  Francisco,  Los  Angeles  and  Albany,  New  York 
[I.  347].  All  of  these  plants  in  the  manufacture  of  solid 
carbon  dioxide  blocks  use  the  vertical  gas  solidifying 
apparatus  which  contains  the  elements  of  Fig.  5  [I.  349]. 
The  vertical  apparatus  being  used  by  the  licensees  is 
manufactured  by  a  number  of  concerns,  including  Frick 
Company,  Hydraulic  Press  Manufacturing  Company  and 
York  Ice  Machinery  Corporation  [I.  313].  The  vertical 
apparatus  owned  by  George  Pepperdine  Foundation  and 
operated  by  the  individual  appellees  on  the  property  of 
George  Pepperdine  Foundation  at  Niland,  Imperial 
County,  California,  are  Frick  and  H.P.M.  presses  manu- 
factured respectively  by  Frick  Company  and  Hydraulic 
Press  Manufacturing  Company. 

The  vertical  apparatus  of  Fig.  5  not  only  manufactured 
dense  blocks  of  solid  carbon  dioxide  in  a  simple  and 
efficient  manner  in  one  chamber  but  it  also  eliminated  (1) 
exposure  to  the  atmosphere,  (2)  high  labor  costs,  (3)  loss 
of  material  by  sublimation  and  human  handling,  (4) 
variations  in  the  density  of  block  structure,  (5)  tamping, 
(6)  entrapping  of  air  and  water  snow  and  (7)  wastage 
of  carbon  dioxide  gas,  all  of  which  were  the  result  of  the 
snow  tank  operation. 
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Findings  of  the  Court. 

Notwithstanding-  that  the  vertical  apparatus  of  Fig.  5 
completely  supplanted  the  snow  tank  and  became  the 
universal  press  used  by  the  industry  in  the  manufacture 
of  solid  carbon  dioxide  and  overcame  the  difficulties  ex- 
perienced in  the  operation  of  the  snow  tank  and  other 
apparatus  used  to  manufacture  solid  carbon  dioxide  into 
solid  blocks,  the  trial  court  held  that  the  claims  in  issue 
were  invalid  not  only  because  anticipated  by  prior  art 
patents  but,  in  addition,  because  of  public  prior  use,  and 
for  lack  of  invention,  aggregation  and  indefiniteness  of 
the  claims.  Furthermore,  although  the  appellees  operate 
vertically  disposed  gas  solidifying  and  pressing  apparatus 
to  manufacture  solid  blocks  of  carbon  dioxide  containing 
all  of  the  elements  of  the  claims  in  issue,  the  trial  court 
held  that  said  claims  were  not  infringed.  Findings  of 
fact  and  conclusions  of  law  so  holding  were  signed  and 
filed  by  the  court  [I.  71]  and  the  judgment  [I.  85]  dis- 
missing appellant's  complaint  was  thereafter  entered. 

Questions  on  Appeal. 

The  questions,  therefore,  involved  in  this  appeal  are : 

(1)  Whether  the  vertically  disposed  apparatus  of 
Fig.  5  of  the  patent  in  suit,  so  constructed  that  solid 
carbon  dioxide  flakes  can  be  formed  in  the  chamber 
of  said  apparatus  and  thereafter  vertically  pressed 
into  blocks  of  commercial  density  in  said  chamber  by 
hydraulically  operated  rams  and  not  in  the  presence 
of  the  atmosphere  and  with  means  to  move  one  of 
the  hydraulic  rams  to  open  the  chamber  and  remove 
the  block  therefrom,  all  of  which  is  covered  in  terms 
of  structure  in  claim  34  previously  quoted  herein, 
constitutes  invention; 
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(2)  Whether  the  claims  in  issue  sufficiently  define 
the  invention  as  required  by  the  provisions  of  35 
use  33,  R.  S.  4888; 

(3)  Whether  the  inventors  Cole  and  McLaren  were 
the  first  inventors  of  the  invention  claimed  in  the 
claims  in  issue; 

(4)  Whether  the  claims  in  issue  are  aggregative 
in  that  the  elements  and  steps  which  relate  to  the 
solidification  of  the  carbon  dioxide  are  entirely  inde- 
pendent of  and  are  performed  independently  of  the 
elements  and  steps  of  the  apparatus  for  compressing 
the  material,  with  said  elements  producing  no  new 
function  or  result; 

(5)  Whether  the  appellees  have  infringed  the 
claims  in  issue  in  operating  vertically  disposed  presses 
in  the  plant  at  Niland,  California,  in  manufacturing 
solid  blocks  of  carbon  dioxide. 

It  is  the  contention  of  appellant  that  there  is  no  evidence 
to  sustain  the  findings  and  judgment  as  to  invalidity  and 
that  in  view  of  the  record  there  can  be  no  question  as  to 
infringement.  The  numerous  errors  of  the  trial  court 
which  led  it  to  the  conclusions  of  invalidity  and  non- 
infringement are  hereafter  set  forth  in  detail.  It  is  appel- 
lant's position  that  correctly  weighed  and  properly  con- 
sidered the  evidence  can  only  lead  to  a  contrary  determina- 
tion by  this  court. 
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SPECIFICATION  OF  ERRORS. 

Appellant  relies  on  the  errors  specified  in  the  concise 
statement  under  Rule  19  [TIL  1307-1314J.  For  the  pur- 
pose of  argument  on  appeal,  we  have  consolidated  and 
restated  these  errors  in  the  major  points  of  argument  as 
follows : 

(1)  Holding  the  patent  in  suit,  particularly  as  to 
each  of  the  claims  in  issue,  to  be  invalid  because 
anticipated  by  prior  art  patents.  (Finding  28.),  [I. 
80]; 

(2)  Holding  that  the  alleged  Martin  prior  use  was 
established  by  the  evidence;  failing  to  hold  that,  if 
established,  such  prior  use  was  experimental  and 
abandoned;  and  further  failing  to  hold  that  said  use, 
if  established,  was  not  an  anticipation  of  the  claims 
in  issue  (Findings  18,  19),  [I.  75,  76] ; 

(3)  Holding  that  there  is  no  invention  in  the  claims 
in  issue  in  view  of  the  state  of  the  art  (Findings  2^, 
29),  [1.78,79,81]; 

(4)  Holding  that  appellant's  expert  witness.  Dr. 
Jones,  admitted  there  was  no  invention  in  the  claims 
in  issue  (Finding  20),  [I.  76] ; 

(5)Holding  that  the  claims  in  issue  are  indefinite 
and  failed  to  comply  with  the  provisions  of  35  USC 
%2>Z  (Finding  21),  [1.76]; 

(6)  Holding  that  the  claims  in  issue  constitute 
aggregation  (Finding  24),  [I.  79] ; 

(7)  Holding  that  the  vertical  apparatus  of  Fig.  5 
and  the  horizontal  apparatus  of  Fig.  2  of  the  drawings 
include  the  same  structural  elements,  have  the  same 
mode  of  operation,  have  the  same  function  and  pro- 
duce the  same  result  (Finding  16),  [I.  74] ; 

(8)  Holding  that  the  appellees'  vertical  machines, 
the  H.P.M.  and  Frick  presses,  do  not  infringe  the 
claims  in  issue  and  that  said  machines  have  the  same 
elements,  employ  the  same  methods  and  have  the  same 
mode  of  operation  as  prior  art  structures  (Findings 
30,  31),  [I.  81,82]. 
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SUMMARY  OF  ARGUMENT. 

The  Claims  in  Issue  Are  Not  Anticipated. 

1.  The  claims  in  issue  are  not  anticipated  by  the 
patents  specified  in  Finding  28  [I.  80].  Not  one  of  said 
patents  discloses  or  claims  an  apparatus  or  method  for  pro- 
ducing solid  carbon  dioxide.  All  of  the  structures  dis- 
closed in  said  patents  must  be  changed  or  modified  to 
manufacture  solid  blocks  of  carbon  dioxide  and  to  accom- 
plish the  function  of  the  vertical  apparatus  of  Fig.  5.  The 
law  is  clear  that  prior  art  patents  requiring  changes  or 
modifications  to  accomplish  the  function  performed  by  the 
vertical  apparatus  of  Fig.  5,  as  covered  by  the  claims  in 
issue,  are  not  sufficient  to  constitute  an  anticipation.  Said 
prior  art  patents  were  not  designed  nor  actually  used  for 
the  performance  of  the  function  of  the  vertical  apparatus 
of  Fig.  5.  That  such  is  the  law  is  well  stated  in  the 
leading  case  of  Topliff  v.  Toplijf,  36  L.  ed.  658,  at  661, 
145  US  156. 

The  Martin  Prior  Use. 

2.  The  prior  use  upon  which  the  trial  court  invalidated 
the  claims  in  issue  is  covered  by  Findings  18  and  19 
[I.  75,  76].  It  will  be  hereafter  referred  to  as  the  Martin 
prior  use.  This  alleged  use  occurred  in  the  spring  of  1925 
and  is  wholly  unsupported  by  any  documentary  evidence 
disclosing  the  apparatus  that  was  built.  The  testimony  of 
the  three  witnesses,  Martin,  Hood  and  Eppenbach,  sup- 
porting said  use,  is  conflicting  in  many  material  respects 
and  hazy  as  to  others.  Admittedly  the  building  and  use 
of  said  machine  extended  only  during  a  period  of  three 
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months,  during  which  time  numerous  changes  were  made 
and  the  machine  was  frequently  inactive  because  of  break- 
downs. Although  six  machines  were  built,  only  one  was 
used  and  it  was  abandoned  in  favor  of  the  Martin  snow 
tank  and  was  not  used  thereafter.  The  only  document 
produced  by  appellees  in  support  of  said  use  refers  to  the 
machines  as  experimental.  The  trial  court  did  not  find 
that  said  prior  use  was  proven  beyond  a  reasonable  doubt. 
This  court  in  the  case  of  Carson  v.  American  Smelting 
&  R.  Co.,  4  F.  2d  463,  11  F.  2d  771,  stated  the  necessity 
for  clear  and  convincing  proof  of  an  alleged  prior  use 
many  years  prior  to  the  trial  and  unsupported  by  clear  and 
convincing  documentary  evidence.  The  trial  court  has  not 
found  that  the  evidence  of  prior  use  is  clear  and  con- 
vincing beyond  a  reasonable  doubt  but  merely  that  the 
evidence  established  the  prior  use.  The  failure  to  so  find 
makes  the  Findings  of  no  value  to  this  court. 

Furthermore,  even  if  this  court  should  find  that  the 
Martin  prior  use  was  established  beyond  a  reasonable 
doubt,  the  prior  use  structures  were  not  vertically  disposed 
gas  solidifying  and  pressing  machines  but  were  horizontal 
machines  and  they  did  not  contain  the  elements  of  the 
vertical  machine  of  Fig.  5  and  did  not  function  the  same. 

Said  prior  use  machine,  therefore, 

(a)  was  not  established  beyond  a  reasonable  doubt; 

(b)  was  an  abandoned  experiment; 

(c)  did  not  embody  the  invention  of  the  vertical 
apparatus  of  Fig.  5  as  covered  by  the  claims  in 
issue,  e.  g.,  claim  34. 
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The  Vertical  Apparatus  of  Fig.  5,  as 

Exemplified  by  the  Claims  in  Issue, 

Constitutes  Invention. 

3.  The  claims  in  issue  directed  to  the  vertical  apparatus 
of  Fig.  5  disclose  for  the  first  time  a  combination  of  ele- 
ments designed  for  and  capable  of  use  for  the  manufac- 
ture of  solid  carbon  dioxide  wherein  the  carbon  dioxide 
is  formed  and  deposited  as  a  mass  of  solid  in  the  same 
chamber  where  the  deposited  mass  of  solid  is  pressed  with- 
out displacement  from  deposited  location  into  dense  blocks 
by  hydrauhcally  operating  pressing  rams  and  with  said 
chamber  closed  or  sealed  from  the  atmosphere  so  that  no 
air  or  other  foreign  substance  can  interfere  with  the 
pressing  operations  or  affect  the  quahty  of  the  dense 
lilock. 

This  combination  of  elements  comprises  a  simple  effi- 
cient structure,  as  so  stated  in  the  specifications  of  said 
patent,  col.  1,  1.  3,  Pltf.'s  Ex.  2  [IV.  1321].  The  appa- 
ratus of  Fig.  5  has  supplanted  all  other  machines  for 
manufacturing  solid  carbon  dioxide  into  blocks.  All  other 
machines  in  the  prior  art  were  either  structures  in  which 
the  solid  carbon  dioxide  was  formed  in  one  machine  and 
the  pressing  was  done  in  another  pressing  apparatus  sepa- 
rate from  the  machine,  such  as  the  snow  tank  operation, 
or  where  the  solid  carbon  dioxide  was  formed  in  one 
chamber  and  the  pressing  operation  took  place  in  an  en- 
tirely separate  chamber  of  the  horizontal  type,  the  solid 
carbon  dioxide  being  moved  or  fed  from  the  chamber  in 
which  formed  to  the  horizontal  type  pressing  chamber. 
The  simplicity  and  efficient  operation  of  the  vertical  opera- 
tion of  Fig.  5  to  a  large  extent  resulted  in  its  prompt 
acceptance  by  the  industry.  Notwithstanding  this  sim- 
plicity, none  of  the  prior  art  structures  or  patents  sug- 
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gested  to  the  skilled  worker  in  the  art  that  the  vertical 
apparatus  of  Fig.  5  was  the  solution  to  the  problem  of  the 
industry. 

The  trial  court  in  Findings  23  and  29  [I.  78,  79,  81], 
in  holding  that  the  claims  in  issue  involved  no  invention 
over  the  prior  art,  failed  to  consider  the  contribution 
which  the  vertical  apparatus  made  to  the  art,  and  failed  to 
appreciate  that  the  test  of  invention  is  not  measured  by 
the  apparent  simplicity  of  the  structure  and  failed  to  con- 
sider the  claims  as  a  combination  of  elements  with  the 
invention  residing  in  the  combination.  If  this  court  has 
any  question  as  to  invention,  the  supplanting  of  all  prior 
art  structures,  the  long  continued  use  of  the  vertical  appa- 
ratus by  the  industry  and  its  commercial  success,  as  evi- 
denced by  the  prominent  licensees  and  its  adoption  by  the 
appellees,  should  resolve  all  doubts  in  favor  of  a  finding 
that  the  claims  in  issue  involved  invention  over  the  prior 
art. 

Appellant's   Expert   Made    No   Admission   That 

There  Was  Lack  of  Invention  in 

the  Claims  in  Issue. 

4.  The  Finding  20  [I.  76]  that  Dr.  Jones,  appellant's 
expert,  admitted  there  was  nothing  new  in  the  combination 
of  elements  of  the  claims  in  issue  is  directly  contrary  to 
the  evidence.  The  testimony  of  Dr.  Jones  upon  which 
said  Finding  is  based  was  directed  solely  to  the  question 
of  what  particular  structural  elements  or  parts  per  se  of 
the  vertical  apparatus  of  Fig.  5  were  new.  The  testimony 
had  no  reference  whatsoever  to  the  question  of  whether 
the  new  combination  of  elements  of  the  claims  in  issue  con- 
stituted invention.  The  fact  that  the  witness  subsequently 
stated  the  invention  of  the  claims  in  issue  clearly  shows 
the  court's  error. 
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The  Claims  Fulfill  the  Requirements  of 
Title  35  use  §33. 

5.  The  claims  in  issue  and  the  invention  thereof  are 
directed  to  the  persons  skilled  in  the  carbon  dioxide  art. 
If  a  person  so  skilled  can  construct  the  apparatus  and 
practice  the  invention  by  means  of  the  disclosure  of  the 
patent  in  suit  and  his  knowledge  of  the  prior  art,  the 
claims  comply  with  the  provisions  of  ^33.  All  the  ele- 
ments and  factors  referred  to  in  Finding  21  [I.  76]  were 
well  known  to  the  persons  skilled  in  the  art  prior  to  the 
invention  of  the  claims  in  issue.  It  would  not  only  have 
been  surplusage  to  include  said  elements  and  factors  in 
the  claims  but  it  would  have  been  unnecessarily  limiting 
the  invention. 

The  Claims  in  Issue  Are  Not  Invalid  for 
Aggregation. 

6.  The  trial  court  in  Finding  24  [I.  79]  found  that 
the  step  of  producing  solid  carbon  dioxide  in  a  chamber 
was  entirely  independent  of  the  step  of  pressing  the  solid 
carbon  dioxide  into  blocks  in  the  same  chamber  and,  as  a 
conclusion  of  law  therefrom,  found  the  claims  in  issue 
invalid  for  aggregation.  The  fact  that  two  operations 
are  performed  in  a  single  chamber  does  not  constitute 
aggregation.  If  they  were  not  performed  in  the  same 
chamber,  the  product  would  be  subject  to  different  tem- 
perature conditions,  to  contact  with  the  air  with  its  in- 
jurious results  and  to  improper  distribution  for  pressing 
operations.  The  formation  of  the  solid  carbon  dioxide  in 
the  same  chamber  where  it  is  pressed  results  in  the  solid 
carbon  dioxide  being  pressed  in  the  location  in  which  de- 
posited without  horizontal  displacement  or  transfer  to  any 
other  chamber  or  pressing  apparatus.    All  of  these  advan- 
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tages  are  due  solely  to  the  vertical  apparatus  of  Fig.  5 
in  which  the  single  chamber,  the  solidifying  means  and 
vertical  pressing  all  mutually  cooperate  to  produce  the  new 
result  in  the  formation  of  a  uniformly  dense  block  of 
solid  carbon  dioxide  which  can  be  shipped  long  distances 
and  without  the  block  cracking  or  shattering. 

The  Vertical  Apparatus  of  Fig.  5  Is  Not  the 

Same  in  Structure  or  Operation  as  the 

Horizontal  Operation  of  Fig.  2. 

7.  The  trial  court  in  Finding  16  [I.  74]  was  undoubt- 
edly influenced  by  the  fact  that  the  drawings  of  the  hori- 
zontal structure  and  the  vertical  structure  appear  in  the 
same  patent.  The  fact  that  the  two  structures  are  dis- 
similar is  apparent  from  the  drawings,  even  though  they 
are  used  with  the  same  supply  system.  In  the  apparatus 
of  Fig.  2  the  chamber  in  which  the  carbon  dioxide  is 
formed,  although  connected  to  the  pressing  chamber,  is 
entirely  separate  therefrom.  It  is  necessary  to  use  means, 
such  as  paddles  or  scrapers,  to  force  the  solid  carbon 
dioxide  from  the  chamber  in  which  it  is  formed  into  the 
pressing  chamber.  The  carbon  dioxide  falling  into  the 
pressing  chamber  is  unevenly  distributed  therein  for  the 
purposes  of  pressing  even  though  hydraulic  rams  are  used 
for  that  purpose. 

In  the  vertical  apparatus  of  Fig.  5  on  the  other  hand 
there  is  no  necessity  for  the  use  of  paddles  or  other  means 
to  cause  the  solid  carbon  dioxide  to  be  transferred  into 
another  chamber.  The  solid  carbon  dioxide  is  pressed 
into  solid  dense  blocks  in  the  same  chamber  in  which  the 
solid  carbon  dioxide  is  formed  and  in  the  location  in  which 
initially  deposited.  The  difficulties  inherent  in  the  horizon- 
tal apparatus  of  Fig.  2  which  caused  that  apparatus  to 
disappear  from  the  commercial  market  are  entirely  elimi- 
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nated  in  the  vertical  apparatus  of  Fig.  5.  The  differences 
in  structure  and  operation  are  such  that  the  vertical  appa- 
ratus of  Fig.  5  is  the  only  one  in  commercial  use  at  the 
present  time.  The  Finding  of  the  court  is  contrary  to  the 
disclosure  of  the  patent  in  suit  and  is  not  supported  by  any 
evidence. 

The  H.P.M.  and  Prick  Presses  Operated  by 

Appellees  Infringe  Both  the  Apparatus 

and  Method  Claims  in  Issue. 

8.  The  appellees  are  charged  to  infringe  because  of  the 
use  of  one  H.P.M.  and  two  Frick  presses  at  Niland,  Cali- 
fornia. These  presses  include  every  structural  element 
in  the  claims  in  issue  and  are  operated  for  the  manufacture 
of  solid  blocks  of  carbon  dioxide  which  are  thereafter  sold 
in  commerce.  The  appellees  seek  to  escape  infringement 
by  contending  that  the  chamber  in  which  the  solid  carbon 
dioxide  is  formed  and  thereafter  pressed  into  blocks  is 
not  sealed  or  closed  from  the  atmosphere  for  the  reason 
that  gas  from  the  chamber  can  escape  to  the  atmosphere 
by  means  of  a  pipe  after  the  solid  carbon  dioxide  is  formed 
and  prior  to  pressing.  It  is  significant  that  there  is  no 
contention  by  appellees  that  air  actually  comes  into  contact 
with  the  solid  carbon  dioxide  in  the  chamber.  It  is  ad- 
mitted that  the  outward  flow  of  gas  is  such  as  to  prevent 
the  admission  of  air  into  the  chamber.  The  only  reason 
for  exhausting  to  the  atmosphere  instead  of  returning  the 
gas  to  the  system  is  to  save  time  in  the  reduction  of  pres- 
sure and  it  is  further  significant  that  there  is  no  exhaust 
to  atmosphere  until  the  pressure  in  the  chamber  is  approxi- 
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mately  five  pounds.  The  H.P.M.  and  Frick  presses  are 
effectively  sealed  from  the  atmosphere  in  the  forming  of 
a  solid  carbon  dioxide  and  the  pressing  of  the  same  into 
blocks  in  that  air  does  not  enter  the  chamber. 

Appellees  utilize  all  of  the  advantages  of  the  vertical 
apparatus  of  Fig.  5,  resulting  in  the  manufacture  of  com- 
mercial blocks  of  solid  carbon  dioxide.  Appellees,  using 
the  same  combination  of  elements  covered  by  the  claims 
in  issue,  for  example  claim  34,  cannot  avoid  infringement 
by  giving  a  strained  construction  to  words  calling  for 
sealing  the  chamber  from  the  atmosphere,  when  no  air 
enters  the  chamber  during  any  of  the  forming  or  pressing 
operations  and  the  chamber  is  effectively  sealed  from  the 
atmosphere  by  reason  of  the  fact  that  the  escaping  gas 
acts  as  a  seal.  It  is  significant  that  the  size  of  the  open- 
ing to  the  atmosphere  and  the  position  of  the  pipe  carrying 
the  exhaust  gas  is  such  that  admittedly  no  air  enters  the 
chamber.  Finding  30  [I.  81]  does  not  support  the  conclu- 
sion of  noninfringement.  There  is  no  Finding  that  air 
or  any  other  foreign  substance  enters  the  chamber  during 
any  of  the  operations  resulting  in  the  manufacture  of  the 
solid  blocks  of  carbon  dioxide.  The  court  would  put  an 
interpretation  upon  the  word  ''sealing"  which  is  not  im- 
posed by  the  disclosure  of  the  patent  in  suit  or  by  any  of 
the  proceedings  in  the  Patent  Office  during  the  prosecution 
of  the  application  for  said  patent. 
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ARGUMENT. 

The  Claims  in  Issue  Are  Not  Anticipated. 

The  trial  court  in  Finding  28  [I.  80]  found  that  every 
element  and  step  of  the  claims  in  issue,  together  with  the 
mode  of  operation  described  in  the  patent,  is  disclosed  in 
the  eleven  prior  art  patents  particularly  specified  in  said 
Finding.  Not  one  of  these  patents  is  designed  for  or 
discloses  any  structure  for  the  manufacture  of  blocks  of 
solid  carbon  dioxide.  In  fact  not  one  of  said  patents  is 
designed  for  or  discloses  any  structure  to  form  solid 
carbon  dioxide.  It  is  significant  that,  although  a  number 
of  patents  pertaining  to  the  forming  of  solid  carbon  diox- 
ide were  relied  upon  by  appellees  as  anticipations,  not  one 
of  said  patents  were  found  to  anticipate.  A  prior  art 
patent  does  not  anticipate  if  it  was  not  designed  for  nor 
used  for  the  performance  of  the  functions  of  the  patent 
in  suit  and  it  is  necessary  to  modify  or  change  the  struc- 
ture disclosed  in  the  prior  art  patent  in  order  to  enable  it 
to  accomplish  the  function  performed  by  the  patent  in 
suit.  Even  though  the  modification  or  change  be  slight, 
the  prior  patent  cannot  be  an  anticipation.  This  rule  of 
law  is  succinctly  stated  in  Topliff  v.  Toplijf,  145  US  156, 
12  S.  Ct.  825,  36  L.  ed.  658,  at  661 : 

''While  it  is  possible  that  the  Stringfellow  and  Surles 
patent  might,  by  a  slight  modification,  be  made  to 
perform  the  function  of  equalizing  the  springs  which 
it  was  the  object  of  the  Augur  patent  to  secure,  that 
was  evidently  not  in  the  mind  of  the  patentees,  and 
the  patent  is  inoperative  for  that  purpose.  Their 
device  evidently  approached  very  near  the  idea  of  an 
equalizer;  but  this  idea  did  not  apparently  dawn  upon 
them,  nor  was  there  anything  in  their  patent  which 
would  have  suggested  it  to  a  mechanic  of  ordinary 
intelligence,  unless  he  were  examining  it  for  that  pur- 
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pose.  It  is  not  sufficient  to  constitute  an  anticipation 
that  the  device  relied  upon  might,  by  modification, 
be  made  to  accomplish  the  function  performed  by  the 
patent  in  question,  if  it  were  not  designed  by  its 
maker,  nor  adapted,  nor  actually  used,  for  the  per- 
formance of  such  functions." 

The  law  of  this  case  has  been  followed  by  this  court  in  the 
case  of  Stehler  v.  Riverside  Heights  Orange  Growers' 
Assn.,  205  F.  735,  at  738. 

Cartier  Patent  338,034— Ex.  EE-1. 

Referring  to  the  patents  specified  to  anticipate  in  Find- 
ing 28,  Cartier  patent  338,034  (Dfts.  Ex.  EE-1  [IV. 
1422]  discloses  an  oil  press.  Appellees'  expert,  Prof. 
Clapp,  admitted  [II.  810]  that  there  was  no  inlet  opening 
shown  in  the  Cartier  patent  and  that  without  said  opening 
the  press  would  not  function  for  tlie  manufacture  of  solid 
blocks  of  carbon  dioxide.  He  refused  to  state  [II.  812] 
that  the  press  could  be  used  for  the  manufacture  of  solid 
carbon  dioxide,  stating  that  he  would  have  to  see  the  press 
before  he  could  answer  the  question.  Dr.  Jones,  appel- 
lant's expert,  stated  in  addition  [III.  1081]  that  the  Car- 
tier  press  would  not  only  require  an  inlet  but  it  would 
require  the  reconstruction  and  closing  in  of  the  outlet,  of 
the  open  oil  ducts  at  the  upper  edges  of  the  press  and  the 
elimination  and  reconstruction  of  the  perforated  irregular 
surface  of  the  upper  and  lower  pressing  surfaces  identified 
by  the  letter  e  in  the  drawings  of  said  patent. 

Sailor  Patent  467,783— Ex.  EE-2. 

Sailor  patent  467,783  (Dfts.  Ex.  EE-2)  [IV.  1423] 
discloses  a  cotton  press.  Prof.  Clapp  [II.  813]  admitted 
the  necessity  for  an  inlet  opening  without  which  the  struc- 
ture would  not  function  to  manufacture  solid  blocks  of 
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carbon  dioxide.  He  also  admitted  [11.  813,  814]  that  it 
would  be  necessary  to  do  away  with  the  bale  grooves 
which  are  shown  on  the  pressing  platen  d  of  the  drawings 
of  said  patent  and  that  it  would  also  be  necessary  to  con- 
struct the  lower  pressing  piston  so  that  it  was  properly 
fitted  within  the  press.  Prof.  Clapp  testified  [II.  813]  as 
follows : 

"Q.  By  Mr.  L.  S.  Lyon:  Wouldn't  it  be  just  as 
ridiculous  to  take  that  cotton  press  of  this  Sailor 
patent  and  try  to  make  dry  ice  in  it? 

''A.     Yes,  I  think  it  would." 

Dr.  Jones  [III.  1082]  pointed  out  that  the  Sailor  patent 
shows  no  closure  head  corresponding  to  the  closure  head 
in  the  vertical  apparatus  of  Fig.  5  and  that  the  other  end 
of  the  chamber  would  have  to  be  closed  instead  of  open 
as  shown  in  the  Sailor  patent  because  otherwise  the  gas 
outlet  might  be  exposed  and  air  would  be  drawn  into  the 
supply  system. 

Holden  Patents  530,526,  876,352,  1,054,722— 
Ex.  EE-3,-7,-10. 

Holden  patents  530,526  (Dfts.  Ex.  EE-3)  [IV.  1426], 
876,352  (Dfts.  Ex.  EE-7)  [IV.  1439]  and  1,054,772 
(Dfts.  Ex.  EE-10)  [IV.  1451],  all  pertain  to  a  press  for 
condensing  ice  and  thereafter  pressing  the  same  into  cubes 
and  may  be  considered  together.  Prof.  Clapp  admitted 
[II.  816]  that  the  chamber  D  of  Holden  patent  Ex.  EE-3 
would  have  to  be  changed  to  enable  the  apparatus  to  manu- 
facture dry  ice  and  that  in  addition  an  inlet  opening  would 
have  to  be  provided.  He  further  testified  that  the  appa- 
ratus for  introducing  chip  ice  into  the  pressing  chamber 
and  floating  it  through  the  jacket  around  said  chamber 
would  not  be  used  and  that  the  solidified  ice  would  be  open 
to  the  atmosphere  in  the  construction  shown  in  said  patent 
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when  the  valve  L  of  said  patent,  as  shown  in  the  drawings, 
was  open  to  let  the  snow  fall  into  the  pressing  chamber. 
He  further  admitted  [II.  816]  that  any  inlet  pipe  would 
have  to  extend  into  communication  directly  with  the 
chamber  D. 

Dr.  Jones,  in  addition  to  the  changes  specified  by  Prof. 
Clapp,  pointed  out  [III.  1082]  that  no  outlet  which  would 
be  necessary  for  the  exhaust  of  the  carbon  dioxide  gas 
is  shown  and  that  the  Holden  patent  Ex.  EE-3  disclosed 
a  separate  snow  forming  chamber  which  was  without  a 
top  and  that  the  scraper  members  and  coils  shown  in  Fig. 
1  of  the  patent  would  have  to  be  removed  if  the  structure 
were  to  be  reconstructed  for  the  manufacture  of  solid 
blocks  of  carbon  dioxide. 

Relative  to  Holden  patents  Ex.  EE-7  and  Ex.  EE-10, 
Prof.  Clapp  admitted  [II.  821]  that  he  would  change  the 
proportion  of  the  inlet  valves  and  probably  the  outlet 
valves  as  shown  in  said  patents  and  that  he  would  substi- 
tute the  regular  inlet  with  a  nozzle  and  that  preferably 
he  would  put  an  inlet  at  the  top  of  the  structure  and  he 
would  stand  the  machine  on  end  so  as  to  make  it  cor- 
respond in  position  to  the  vertical  apparatus  of  Fig.  5 
[II.  822].  He  further  admitted  [II.  823]  that  in  the 
structure  as  disclosed  if  solid  blocks  of  carbon  dioxide 
were  formed  in  the  machine  that  there  would  be  a  possi- 
bility of  the  inlet  freezing  up  when  the  block  was  formed 
and  if  this  occurred  that  any  snow  that  was  frozen  would 
have  to  be  blown  out  of  the  inlet.  Prof.  Clapp  admitted 
[II.  825]  that  he  would  have  to  make  the  same  changes 
in  the  structure  shown  in  Holden  Ex.  EE-10. 

Dr.  Jones,  in  addition  to  the  changes  admitted  to  be 
necessary  by  Prof.  Clapp,  testified  [III.  1084]  that  the 
perforated  cylinder  shown  in  both  of   said  patents  and 
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surrounding  the  pressing  chamber  should  be  replaced  with 
a  solid  wall  because  the  passages  of  the  perforated  cylinder 
would  tend  to  be  clogged  with  carbon  dioxide  and  it  was 
questionable  as  to  just  what  path  the  outlet  gases  would 
take  if  this  clogging  took  place.  He  further  testified  that 
the  bottom  inlet,  as  shown  in  the  structure  of  the  Holden 
patent,  was  entirely  impractical  and  would  become  plugged 
and  it  was  very  questionable  whether  a  second  block  could 
be  made  in  the  press  even  though  one  initial  block  could 
be  formed. 

Drummond  Patent  533,871— Ex.  EE-4. 

Drummond  patent  533,871  (Dfts.  Ex.  EE-4)  [IV. 
1430]  discloses  an  apparatus  for  expressing  sap  or  juice 
from  cane.  Prof.  Clapp  admitted  [II.  817]  that  it  would 
be  necessary  to  provide  an  inlet  for  said  structure  for  the 
admission  of  carbon  dioxide.  He  further  admitted  that 
he  would  take  out  the  perforated  pipes  which  are  identified 
by  the  letter  G  in  the  drawings  and  he  would  change  the 
proportions  of  the  machine.  To  show  the  impracticability 
of  the  Drummond  patent  as  a  reference,  Prof.  Clapp 
admitted  [II.  817]  : 

"Q.  By  Mr.  L.  S.  Lyon:  In  your  opinion,  you 
could  not  take  a  sugar  cane  press  that  had  been  built 
in  accordance  with  this  Drummond  patent  and  move 
it  into  a  factory  and  successfully  manufacture  dry  ice 
on  it  without  making  changes  in  the  machine,  is  that 
correct  ? 

"A.     That  is  ri^ht." 


'&' 


Dr.  Jones,  in  addition  to  the  changes  admitted  by  Prof. 
Clapp,  pointed  out  [III.  1083]  that  the  Drummond  patent 
does  not  show  a  closure  head  for  the  pressing  chamber  and 
that  it  would  be  necessary  to  add  an  element  to  perform 
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the  function  of  closing  the  top  of  the  chamber.  He  also 
pointed  out  that  the  perforations  designated  A  and  E  in 
the  drawings  would  make  it  difficult  to  remove  the  blocks 
because  the  solid  carbon  dioxide  would  extrude  through 
the  perforations  and  tend  to  attach  to  the  platens.  In  fact 
the  perforations  as  shown  in  the  patent  were  of  such  a 
size  that  in  pressing  there  is  a  probability  of  the  product 
extruding  through  the  holes  in  the  piston  and  that  the 
result  would  be  a  mass  of  extruded  cylindrical  chips  instead 
of  solid  blocks, 

Gaylord  Patent  760,191— Ex.  EE-6. 

Gaylord  patent  760,191  (Dfts.  Ex.  EE-6)  [IV.  1434] 
shows  an  apparatus  for  molding  articles  from  amber, 
preferably  pipe  stems.  Prof.  Clapp  admitted  [II.  818] 
that  it  would  be  necessary  to  provide  an  inlet.  He  further 
admitted  that  the  only  outlet  shown  in  said  patent  which 
could  be  utilized  for  the  withdrawal  of  gas  would  be  by 
the  withdrawal  of  the  plug  13  of  said  patent.  Prof.  Clapp 
[II.  818]  stated: 

"Q.  Could  you  manufacture  commercial  sized 
blocks  of  ice  as  they  are  shipped  in  commerce  without 
changing  this  apparatus? 

"A.     No." 

He  further  testified  [II.  820]  : 

"A.  I  say  it  should  be  possible  to  mold  dry  ice  by 
making  the  changes  that  I  have  indicated.  I  do  not 
say  you  can  make  it  commercially  with  that  sort  of  a 
machine." 

Dr.  Jones  pointed  out  [HI.  1084]  that  the  structure 
shown  in  Gaylord  patent  is  an  extrusion  machine  whereby 
particles  of  amber  are  extruded  from  one  chamber  into 
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another  through  an  orifice  and  that  if  such  a  structure 
were  used  with  solid  carbon  dioxide  it  is  very  doubtful 
whether  a  block  would  result  and  that,  furthermore,  Gay- 
lord  discloses  the  cracking  or  opening  of  the  front  block 
of  his  molds  as  a  means  for  venting  gases  which  you  can 
only  do  at  a  time  when  pressure  is  being  exerted  on  the 
molds  and  that  it  would  be  impossible  to  use  the  block  as  a 
vent  while  at  the  same  time  using  it  as  a  pressing  means. 

Osborne  Patent  1,104,920— Ex.  EE-11. 

Osborne  patent  1,104,920  (Dfts.  Ex.  EE-11)  [IV. 
1463]  discloses  a  machine  for  making  ice  whereby  water 
sprayed  into  a  chamber  meets  countercurrents  of  air  below 
freezing,  with  resultant  freezing  of  the  small  drops  of 
water  into  frozen  particles.  Prof.  Clapp  admitted  [II. 
826]  that  it  would  be  necessary  in  the  reconstruction  of 
this  machine  for  the  manufacture  of  solid  carbon  dioxide 
to  plug  up  the  holes  13,  to  take  off  the  spraying  device  14 
and  to  substitute  a  nozzle  at  15.  He  further  admitted 
j  II.  827]  that  there  was  no  provision  for  the  escape  of 
gas  from  the  chamber  in  which  the  carbon  dioxide  would 
be  formed  and  that  the  whole  bustle  pipe  1 1  would  probably 
fill  with  carbon  dioxide  and  there  would  not  be  an  efficient 
operation.  In  addition  he  admitted  that  he  would  not 
retain  the  air  system  in  the  apparatus  for  circulating  air 
in  the  structure  if  he  were  going  to  use  the  structure  for 
the  manufacture  of  carbon  dioxide  and  that  it  would  be 
necessary  after  removing  said  apparatus  to  connect  the 
outlet  9  to  the  exhaust  end  of  the  carbon  dioxide  system. 
Prof.  Clapp  testified  [II.  828]  : 

"Q.  Then,  you  would  substitute  a  CO2  compressor 
system  for  this  air-circulating  system  as  shown  in  this 
patent  ? 

"A.  Yes.  I  w^ould  not  attempt  to  make  carbon 
dioxide  ice  out  of  air,  and  so — 
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"Q.  As  a  matter  of  fact,  you  would  have  to  dis- 
pense with  this  circulation  of  air  that  is  described  in 
this  Osborne  patent  in  order  to  make  CO2  blocks 
practically,  would  you  not? 

"A.     Yes,  sir." 

Stasney  Patent   1,288,255— Ex.  EE-12. 

Stastney  patent  1,288,255  (Dfts.  Ex.  EE-12)  [IV. 
14b7]  discloses  a  process  of  making  soap.  The  Stastney 
patent  shows  the  use  of  compressed  air  in  operating  the 
pressing  platen  shown  therein.  Prof.  Clapp  testified  [11. 
836]: 

"Q.  What  would  happen  in  a  CO2  manufacture  if 
you  tried  to  use  compressed  air  in  the  manner  shown 
in  this  Stastney  (1464)  patent? 

"A.     It  would  not  be  very  effective. 

'  Q-     What  would  be  the  matter  with  it? 

"A.  Well,  if  it  leaked  beyond  the  rings  of  the 
piston  at  all,  it  would  blow  up  through  the  compressed 
ice  and  that  would  not  be  good." 

He  further  testified  that  in  using  air,  as  shown  in  the 
Stastney  patent,  to  operate  the  pressing  plunger  that  mois- 
ture would  condense  on  the  wall  on  the  inside  of  the 
chamber  and  would  freeze. 

*'Q.  This  patent  does  not  show  any  way  of  getting 
the  (1467)  piston  down  so  as  to  start  another  block, 
does  it,  after  you  have  made  one  block? 

"A.     No."     [II.  838.] 

Prof.  Clapp  further  admitted  [II.  829]  that  it  would 
be  necessary  to  change  the  size  of  the  inlet  and  [II.  828] 
that  it  would  be  necessary  to  change  the  construction  to 
prevent  the  top  blowing  off  of  the  structure  because  of 
the  higher  pressures  used  in  the  manufacture   of   solid 


—as- 
carbon  dioxide.  In  addition  Prof.  Clapp  admitted  [II. 
833]  that  the  type  of  valve  shown  in  the  Stastney  patent, 
designated  by  10,  was  a  plug  valve  and  that  it  would  not 
be  practical  to  use  it  in  the  manufacture  of  solid  carbon 
dioxide  because  it  would  probably  freeze  up.  He  also 
admitted  [II.  835]  that  it  would  be  necessary  to  make 
some  change  in  the  outlet  by  changing  the  size  of  the  gas 
outlet  with  reference  to  the  inlet  pipe  inasmuch  as  the 
Stastney  patent  shows  the  gas  outlet  which  is  only  a  frac- 
tion of  the  area  of  the  inlet.  Dr.  Jones,  in  addition  to 
the  changes  which  Prof.  Clapp  admitted  were  necessary, 
pointed  out  [III.  1088,  1089]  that  the  Stastney  patent 
showed  a  square  soap  molding  structure  which  described 
packing  rings  15  for  forming  a  tight  fit  between  the  wail 
6  of  the  mold  and  the  pressing  apparatus  14.  This  would 
result  in  a  sticking  of  the  pressing  cylinder  within  the 
chamber  because  of  the  freezing  of  the  packing  material 
to  the  walls  if  the  structure  were  reconstructed  for  the 
manufacture  of  solid  carbon  dioxide. 

Dr.  Jones  further  pointed  out  that  the  position  of  the 
vent  20  to  the  air  in  the  top  center  of  the  chamber  made 
it  completely  inoperative  as  a  vent  to  air  when  commercial 
density  was  desired  in  that  a  charge  of  solid  carbon  dioxide 
in  the  chamber  when  pressed  by  the  piston  against  the 
solid  block  at  the  top  of  the  chamber  would  close  the  open- 
ing and  the  greater  the  effort  to  produce  a  dense  product 
the  more  tightly  it  would  seal  the  vent  to  the  atmosphere 
and  prevent  a  commercial  product  being  produced.  That 
such  would  be  the  result  was  shown  by  the  operation  of  a 
structure  built  with  the  changes  admitted  by  Prof.  Clapp 
and  operated  before  the  court  and  which  is  in  evidence  as 
Dfts.  Ex.  II.  When  operated  the  vent  to  the  atmosphere 
was  sealed  off  with  the  result  that  there  was  only  a  small 
block  of   carbon   dioxide   left  in  the  (phamber   after   the 
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pressing  operation  and  that  there  was  a  violent  fluctuation 
of  the  pressure  gage  which  eventually  resulted  in  it  being 
broken.    Dr.  Jones  testified  [III.  1089]  : 

"*  *  *  However,  I  do  not  believe  that  it  can  be 
operated  at  all  to  produce  solid  carbon  dioxide  of 
commercial  density,  and  I  believe  the  defendants  have 
proven  that  point  by  their  demonstration." 

In  giving  this  testimony  Dr.  Jones  was  referring  to  the 
fact  that  the  pressing  operation  must  be  stopped  before 
the  block  reaches  a  density  where  it  will  prevent  the  escape 
of  gas  through  the  vent  20  [III.  1091].  The  Stastney 
patent,  chosen  by  Prof.  Clapp  as  the  best  example  of  a 
prior  art  structure  for  making  solid  carbon  dioxide,  even 
with  the  changes  made  in  the  model  exhibited  before  the 
court,  did  not  produce  satisfactory  blocks  of  solid  carbon 
dioxide  and  the  court  after  an  examination  of  the  block 
produced  by  the  Stastney  model  stated  [II.  720]  : 

"Mr.  Foster:  Did  the  court  sufficiently  observe  the 
degree  of  hardness  of  the  block  that  was  made? 

"The  Court:  I  noticed  that  when  plaintiffs'  expert 
pinched  it  at  the  side,  that  at  that  time  it  seemed  to 
give  way  rather  readily.  Has  it  hardened  somewhat 
since  ? 

"Mr.  Foster:    No,  it  is  the  same  degree.    *    *    *" 

It  is  significant  that  a  model  of  the  admittedly  closest 
prior  art  structure  even  with  the  changes  which  were 
necessarily  made  in  the  same  in  order  that  it  would  func- 
tion to  manufacture  solid  blocks  of  carbon  dioxide  did  not 
manufacture  blocks  which  would  have  the  required  density 
for  commercial  purposes. 
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Kochenderfer  Patent  1,631,037— Ex.  EE-17. 

The  patent  to  Kochenderfer  1,631,037  (Dfts.  Ex. 
EE-17)  [III.  1477]  discloses  a  hydrauHc  press  for  dehy- 
drating boiled  garbage  or  other  products  of  a  pulpy  nature 
containing  liquid.  Prof.  Clapp  on  direct  examination  [IL 
738]  admitted  that  this  was  a  rather  formidable  looking 
machine.    In  addition  he  admitted  [II.  845,846]  : 

"Q.  In  your  opinion,  if  the  device  was  built  for 
the  purpose  of  operating  on  dry  garbage,  (boiled) 
could  you  take  that  device  into  a  plant  and  use  it 
practically  for  the  manufacture  of  dry  ice  blocks 
without  making  any  change  in  the  device  ? 

"A.     No." 

The  changes  which  Prof.  Clapp  would  make  in  the  struc- 
ture would  be  to  change  the  inlet  and  place  it  above  the 
downward  position  of  the  ram  3  as  shown  in  Fig.  7  [II. 
846].  The  witness  also  admitted  [II.  848]  that  he  wouldn't 
use  the  common  piping  system  both  as  an  inlet  and  outlet 
if  he  was  trying  to  make  carbon  dioxide  blocks  in  the 
Kochenderfer  structure.  He  further  admitted  [II.  847] 
that  it  would  not  be  practical  to  feed  liquid  carbon  dioxide 
into  the  apparatus  in  the  arrangement  as  shown  in  the 
Kochenderfer  patent  because  it  would  be  open  to  the  at- 
mosphere. Dr.  Jones  testified  [III.  1092]  that  it  would 
be  necessary  to  remove  the  perforated  piston  heads  with 
the  drainage  plates  5  thereon  and  replace  these  elements 
with  the  solid  compression  members  shown  in  the  patent  in 
suit  to  prevent  the  extrusion  of  solid  carbon  dioxide 
through  the  perforations,  with  the  same  result  as  Dr. 
Jones  testified  to  in  connection  with  Drummond  patent 
Ex.  EE-4. 


Voightlander  Patent  1,726,373— Ex.  EE-22. 

Voightlander  patent  1,726,373  (Dfts.  Ex.  EE-22)  [IV. 
1516]  is  an  apparatus  for  quickly  extracting  liquid  and 
moisture  from  laundered  articles.  Prof.  Clapp  admitted 
[III.  872]  that  the  perforated  platens  of  the  pressing 
members  would  probably  clog  up  with  snow  [III.  873] 
and  that  the  structure  was  not  designed  to  withstand  pres- 
sures which  would  be  encountered  in  the  manufacture  of 
solid  carbon  dioxide  [III.  874] : 

"Q.  And  a  device  of  this  kind,  built  for  removing 
moisture  from  laundry,  would  not  be  built  to  with- 
stand gas  pressures  of,  say,  a  thousand  pounds;  you 
agree  to  that,  do  you  not? 

"A.     Yes;  I  think  that  is  true." 

Prof.  Clapp  also  testified  [III.  872]  that  the  compressed 
air  line  46  would  be  used  for  the  inlet  of  carbon  dioxide 
gas  and  that  said  inlet  should  be  below  the  upper  plunger 
18  and  that  he  would  use  the  vacuum  line  45  as  an  outlet 
and  either  eliminate  the  drain  pipe  43  or  close  it  off.  The 
air  line  46  and  the  vacuum  line  45,  as  shown  in  the  Voight- 
lander patent,  function  to  permit  compressed  air  to  flow 
through  the  laundered  mass  and  to  be  drawn  out  by  means 
of  the  vacuum  line,  thus  removing  moisture  and  drying  the 
articles  and  for  that  purpose  the  compressed  air  may  be 
heated.  The  pipe  42  functions  to  drain  the  moisture  from 
the  bottom  of  the  container.  Dr.  Jones  [III.  1095]  stated 
that  it  would  be  necessary  to  discard  both  the  upper  and 
lower  plungers  and  replace  them  with  solid  plungers  be- 
cause of  the  extrusion  of  solid  carbon  dioxide  through  the 
openings  shown  in  the  Voightlander  patent. 
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Finding  28,  that  the  above  patents  include  every  element 
and  step  of  the  claims  in  issue  and  have  the  same  mode  of 
operation  as  the  patent  in  suit,  is  shown  to  be  clearly  in 
error  by  the  testimony  of  appellees'  expert.  Prof.  Clapp. 
This  witness  admitted  that  each  and  every  one  of  the 
structures  shown  in  said  patents  required  changes  in  order 
that  they  would  function  to  manufacture  solid  blocks  of 
carbon  dioxide.  Dr.  Jones  pointed  out  additional  necessary 
changes.  The  evidence  not  only  fails  to  support  said  Find- 
ing but  would  support  a  Finding  that  said  patents  are  not 
anticipations.  This  court  in  Los  Alamitos  Sugar  Co.  v. 
Carroll,  17 Z  F.  280,  at  285,  in  sustaining  the  patent  there 
before  the  court,  said: 

'Tt  is  not  sufficient  to  constitute  anticipation  that  the 
devices  relied  upon  might,  by  a  process  of  modifica- 
tion, reorganization,  or  combination  with  each  other, 
be  made  to  accomplish  the  function  performed  by  the 
device  of  the  patent  sued  on.  (Citing  cases,  including 
Topliff  V.  Topliif,  stipra.)" 

The  patents  specified  in  Finding  28  all  require  modifica- 
tion, change  or  reorganization.  By  the  language  of  this 
court,  they  are  not  anticipations. 

The    Martin    Prior    Use. 

The  Martin  Prior  Use  Has  Not  Been  Established 
Beyond  a  Reasonable   Doubt. 

The  lower  court  in  Findings  of  Fact  18  and  19  [I.  75, 
76]  found  that  the  evidence  established  the  Martin  prior 
use  in  the  spring  of  1925.  The  evidence  establishing  said 
use  was  the  testimony  of  J.  W.  Martin,  his  long  time 
friend  Walter  Lee  Hood,  and  Edwin  Eppenbach.  Neither 
the  alleged  prior  use  machine,  nor  any  part  or  parts  there- 
of, was  produced.    No  documentary  evidence  was  produced 


which  described  or  disclosed  the  prior  use  machines.  The 
only  documentary  evidence  used  to  support  the  oral  testi- 
mony was  the  records  of  Eppenbach,  Incorporated  (Dfts. 
Ex.  VV)  [IV,  1377-1389a],  and  said  records  do  not  con- 
tain any  description  of  the  Martin  machines.  Sketches 
of  the  machines,  made  by  Martin  in  May,  1944,  immedi- 
ately prior  to  trial,  are  in  evidence  as  defendants'  Exhibits 
L  [IV.  1373],  O  [IV.  1376]  and  P  [IV.  1377].  The 
Supreme  Court  of  the  United  States  early  pointed  out  the 
necessity  for  convincing  evidence  in  establishing  a  prior 
use.  In  Coffin  v.  Ogden,  21  L.  ed.  821,  at  823,  85  US 
120,  the  court  stated: 

''The  invention  or  discovery  relied  upon  as  a  defense, 
must  have  been  complete,  and  capable  of  producing 
the  result  sought  to  be  accomplished;  and  this  must 
be  shown  by  the  defendant.  The  burden  of  proof 
rests  upon  him,  and  every  reasonable  doubt  should 
be  resolved  against  him.  If  the  thing  were  embryotic 
or  inchoate;  if  it  rested  in  speculation  or  experiment; 
if  the  process  pursued  for  its  development  had  failed 
to  reach  the  point  of  consummation,  it  cannot  avail 
to  defeat  a  patent  founded  upon  a  discovery  or  inven- 
tion which  was  completed;  while  in  the  other  case 
there  was  only  progress,  however  near  that  progress 
may  have  approximated  to  the  end  in  view.  The  law 
requires,  not  conjecture  but  certainty.  If  the  question 
relate  to  a  machine,  as  thus  exhibited,  the  conception 
must  have  been  clothed  in  substantial  forms  which 
demonstrate  at  once  its  practical  efficacy  and  utility." 

This  rule  of  law  is  particularly  applicable  where  the 
prior  use  is  supported  by  oral  testimony  of  witnesses  en- 
deavoring to  remember  events  occurring  many  years  ago. 
The  Martin  prior  use  was  admittedly  approximately  twenty 
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years  ago.  The  Supreme  Court  in  Eihel  Process  Co.  v. 
Minnesota  &  Ontario  Paper  Co.,  67  L.  ed.  523,  at  531, 
261  US  45,  commented  on  such  evidence  as  follows: 

"The  oral  evidence  on  this  point  falls  far  short  of 
being  enough  to  overcome  the  presumption  of  novelty 
from  the  granting  of  the  patent.  The  temptation  to 
remember  in  such  cases,  and  the  ease  with  which 
honest  witnesses  can  convince  themselves,  after  many 
years,  of  having  had  a  conception  at  the  basis  of  a 
valuable  patent,  are  well  known  in  this  branch  of  law, 
and  have  properly  led  to  a  rule  that  evidence  to  prove 
prior  discovery  must  be  clear  and  satisfactory.  Barbed 
Wire  Patent  (Washburn  &  M.  Mfg.  Co.  v.  Beat  Em 
All  Barbed  Wire  Co.),  143  U.  S.  275,  284,  36  L.  ed. 
154,  158,  12  Sup.  Ct.  Rep.  443,  450;  Webster  Loom 
Co.  V.  Higgins,  105  U.  S.  580,  591,  26  L.  ed.  1177, 
1181." 

In  Carson  v.  American  Smelting  &  Refining  Co.,  11  F, 
2d  766,  at  771,  this  court  reiterated  this  rule  of  law, 
stating : 

"It  is  well  settled  that  the  oral  testimony  of  many 
witnesses,  if  unsupported  by  any  evidence  consisting 
of  documents  or  things,  must  be  very  reasonable  or 
very  strong  to  establish  the  defense  of  prior  use." 

The  trial  court  did  not  find  in  Findings  18  and  19  that 
the  prior  use  was  established  beyond  a  reasonable  doubt  as 
laid  down  in  Coffin  v.  Ogden,  supra.  The  court  merely 
found  that  the  evidence  established  the  prior  use.  The 
Findings  are  of  no  assistance  to  this  court  upon  the  ques- 
tion of  whether  the  Martin  prior  use  was  established  in 
law  and  beyond  a  reasonable  doubt.  The  trial  court  was 
fully  familiar  with  this  rule  of  law,  as  evidenced  by  dis- 
cussions in  the  court  room  during  the  progress  of  the  trial. 
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.and  his  failure  to  make  Findings  that  the  use  was  estab- 
lished beyond  a  reasonable  doubt  is  significant,  particu- 
larly in  view  of  the  nature  of  the  evidence. 

J.  W.  Martin  and  Walter  Lee  Hood,  who  testified  to 
the  prior  use  referred  to  in  Findings  18  and  19,  entered 
the  employ  of  Dry  Ice  Corporation  in  January,  1925,  and 
April  10,  1925,  respectively.  At  that  time  Dry  Ice  Cor- 
poration leased  space  in  the  plant  of  Liquid  Carbonic  Cor- 
poration in  Maspeth,  Long  Island  [II.  538].  The  Martin 
prior  use  admittedly  covered  only  a  period  from  the  latter 
part  of  March,  1925,  to  about  the  middle  of  June,  1925, 
a  period  not  exceeding  three  months  [II.  538,  550]. 
The  use  consisted  of  the  operation  of  a  single  machine 
[II.  592,  III.  983].  Martin  and  Hood  testified  that 
this  machine  as  first  installed  consisted  of  a  cylindri- 
cal tank  set  over  a  cone  shaped  hopper,  the  hopper  being 
connected  to  a  chamber  of  a  horizontal  press.  In  operation 
the  liquid  carbon  dioxide  was  fed  into  the  tank  and  snow 
formed  therein.  The  snow  was  thereafter  transferred 
through  the  hopper  and  into  the  pressing  chamber.  This 
press  consisted  of  a  chamber  into  which  the  snow  fell  from 
the  hopper  and  a  plunger  or  pressing  head  which  com- 
pressed the  snow  in  the  chamber  [II.  527].  Difficulty  was 
encountered  with  this  structure  because  the  solid  carbon 
dioxide  would  not  fall  into  the  pressing  chamber  due  to 
the  tendency  of  the  snow  to  stick  to  the  sides  of  the  cylin- 
drical tank  [I.  541,  III.  922].  The  result  was  that  a 
change  was  made  after  the  machine  had  been  in  operation 
only  a  short  period  of  time.  Hood  testified  [III.  921] 
that  a  change  was  made  in  this  structure  within  two  or 
three  days  after  he  entered  the  employ  of  Dry  Ice  Cor- 
poration, i.  e.,  April  10,  1925.  Martin  testified  [II.  545] 
that  this  change  occurred  early  in  April,  1925,  and  con- 
sisted  in  the  removal  of   the   cylindrical  tank   with   the 
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carbon  dioxide  being  fed  into  the  side  of  the  hopper.  By 
the  latter  part  of  April  or  the  first  of  May,  another  change 
was  made  [II.  545]  which  consisted  in  taking  off  the  coni- 
cal hopper  and  inserting  a  spool  piece  or  adapter  above 
the  pressing  chamber  in  which  the  carbon  dioxide  inlet 
was  placed  [II.  542,  543].  Within  a  short  period  of 
time,  another  change  occurred  which  consisted  in  placing 
a  pyramidal  shaped  screen  in  the  top  of  the  adapter  be- 
cause the  screen  previously  used  tended  to  burst  from  the 
snow  pressure  built  up  from  the  clogging  up  of  the  screen 
[II.  543,  545].  At  the  time  of  this  last  change,  which 
was  some  time  in  May  of  1925  [II.  578],  the  carbon  diox- 
ide inlet  was  placed  in  the  pressing  chamber.  Although 
Martin  and  Hood  are  not  definite  as  to  the  times  of  opera- 
tion of  the  various  changed  machines,  nevertheless  they 
agree  that  the  operations  took  place  during  the  months 
of  March,  April  and  May  and  may  have  extended  over 
into  June  and  were  definitely  over  before  July  4,  1925 
[II.  578,  III.  928,  929].  It  is  admitted  that  the  use  of 
the  machines,  even  as  changed,  was  discontinued  in  June, 
1925  [11.  593,  III.  929]. 

Snow  tanks  heretofore  described  (page  12)  and  the 
subject  of  Martin  patent  1,659,434  (Dfts.  Ex.  EE-20) 
[IV.  1501]  were  used  for  the  production  of  solid  blocks 
of  carbon  dioxide  beginning  in  June,  1925  [II.  554]  and 
three  snow  tanks  were  constructed  to  fill  the  demand 
[II.  555].  The  replacement  of  the  Martin  prior  use  ma- 
chine, with  its  various  changes,  by  the  snow  tank  with 
its  separate  forming  of  the  snow,  tamping  operation  and 
pressing  operation  [II.  551]  was  in  the  face  of  a  demand 
for  dry  ice  which  could  not  be  supplied  by  Dry  Ice  Cor- 
poration.   Hood  testified  [III.  929]  : 

"A.     I  don't  think  there  was  any  time,  except  pos- 
sibly in  the  depth  of  winter,  that  we  weren't  behind 


--47— 

in  OLir  sales.     Rationing  started  in  those  days  with 
us,  because  we  had  to  ration  it  to  customers." 

This  demand  for  dry  ice  was  prior  to  July  Fourth  and 
Dry  Ice  Corporation  was  unable  to  supply  the  demand  at 
any  time  during  the  first  year  of  operation  [III.  978]. 
This  demand  continued  throughout  the  year  1926  [III. 
981].  The  witnesses  endeavored  to  explain  the  adoption 
of  the  snow  tanks  and  the  discontinuance  of  the  Martin 
prior  use  machine  upon  the  ground  that  it  would  cost 
considerable  money  to  build  a  Martin  prior  use  machine 
of  sufficient  size  to  supply  the  demand.  This,  however, 
is  in  the  face  of  the  fact  that  within  the  period  of  two 
years  a  new  plant  waS  built  by  Dry  Ice  Corporation  at 
Elizabeth,  New  Jersey,  at  a  cost  admittedly  of  $300,000 
and  probably  approaching  $600,000  [11.  593]. 

The  witness  Martin  also  testified  that  there  were  two 
additional  machines  built  corresponding  to  the  machine 
shown  on  the  sketch  Ex.  O  [IV.  1376,  II.  592]  which 
were  available  for  use  [II.  596]  but  which  were  never 
used  regardless  of  the  demand  for  dry  ice.  The  witness 
Hood  testified  that  there  was  only  one  additional  machine 
that  he  could  remember,  that  there  was  space  to  install 
the  same  but  that  it  was  never  installed  [III.  974].  The 
witness  Eppenbach,  who  testified  to  the  manufacture  of 
machines,  stated  [III.  1256]  that  six  machines  were  built. 
After  reflection  and  hearing  the  testimony  of  Eppenbach, 
taken  by  deposition  in  New  York,  Martin  remembered 
that  three  additional  machines  were  made  [III.  1301]  but 
he  had  no  recollection  of  seeing  these  machines  at  the 
Maspeth  plant  of  Liquid  Carbonic  Corporation  [III. 
1301]. 

It  does  not  appear  logical,  if  these  Martin  prior  use 
machines  were  available  for  use  at  a  time  when  the  demand 


for  dry  ice  was  such  that  the  customers  could  not  be  sup- 
plied, that  Martin  would  devise  and  invent  the  snow  tank 
for  the  production  of  dry  ice  and  substitute  the  same  for 
the  Martin  prior  use  machine  if  the  Martin  prior  use 
machine  was  a  satisfactory  commercial  machine  and  had 
operated  to  produce  blocks  of  solid  carbon  dioxide  which 
were  of  commercial  quality.  An  examination  of  the  evi- 
dence shows  that  the  machines  were  not  satisfactory  in 
operation  and  that  the  product  was  not  commercially  satis- 
factory. Admittedly  the  difficulty  of  getting  the  snow 
into  the  pressing  cylinder  caused  a  change  in  the  Martin 
machine  [III.  922].  Admittedly  a  further  change  was 
necessitated  in  removing  the  hopper  and  substituting  an 
adapter  for  the  screen  on  top  [II.  542].  This  change  was 
necessitated  by  the  fact  that  in  operation  the  snow  would 
not  go  down  through  the  hopper  into  the  pressing  chamber 
and  otherwise  they  would  not  have  changed  the  construc- 
tion [III.  967].  Admittedly  an  additional  change  was 
made  in  inserting  a  pyramidal  shaped  screen  in  the  adapter 
because  of  the  freezing  up  of  the  same  [II.  545].  In  addi- 
tion to  these  admitted  changes  due  to  the  failure  of  the 
machine  to  function  in  the  desired  manner,  Hood  testified 
[III.  925]: 

"A.  Oh,  yes,  we  had  trouble  with  it  all  the  way 
through.  We  produced  with  it,  but  we  had  mechani- 
cal troubles,  as  you  do  with  most  new  machines,  I 
think." 

Hood  further  testified  [III.  963]  : 

"Q.  Did  you  ever  have  any  difficulty  in  the  motor 
jamming  so  that  it  would  not  go  past  center  because 
you  had  too  much  snow  in  there? 

"A.     Yes,  sir  [1641]. 

"0.     You  had  quite  a  bit  of  difficulty,  didn't  you? 

"A.     Yes,  sir." 
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and  he  further  testified  [III.  964]  : 

"Q.  So  the  troubles  you  are  talking  about  are 
the  troubles  you  had  in  operating  the  machine,  is  that 
correct  ? 

"A.     Yes,  sir. 

"Q.  Did  you  have  any  trouble  with  the  freezing  up 
of  the  nozzles  or  freezing  up  of  the  outlets? 

"A.     I  think  perhaps  we  did;  yes." 

The  witness  Martin  testified  [11.  581]  that  the  opera- 
tions of  the  Martin  prior  use  machine  were : 

"A.     It  was  crude,  preliminary  operations." 

and  he  further  testified  [II.  602]  relative  to  the  operation 
of  the  pressing  plungers : 

''*  *  *  The  nearest  it  would  operate  was  by  allowing 
it  to  withdraw  to  the  position  shown  here,  and  not 
driving  it  against  pressure.  It  was  almost  impossible 
to  drive  it  in  the  later  stages  of  this  development." 

The  development  referred  to  was  the  last  change  made 
in  the  Martin  prior  use  machine  just  before  the  entire 
machine  was  abandoned  and  never  used  again.  We, 
therefore,  have  not  only  numerous  changes  in  the  machine 
as  first  constructed  but  continuous  troubles  during  every 
change.  It  would  appear  more  logical  as  a  reason  for  dis- 
continuing the  Martin  prior  use  machine  that  the  diffi- 
culty of  operation  was  the  controlling  factor  rather  than 
the  cost  of  constructing  additional  machines. 

Relative  to  the  quality  of  the  blocks  produced  by  the 
Martin  prior  use  machine.  Hood  testified  [III.  966]  that 
there  was  a  wastage  or  loss  of  the  snow  or  ice  of  ap- 
proximately 10%  after  it  came  out  of  the  machine.  This 
loss  was  undoubtedly  due  to  the  fact  that  some  of  the 
blocks  had  striations  in  them    [III.  965]   and  that  they 
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were  of  different  densities.  Hood  testified  [III.  965, 
966]: 

"O.     One  end  was  hard  and  the  other  was  soft? 

''A.     Oh,  various  points  in  that  block  at  times. 

"Q.     It  was  not  a  satisfactory  block,  was  it? 

"A.  Well,  from  a  refrigeration  standpoint  it  was 
cold.  It  was  not  what  we  wanted  to  make;  no.  We 
wanted  to  build  a  uniform  product. 

"O.  When  you  got  that  block  out  it  sometimes 
cracked,  didn't  it,  or  went  to  pieces? 

"A.  Oh.  it  would  crack  occasionally  but  it  didn't 
shatter." 

Not  only  was  the  operation  of  the  machine  not  satis- 
factory but  the  quality  of  the  solid  carbon  dioxide  blocks 
produced  therefrom  was  not  commercially  acceptable  even 
though  it  could  be  sold  in  a  market  where  the  demand 
far  exceeded  the  supply.  Is  it  not  more  logical  that  one 
of  the  reasons  impelling  the  discontinuance  of  the  Martin 
prior  use  machine  was  the  failure  of  said  machine  to 
produce  blocks  of  carbon  dioxide  which  would  have  suf- 
ficient density  to  stand  up  in  commercial  use?  The  fact 
that  blocks  of  carbon  dioxide  produced  by  such  machine 
could  be  sold  in  a  demand  market  does  not  justify  a  Find- 
ing that  the  machine  was  successfully  and  commercially 
used. 

We  have  heretofore  pointed  out  some  of  the  discrep- 
ancies in  the  testimony  of  Hood,  Martin  and  Eppenbach 
relative  to  the  number  of  Martin  prior  use  machines  which 
were  manufactured.  There  are  a  number  of  other  dis- 
crepancies in  the  testimony  of  these  witnesses  which  em- 
phasizes the  necessity  of  strictly  scrutinizing  and  weigh- 
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ing" oral  testimony  as  to  events  occurring  approximately 
twenty  years  ago.  Hood  testified  [III.  930]  that  he  defi- 
nitely recalled  one  of  the  machines  in  the  building  of 
Liquid  Carbonic  and  a  second  just  outside  the  door  along- 
side the  building.  He  further  testified  that  these  machines 
were  covered  with  grease  to  protect  them  as  they  were 
expected  to  be  used  in  the  future  [III.  930].  He  further 
testified  that  when  Dry  Ice  Corporation  moved  from  the 
Liquid  Carbonic  plant  to  the  plant  of  the  General  Car- 
bonic Corporation  in  Long  Island  City  that  he  doesn't 
recall  whether  the  Martin  prior  use  machines  were  trans- 
ported there.  However,  he  did  remember  that  one  was 
stored  at  Eppenbach's  [III.  935].  Martin  testified  [11. 
596]  that  one  of  these  prior  use  machines  of  the  type 
shown  in  Ex.  O  was  setting  in  the  scrap  pile  outside  of 
the  General  Carbonic  plant  and  was  moved  from  the 
Maspeth  plant  of  the  Liquid  Carbonic  Corporation.  As 
to  the  other  two,  which  he  originally  remembered,  he  testi- 
fied one  was  outside  of  the  Maspeth  plant  and  one  even- 
tually went  back  to 'Eppenbach's  [II.  596]. 

Eppenbach  testified  that  he  first  met  Martin  in  October 
of  1924  [III,  1296],  although  Martin  testified  that  he 
entered  the  employ  of  Dry  Ice  Corporation  in  January  of 
1925  and  supported  said  statement  with  Dfts.  Ex.  S  [IV. 
1391].  Eppenbach  further  testified  that  when  first  con- 
structed the  Martin  prior  use  machine  had  a  side  entry 
for  the  carbon  dioxide  gas  and  with  a  cylinder  mounted 
with  a  canvas  bag  thereon  [III.  1264,  1265].  Neither 
Hood  nor  Martin  testified  to  any  such  construction.  Ep- 
penbach further  testified  [III.  1265]  that  the  snow  or 
solid  carbon  dioxide  was  produced  inside  of  the  pressing 
cylinder  in  the  first  machine  which  was  made  and  that 
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later  a  metal  screen  was  found  to  be  satisfactory.  This 
is  not  in  accordance  with  the  testimony  of  Martin  or 
Hood.  In  addition,  Eppenbach  testified  that  there  was  a 
wooden  cylinder  connected  with  the  apparatus,  which  is 
not  referred  to  at  all  in  the  testimony  of  Martin  or  Hood. 

Eppenbach  stated  [HI.  1298]  that  he  never  was  asked 
by  Dry  Ice  Corporation  to  take  back  any  of  the  three 
Martin  prior  use  machines  that  he  made  and  that  he 
never  did  so  and,  furthermore,  he  did  not  know  what  be- 
came of  them.  This  is  directly  contrary  to  the  testimony 
of  Hood  and  Martin  that  one  or  more  machines  were  re- 
turned to  Eppenbach.  Eppenbach  also  testified  [III.  1297] 
that  all  five  of  the  remaining  Martin  prior  use  machines, 
including  the  two  built  by  him  and  three  built  by  a  man 
named  Pervis,  were  delivered  to  the  Liquid  Carbonic  plant 
in  September  of  1925  and  at  that  time  he  saw  dry  ice 
being  made  on  the  first  machine  which  he  testified  had 
been  delivered  to  Dry  Ice  Corporation.  This  is  directly  con- 
trary to  the  testimony  of  Hood  and  Martin  who  stated 
that  the  only  machine  operated  was  discontinued  prior  to 
July  4,  1925. 

The  failure  of  the  human  mind  to  correctly  recall  trans- 
actions occurring  many  years  ago  is  further  emphasized 
by  the  fact  that  Martin  on  direct  examination  testified 
that  the  removal  of  the  Dry  Ice  Corporation  to  the  plant  of 
the  General  Carbonic  Corporation  took  place  in  the  fall  of 
1926  [II.  523,  524].  Upon  cross-examination  he  stated  that 
he  might  be  mistaken  as  to  this  date  [II.  590].  Hood  was 
positive  on  direct  examination  that  the  removal  took  place 
in  the  summer  of  1926  [III.  930],  and  upon  cross-exam- 
ination he  again  so  testified  [HI.  993]. 
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Eppenhach,  on  the  contrary,  testified  [III.  1289,  1290] 
that  the  Dry  Ice  Corporation  was  making  dry  ice  at  the 
General  Carbonic  plant  and  also  at  the  Liquid  Carbonic 
plant  in  May  of  1925  and  supported  this  statement  by 
a  notation  in  Ex.  VV  dated  May  26,  1925,  which  had 
reference  to  an  ice  box  installed  for  Dry  Ice  Corporation 
in  the  General  Carbonic  plant.  Eppenbach  further  testi- 
fied that  the  blocks  of  solid  carbon  dioxide  which  were 
used  to  refrigerate  a  large  ice  box  constructed  by  his 
concern  were  obtained  from  the  General  Carbonic  plant 
when  operated  by  Dry  Ice  Corporation  [III.  1294].  The 
testimony  of  Eppenbach  is  corroborated  by  the  testimony 
of  Cole  and  McLaren  who  both  testified  that  the  removal 
took  place  in  the  spring  of  1925.  The  variance  in  the 
testimony  becomes  significant  because  when  the  removal 
took  place  in  May  1925,  Martin  did  not  think  enough  of 
the  Martin  prior  use  machines  to  move  them  to  the  Gen- 
eral Carbonic  plant  and  install  them  for  operation  even 
at  a  time  when  the  snow  tanks  had  not  yet  been  con- 
structed and  there  was,  according  to  the  testimony  of 
Hood,  a  demand  for  dry  ice. 

The  unsupported  testimony  of  three  witnesses,  whose 
memories  are  vague  as  to  many  details  and  whose  testi- 
mony conflicts  as  to  numerous  other  essential  facts,  is 
wholly  unsupported  by  any  documentary  evidence  describ- 
ing the  Martin  machine.  It  is  submitted  that  this  type  of 
evidence  is  that  referred  to  in  the  case  of  Cojjiii  v.  Ogden, 
supra.  This  evidence  is  not  sufficient  to  establish  that 
the  Martin  prior  use  machine  was  constructed  and  oper- 
ated as  testified  to  by  said  witnesses,  or  that  it  was  openly 
and  commercially  successfully  used.  It  is  evidence  which 
is  subject  to  the  criticism  expressed  by  the  Supreme  Court 
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in  the  Barbed  Wire  case,  36  L.  ed.  154,  at  158,  159,  143 

US  275: 

"Thus  far  we  have  considered,  as  bearing  upon  the 
state  of  the  art,  devices,  the  character,  construction, 
and  scope  of  which  were  exactly  defined  in  the  specifi- 
cations and  drawings  of  actual  patents,  the  only  ques- 
tion presented  being  the  proper  interpretation  of  such 
patents,  and  the  bounds  they  had  set  to  the  ingenuity 
of  succeeding  inventors.  We  have  now  to  deal  with 
certain  unpatented  devices,  claimed  to  be  complete 
anticipations  of  this  patent,  the  existence  and 
use  of  which  are  proven  only  by  oral  testimony. 
In  view  of  the  unsatisfactory  character  of  such 
testimony,  arising  from  the  forgetfulness  of  wit- 
nesses, their  liability  to  mistakes,  their  proneness  to 
recollect  things  as  the  party  calling  them  would  have 
them  recollect  them,  aside  from  the  temptation  to 
actual  perjury,  courts  have  not  only  imposed  upon 
defendants  the  burden  of  proving  such  devices,  but 
have  required  that  the  proof  shall  be  clear,  satisfac- 
tory, and  beyond  a  reasonable  doubt.  Witnesses 
whose  memories  are  prodded  by  the  eagerness  of  in- 
terested parties  to  elicit  testimony  favorable  to  them- 
selves are  not  usually  to  be  depended  upon  for  ac- 
curate information.  The  very  fact,  which  courts  as 
well  as  the  public  have  not  failed  to  recognize,  that 
almost  every  important  patent,  from  the  cotton  gin 
of  Whitney  to  the  one  under  consideration,  has  been 
attacked  by  the  testimony  of  witnesses  who  imagined 
they  had  made  similar  discoveries  long  before  the 
patentee  had  claimed  to  have  invented  his  device,  has 
tended  to  throw  a  certain  amount  of  discredit  upon 
all  that  class  of  evidence,  and  to  demand  that  it  be 
subjected  to  the  closest  scrutiny.  Indeed,  the  fre- 
quency with  which  testimony  is  tortured,  or  fabri- 
cated outright,  to  build  up  the  defense  of  a  prior  use 


—55— 

of  the  thing  patented,  goes  far  to  justify  the  popular 
impression  that  the  inventor  may  be  treated  as  the 
lawful  prey  of  the  infringer.  The  doctrine  was  laid 
down  by  this  court  in  Coffin  v.  Ogden,  85  U.  S.  18 
Wall,  120,  124  (21:821,  823),  that  Ue  burden  of 
proof  rests  upon  him,'  the  defendant,  'and  every 
reasonable    doubt    should    be    resolved    against    him. 

See,  also: 

Deering  v.   Winona  Harvester  Works,  39  L.  ed. 
153,  at  159,  155  US  284; 

United  Shoe  Machinery  Corp.  v.  Day  Wood  Heel 
Co.,  46  F.  2d  897  (CCA  6); 

D.  W.  Bosky  Co.  v.  Wirfs,  30  F.  2d  667] 

W.  W.  Sly  Mfg.  Co.  v.  Central  Iron  Works,  246 
F.  707  (CCA  7); 

Diamond  Patent  Co.  v.  S.  E.   Carr  Co.,  217  F. 
400   (CCA  9). 

This  court  in  the  Diamond  Patent  Co.  case,  in  reversing 
the  lower  court  on  a  Finding  of  prior  use,  pointed  out 
that  the  prior  use  must  be  something  more  than  an  inci- 
dental or  casual  one  and  in  addition  should  be  an  estab- 
lished fact  acceptable  to  the  public  and  contributing  defi- 
nitely to  the  sum  of  human  knowledge  (p.  402)  and 

"*  *  *  Under  the  rule  estabHshed  by  these  decisions, 
we  are  required  to  view  with  caution  and  careful 
scrutiny  evidence  which  is  introduced  to  show  a  prior 
use  that  destroys  the  pecuniary  value  of  a  patent, 
which  has  met  with  commercial  success  and  has  been 
of  value  to  the  community." 
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Abandoned  Experiment. 

The  Martin  prior  use  machine  was  experimental  and 
abandoned  even  assuming  that  this  court  would  find  that 
it  was  constructed  and  operated  in  the  manner  testified  to 
by  Martin,  Hood  and  Eppenbach.  The  evidence  is  clear 
that  the  machine  as  constructed  was  frequently  changed 
due  to  difficulties  in  operation  and  over  a  period  of  a  rela- 
tively short  time;  that  difficulties  were  encountered  even 
after  the  last  change  made  in  the  structure;  that  the 
quality  of  dry  ice  produced  by  the  machine  was  commer- 
cially unsatisfactory;  that  the  machine  was  abandoned 
forever  in  the  face  of  a  demand  for  production;  that  ad- 
ditional machines  were  constructed  at  considerable  cost 
and  were  not  even  operated;  that  the  snow  tank,  with  its 
admitted  disadvantages,  was  substituted  for  the  Martin 
prior  use  machine  as  a  means  of  production. 

The  fact  that  no  patent  application  was  ever  filed  cov- 
ering the  alleged  Martin  prior  use  [II.  601]  is  also  evi- 
dence that  the  machines  were  experimental  and  abandoned 
in  view  of  the  activities  of  Martin  in  making  other  inven- 
tions and  endeavoring  to  secure  patents  thereon.  Defend- 
ants' Ex.  S  [IV.  1391]  has  attached  thereto  as  Schedule 
A  a  list  of  the  patents  and  patent  applications  of  Martin 
[IV.  1405-1412].  This  schedule  shows  that  from  early 
in  1926  and  continuing  throughout  the  entire  period  of 
his  employment  with  the  Dry  Ice  Corporation  Martin 
made  a  number  of  inventions  .pertaining  to  the  carbon 
dioxide  art,  approximating  nineteen  in  number.  In  the 
face  of  this  activity  as  an  inventor  and  in  filing  applica- 
tions, Martin  did  not  consider  the  Martin  prior  use  ma- 
chines to  be  sufficiently  important  to  be  included  in  a  patent 
application.     In  view  of  this  activity  the  only  reason  for 
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the  failure  to  file  upon  the  Martin  prior  use  would  be 
the  fact  that  he  considered  it  to  be  an  abandoned  experi- 
ment and  of  no  practical  use  to  the  industry. 

In  addition  the  only  documentary  evidence  produced 
by  the  appellees  which  would  tend  in  any  manner  to  prove 
the  prior  use  was  the  Eppenbach  records  Ex.  VV  [IV. 
1377- 1389a).  These  records  on  their  face  refer  to  the 
Martin  prior  use  machines  as  "experimental."  Page  427 
of  said  exhibit  [IV.  1388],  under  date  of  June  11th,  refers 
to  castings  on  experimental  work  on  snow  machines.  Ep- 
penbach identified  this  as  work  which  was  done  on  the 
Martin  prior  use  machines  [III.  1282,  1283].  On  page 
418  of  Ex.  VV  [IV.  1384],  and  under  date  of  April 
25th,  the  following  notation  appears: 

"Make  pyramid  shape  piece  for  experimental  purposes 
on  snow  machine  #1  covered  with  brass  mesh." 

Eppenbach  in  his  deposition  recognized  that  the  machines 
were  experimental  [III.  1256]  : 

"I  assisted  in  the  design  of  the  equipment,  the  ex- 
perimental machine." 

[III.  1268]: 

"In  appearance  they  were  practically  the  same.  The 
advantages  of  the  experiments  of  the  first  machine 
was  incorporated  in  the  second  and  third." 

(It  may  be  pointed  out  that  the  second  and  third  machines, 
although  incorporating  the  results  of  the  experiments  of 
the  first  machine,  were  admittedly  never  operated. )  There- 
fore, the  only  record  produced  which  tends  in  any  man- 
ner to  support  the  Martin  prior  use  is  evidence  that  the 
machines  were  experimental.  That  they  were  abandoned 
is  admitted.     This  evidence  would  clearly  support  a  Find- 
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ing  that  the  use,  if  established  beyond  a  reasonable  doubt, 
was  experimental  and  abandoned.  The  court  made  no 
Finding  as  to  whether  the  operation  was  experimental  or 
as  to  whether  it  was  abandoned  and  this  court  is  at 
liberty  to  make  its  own  Findings  in  respect  thereto. 

The  law  is  clear  that  an  abandoned  experiment  is  not 
such  an  anticipation  as  will  defeat  an  issued  patent.  In 
the  Barbed  Wire  case,  supra,  in  discussing  the  effect  of 
an  abandoned  experiment,  the  court  stated  (p.  159)  : 

u  (^  *  *  If  the  thing  were  embryotic  or  inchoate ; 
if  it  rested  in  speculation  or  experiment;  if  the  pro- 
cess pursued  for  its  development  had  failed  to  reach 
the  point  of  consummation,  it  cannot  avail  to  defeat 
a  patent  founded  upon  a  discovery  or  invention  which 
was  completed,  while  in  the  other  case  there  was  only 
progress,  however  near  that  progress  may  have  ap- 
proximated to  the  end  in  view.'  This  case  was  sub- 
sequently cited  with  approval  in  Cantrell  v.  Wallick, 
117  U.  S.  689,  696  (29:1017,  1019),  and  its  prin- 
ciple has  been  repeatedly  acted  upon  in  the  different 
circuits.  Hitchcock  v.  Tremaine,  9  Blatchf.  550; 
Parham  v.  American  B.  O.  &  S.  Mach.  Co.,  4  Fish. 
Pat.  Cas.  468;  American  Bell  Teleph.  Co.  v.  People's 
Teleph.  Co.,  22  Fed.  Rep.  309." 

See,  also: 

Deering  v.   Winona  Harvester  Works,  supra   (p. 
159). 

This  court  in  Kings  County  Raisin  &  Fruit  Co.  v. 
U.  S.  Consolidated  Seeded  Raisin  Co.,  182  F.  59,  at  63, 
in  affirming  an  order  granting  a  preliminary  injunction, 
cited  the  above  case  with  approval,  stating: 

"It  would  seem  that  it  was  one  of  those  unsuccess- 
ful and  abandoned  inventions  which  are  held  to  have 
no  place  in  the  art  to  which  they  relate." 
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In  Consolidated  Contract  Co.  v.  Hassam  Paving  Co., 
227  F.  436,  at  441,  this  court,  in  disposing  of  an  alleged 
prior  use  upon  the  ground  that  it  was  an  abandoned  ex- 
periment, stated: 

"The  experiment  was  not  satisfactory,  but,  as  the 
witness  said,  'demonstrated  that  I  might  have  some- 
thing of  practical  value,  but  that  I  had  not  carried 
it  far  enough,  or  experimented  enough  at  length,  to 
demonstrate  its  practical  value.'  The  pavement  laid 
by  McClintock  was  never  used  elsewhere  or  tried 
again.  We  agree  with  the  learned  judge  of  the  court 
below  that  McClintock's  venture  comes  clearly  within 
the  category  of  an  abandoned  experiment,  which  is 
not  sufficient  in  law  to  anticipate  a  successful  patent. 
The  Cornplanter  Patent,  23  Wall.  181,  23  L.  Ed.  161 ; 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S. 
486,  23  L-  Ed.  952;  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286,  15  Sup.  Ct.  118,  39  L.  Ed. 
153;  King  County  Raisin  &  Fruit  Co.  v.  U.  S.  Con- 
solidated Seeded  Raisin  Co.,  182  Fed.  59,  104  C.  C. 
A.  499." 

Claimed  Disclosure  o£  Martin 
Prior  Use  to  McLaren. 

The  trial  court  found  (Finding  19)  [I.  76]  that  the 
evidence  estabHshed  that  Martin  and  Hood  disclosed  a 
construction  of  the  Martin  prior  use  machine  to  McLaren, 
one  of  the  inventors  of  the  patent  in  suit,  as  early  as 
October  1926.  The  court  did  not  find  that  the  evidence 
established  such  a  fact  beyond  all  reasonable  doubt.  The 
degree  of  proof  necessary  to  establish  such  a  fact  is  as 
high  a  degree  of  proof  as  is  required  in  establishing  a 
prior  use.    The  Circuit  Court  of  Appeals  for  the  Eighth 
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Circuit  in  the  case  of  Ottumwa  Box  Car  Loader  Co.  v. 
Christy  Box  Car  L.  Co.,  215  F.  362,  in  commenting  upon 
this  type  of  evidence,  stated  at  366: 

"The  testimony  on  this  issue  is  therefore  conflicting. 
The  legal  presumptions,  that  arising  from  the  patent 
and  that  arising  from  the  undisturbed  title  and  use 
of  the  patented  monopoly  by  Christy  and  his  suc- 
cessors in  interest  for  more  than  a  decade,  are  in 
favor  of  the  claim  of  the  patentee.  Christy  was  the 
man  who  was  seeking  and  who  needed  a  box  car 
loader,  and  Moses  was  his  employe,  hired  and  paid  to 
do  as  he  directed.  It  is  easy  for  one,  employed  to 
construct  a  machine  upon  a  principle  disclosed  by 
his  employer,  to  come  to  think  and  to  say  as  he  works 
out  the  mechanical  details,  and  afterwards  to  believe 
and  testify,  that  the  invention  itself  was  his.  But 
testimony  of  this  nature  produced  by  an  alleged  in- 
fringer, to  destroy  a  patent  unchallenged  for  years, 
ought  not  to  prevail  unless  it  is  clear  and  conclusive. 
Thomson-Houston  Elec.  Co.  v.  Winchester  Ave.  Ry. 
Co.  {C.C.)  71  Fed.  192,  199;  Eastern  Dynamite  Co. 
V.  Keystone  Powder  Co.  (C.  C.)  164  Fed.  47,  56; 
United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed.  736, 
79  C.  C.  A.  442,  447.     *     *     *" 

The  late  Judge  James,  an  able  patent  Judge,  in  the  case 
of  Roberti  v.  Jonas,  300  F.  181,  also  commented  upon  this 
type  of  evidence,  stating  at  184,  185: 

"A  defense  of  this  kind,  as  I  understand  the  law, 
must  be  clearly  established  by  satisfactory  evidence, 
and,  viewing  all  of  the  testimony  given,  this  issue, 
I  think,  under  that  measure  of  proof,  must  be  de- 
cided against  the  defendant.     *     *     *" 

In  Protector  Last  Re-Enforcing  Co.  v.  John  Pell  & 
Son,  204  F.  453,  at  461,  the  necessity  for  the  appellees 
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establishing    facts    of    this    nature    beyond    a    reasonable 
doubt  is  clearly  stated: 

''Testimony  of  the  character  under  consideration, 
adduced  for  the  purpose  of  defeating  a  patent,  should 
be  of  such  dignity  and  weight  as  to  satisfy  a  court 
beyond  any  reasonable  doubt  of  its  accuracy,  or  else 
it  should  be  unhesitatingly  rejected.  Were  the  rule 
otherwise,  no  patent  would  be  safe  against  an  insidi- 
ous assault  of  this  character.  The  attempt  made  to 
reinforce  the  evidence  referred  to  by  certain  outside 
correspondence  is  ineffective  for  that  purpose.  It  is 
obviously  open  to  too  many  interpretations,  other 
than  that  put  upon  it  by  defendant's  counsel." 

See  also: 

Manton-Gaulin  Mfg.   Co.  v.  Dairy  Machinery  & 
C.  Co.,  238  F.  210,  at  215; 

Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag 
Co.,  142  F.  479,  at  501,  502. 

The  nature  of  the  defense  that  the  inventors  were  not 
the  original  inventors  and  that  the  invention  was  disclosed 
to  them  by  others,  inferring  a  fraud  upon  the  United 
States  Government  which  would  be  liable  to  subject  the 
inventors  to  criminal  prosecution  is  such  that  this  high 
degree  of  proof  is  necessary.  In  United  States  v.  Ameri- 
can Bell  Telephone  Co.,  42  L.  ed.  144,  at  154,  167  US 
226,  at  241,  the  United  States  Government  brought  an 
action  against  the  defendant  for  the  revocation  or  can- 
cellation of  certain  patents  upon  the  ground  that  the 
patents  had  been  secured  by  fraud  in  that  the  inventors 
were  not  the  original  inventors  but  that  the  inventions 
had  been  disclosed  to  them  by  others.   The  Supreme  Court 
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stated  at  p.   154  the  degree  of  proof  necessary  in  such 
cases : 

"  'We  take  the  general  doctrine  to  be,  that  when 
in  a  court  of  equity  it  is  proposed  to  set  aside,  to 
annul,  or  to  correct  a  written  instrument  for  fraud 
or  mistake  in  the  execution  of  the  instrument  itself, 
the  testimony  on  which  this  is  done  must  be  clear,  un- 
equivocal and  convincing,  and  that  it  cannot  be  done 
upon  a  bare  preponderance  of  evidence  which  leaves 
the  issue  in  doubt.     *     *     *'  " 

Although  the  United  States  v.  American  Bell  Telephone 
Co.  was  a  case  in  equity  for  cancellation  of  a  patent,  the 
issue  as  to  originality  was  the  same  issue  raised  in  this 
case.  The  finding  of  the  lower  court  which  fails  to  find 
the  establishment  of  this  fact  beyond  a  reasonable  doubt 
is  of  no  assistance  to  this  court.  An  examination  of  the 
evidence  shows  that  the  fact  was  not  proven  with  that 
certainty  which  is  required  by  the  law. 

The  alleged  disclosures  took  place  on  the  premises  of 
the  General  Carbonic  Corporation  in  Long  Island  City. 
The  witnesses  were  able  only  to  testify  as  to  the  sub- 
stance of  the  conversations.  Martin  testified  [II.  564]  that 
Hood  was  present  during  his  conversations  with  McLaren 
and  that,  in  addition,  he  thought  a  Mr.  Fitzpatrick  and  a 
Mr.  Sherwood  were  also  present.  Neither  Fitzpatrick  nor 
Sherwood  were  called  as  witnesses  to  corroborate  the 
testimony  of  Martin  and  Hood.  Hood  on  the  contrary 
testified  [III.  990]  that  he  did  not  recall  being  present  or 
overhearing  any  conversation  between  McLaren  and  Mar- 
tin in  which  any  disclosure  was  made  [III.  991]  : 

"No;  not  what  was  actually  said,  more  than  the 
opening  of  the  conversations." 


Martin  testified  [II.  597]  that  he  had  no  recollection  of 
McLaren  ever  seeing  the  Martin  prior  use  machine  in  the 
scrap  pile  outside  the  General  Carbonic  plant.  It  will  be 
recalled  that  Martin  testified  that  the  Martin  prior  use 
machine  was  brought  over  from  Liquid  Carbonic  to 
General  Carbonic  and  stored  in  the  scrap  pile.  There  is 
no  testimony  that  Martin  offered  to  show  McLaren  this 
prior  use  machine,  which  was  readily  available,  nor  is  there 
any  testimony  that  Martin  exhibited  any  drawings  or 
sketches  of  the  machine  to  McLaren,  Furthermore,  Mar- 
tin did  not  testify  that  McLaren  asked  any  questions  at  all 
about  the  prior  use  machine  either  as  to  its  construction, 
operation  or  where  it  was  located.  Hood  testified  [III. 
986]  that  McLaren  did  not  ask  any  questions  at  all  about 
the  construction  or  operation  of  the  Martin  prior  use 
machine  nor  is  there  any  testimony  that  Hood  showed 
any  sketches  to  McLaren  [III.  982]  and  Hood,  further- 
more, did  not  show  McLaren  the  Martin  prior  use  machine 
which  was  allegedly  in  the  scrap  pile.  In  fact  Hood  testi- 
fied [III.  936]  that  on  many  occasions  he  gave  McLaren 
a  description  of  the  Martin  prior  use  machine: 

uj^     He     *    *     J  am  certain  I,  on  many  occasions, 

gave  him  as  complete  a  description  as  I  was  capable 

of,    *    *    *" 

******** 

"Q.     And    also    conversations    along    those    lines 
took  place  at  other  time? 
'*A.     A  great  many  times." 

The  natural  and  logical  thing  for  both  Hood  and  Martin 
to  do  instead  of  describing  the  Martin  prior  use  to  Mc- 
Laren on  many  occasions  would  be  to  show  him  the  ma- 
chine which  was  only  a  few  feet  away. 


There  is  no  testimony  in  the  record  that  Martin  or  Hood 
ever  made  any  disclosure  of  the  Martin  prior  use  machine 
to  Cole.  Cole  was  the  superior  and  in  authority  to  Mc- 
Laren and  was  frequently  in  the  plant  of  the  General 
Carbonic  Corporation  and  made  complaints  as  to  the 
inefficient  operations  of  the  snow  tank.  The  reason  given 
by  both  Martin  and  Hood  for  making  the  disclosure  to 
McLaren  was  the  complaint  of  the  loss  of  gas  and  the 
inefficiency  of  the  operation  of  the  snow  tank.  The  na- 
tural reaction  of  the  witnesses  Hood  and  Martin  would 
have  been  to  make  a  disclosure  to  Cole,  Manager  of  all 
plants  for  General  Carbonic  Corporation,  during  con- 
versations with  him  concerning  the  inefficiency  of  the 
snow  tank  operation.  The  testimony  of  Martin  [H.  565] 
that  he  discussed  both  with  McLaren  and  Hood  the 
possibility  of  doing  pressing,  tamping  and  snow  formation 
in  one  housing,  is  not  in  accordance  with  the  reasons 
given  for  making  the  disclosure  to  McLaren  inasmuch  as 
tamping  was  one  of  the  inefficient  operations  of  the  snow 
tank  and  resulted  in  loss  of  gas. 

McLaren,  called  as  a  witness  for  the  appellant,  denied 
[HI,  1212]  that  he  had  ever  seen  any  of  the  Martin 
prior  use  machines  or  that  he  had  ever  had  any  conversa- 
tions with  either  Martin  or  Hood  relative  to  the  same, 
and  including  the  period  of  time  when  the  purported  con- 
versations were  supposed  to  have  taken  place.  Cole  also 
denied  any  knowledge  of  the  prior  use  machines  or  that 
he  had  any  conversations  with  either  Hood  or  Martin 
relative  to  the  same.  The  evidence  relative  to  this  alleged 
disclosure  to  McLaren  is  another  example  of  the  inability 
of  witnesses  after  the  lapse  of  many  years  to  correctly 
recall  evidence  and  on  the  other  hand  to  resort  to  figments 
of  their  imagination  in  giving  testimony.    The  disclosure 
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to  McT.aren  not  only  was  not  established  beyond  a  reason- 
able doubt  but  it  was  such  testimony  as  the  trial  court 
should  not  have  given  credence  to.  The  error  of  the  trial 
court  in  so  doing  is  a  concrete  example  of  the  many 
errors  into  which  the  court  fell  during  the  trial  of  this 
case.  In  view  of  the  Finding  made,  this  court  is  free 
to  make  its  own  Finding  as  to  any  such  alleged  disclosure. 
Credence  to  testimony  of  this  nature  is  a  concrete  ex- 
ample of  the  many  errors  into  which  the  court  fell  during 
the  trial  of  this  case. 

Fig.  5  Not  Anticipated  by 
Claimed  Martin  Prior  Use. 

If  this  court  should  find  that  Hood  and  Martin  dis- 
closed the  Martin  prior  use  machine  to  McLaren,  as  found 
by  the  lower  court,  the  Finding  would  not  be  a  Finding 
of  the  disclosure  of  the  vertical  apparatus  of  Fig.  5. 
Martin  testified  [II.  565]  that  the  machine  he  disclosed 
to  McLaren  was  a  pressing,  tamping  and  snow  forming 
machine  under  one  housing.  This  was  not  the  vertical 
apparatus  of  Fig.  5.  The  trial  court  was  led  into  further 
error  in  so  finding  in  Finding  18.  This  Finding,  to  the 
effect  that  the  Martin  prior  use  machine  contained  ele- 
ments in  the  same  relationship  and  with  the  same  function 
as  required  by  the  claims  of  the  patent  in  suit,  is  not 
supported  by  the  evidence. 

The  Martin  prior  use  does  not  have  any  vertical  solidi- 
fication pressing  chamber,  there  is  no  pressing  piston 
operated  by  fluid  pressure,  there  is  no  closing  head.  In 
addition,  there  is  no  vertically  reciprocal  pressing  plunger 
nor  fluid  pressure  means  for  operating  this  plunger. 
There  is  no  such  thing  as  a  raised  inactive  position  for 
the  pressing  plunger  and  there  is  a  very  serious  question 


whether  there  is  even  means  for  withdrawal  of  the  gas 
from  the  chamber  during  the  formation  of  the  solid  be- 
cause of  the  failure  of  the  screen  in  said  Martin  prior 
use  to  properly  function.  The  Martin  machine  was  not 
a  vertical  press  as  shown  in  Fig.  5.  It  consisted  of  a 
chamber  in  which  carbon  dioxide  was  formed  and  a  sepa- 
rate pressing  chamber  in  which  the  solid  carbon  dioxide 
was  pressed  into  blocks.  This  is  quite  dissimilar  to  the 
construction  of  the  apparatus  of  Fig.  5  where  the  pressing 
and  the  forming  of  the  solid  carbon  dioxide  takes  place 
in  the  same  chamber.  The  Martin  prior  use  machine  was 
admittedly  an  extrusion  machine  wherein  the  solid  carbon 
dioxide  blocks  were  made  by  extruding  continuous  long 
ribbons  or  blocks  of  dry  ice  [II.  528,  540,  III.  926].  As 
testified  to  by  Martin  [II.  540],  an  extrusion  press  appa- 
ratus performs  in  the  same  way  that  a  tube  of  tooth  paste 
does,  that  is  extrudes  a  continuous  ribbon  or  bar  of 
material.  The  press  operated  horizontally  by  means  of  a 
reciprocating  fixed  stroke  piston.  This  piston  made 
approximately  ten  to  twenty  revolutions  per  minute  and 
in  fact  operated  as  a  tamping  machine.  This  was  admitted 
by  Martin  on  cross  examination  [II.  602] : 

"It  would  be,  if  the  thing  was  running  free,  it 
would  be  analogous  to  tamping.  It  is  properly  in- 
cremental pressing — pressing  new  increments  in.  It 
didn't  operate  very  satisfactorily  in  that  manner." 

There  was  no  pressure  gauge  on  the  machine  to  deter- 
mine the  pressure  in  either  the  snow  forming  or  pressing 
chamber  and  there  was  no  vent  to  reduce  the  pressure 
until  it  was  found  impossible  for  the  press  to  function 
due  to  high  pressures  in  the  pressing  chamber  [II.  578- 
580,  609],  and  even  after  use  of  a  vent  Martin  admitted 
[II.  602]  that  it  was  almost  impossible  to  drive  the  press- 
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ing  plunger  during  the  later  stages  of  the  development 
of  the  Martin  prior  use  machine.  That  Martin  did  not 
consider  or  realize  that  the  solid  carbon  dioxide  could  be 
formed  in  the  same  chamber  into  which  it  was  pressed 
into  solid  l^locks  of  dense  carbon  dioxide  is  clearly  shown 
by  reference  to  his  patent  1,887,692  [Dfts.  Ex.  EE-24] 
[IV^  1523].  In  said  patent  specifications,  p.  1,  11.  43-73, 
the  inventor  Martin  and  the  same  Martin  who  testified 
as  to  the  alleged  Martin  prior  use  stated: 

"I  have  discovered  that  the  production  of  blocks 
of  dense,  tough,  structurally  sound  solid  carbon  di- 
oxide cannot  be  accomplished  merely  by  one  direction 
pressure  applied  by  a  piston  which  constitutes  one 
wall  of  a  molding  chamber.  This  is  because  of  the 
gases  that  are  intimately  boimd  in  the  pores  of  the 
lumps  of  snow.  These  lumps  consist  of  broken  frag- 
ments of  the  deposit  formed  in  the  snow  chamber 
and  these  deposits  consist  of  crystals  that  are  welded 
together  so  as  to  enclose  great  quantities  of  finely 
subdivided  CO2  gas.  In  practice,  it  is  found  that  the 
molding  pressure  expels  very  little  of  this  gas.  Con- 
sequently, the  gas  is  highly  compressed  with  and 
sealed  in  the  snow  and  this  results  in  a  complete 
block  that  is  under  great  internal  tension,  making  it 
structurally  weak. 

"Preferably,  such  expulsion  is  accomplished  by  a 
tamping  operation  carried  out  by  tamps  or  crushers 
that  are  of  much  less  area  than  the  snow  surface 
against  which  they  strike.  The  action  of  the  tamps 
on  local  areas  of  the  snow  mass  expels  the  air  and 
gases  through  the  surface  of  the  snow  adjacent  the 
tamps.  This  tamping  also  snugly  compacts  the  mass 
by  breaking  down  the  snow  crystals  and  prepares  it 
for  the  final  compressing  and  molding  operation 
which  forms  it  into  tough,  hard  blocks  free  of  gas 
and  air  bubbles." 
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In  this  patent,  filed  December  15,  1928,  at  a  time  when 
the  vertical  press  of  Fig.  5  was  coming  into  the  commer- 
cial field,  Martin  was  endeavoring  to  teach  the  art  that  it 
would  be  impossible  to  produce  blocks  of  dense,  tough, 
structurally  sound  solid  carbon  dioxide  by  pressing  the 
same  in  one  direction  against  a  wall  of  a  molding  cham- 
ber and  that  it  would  be  necessary  to  tamp  the  solid 
carbon  dioxide  in  order  to  get  the  proper  density  of 
block.  This  teaching  is  directly  contrary  to  Martin's 
testimony  that  any  commercially  satisfactory  blocks  of 
soHd  carbon  dioxide  were  produced  in  the  Martin  prior 
use  machine  where  there  was  only  one  direction  of  press- 
ing. The  statement  in  this  patent  filed  more  than  three 
years  after  the  alleged  prior  use  would  not  have  been 
made  if  the  Martin  prior  use  machine  was  a  successful 
operation  and  produced  the  proper  density  of  solid  carbon 
dioxide  blocks.  The  teaching  is  in  accordance  with  the 
evidence  in  this  case  that: 

(1)  The  use  never  took  place;  or 

(2)  if  it  did,  it  was  an  abandoned  experiment. 

Furthermore,  it  is  proof  that  any  use  by  Martin  prior  to 
the  filing  date  of  the  application  for  this  patent  did  not 
teach  or  disclose  to  him  that  dense  blocks  of  solid  carbon 
dioxide  could  be  manufactured  in  the  same  chamber  in 
which  the  solid  carbon  dioxide  was  formed  and  free  from 
contact  with  the  air. 

The  finding  that  the  witnesses  Martin  and  Hood  dis- 
closed the  Martin  prior  use  to  one  of  the  inventors,  Mc- 
Laren, is  not  only  not  supported  by  the  evidence  but  is 
not  a  disclosure  of  the  vertical  apparatus  of  Fig.  5  to 
which  the  claims  in  issue  are  directed. 
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The  Vertical  Apparatus  of  Fig.  5,  to  Which  the 

Claims   in    Issue   Are    Directed    Constitutes 

Invention  and  Said  Inventions  Is  New 

and  Patentable. 

The  apparatus  claims  in  issue,  of  which  claim  34  set 
forth  in  the  statement  of  the  case  is  typical,  cover  a  com- 
bination of  elements.  There  is  no  claim  that  any  of  the 
elements  are  patentable  per  se.  The  appellant  in  its  bill 
of  particulars  [I.  2,  3]  specifically  pointed  out  that  the 
invention  involved  was  in  the  combination  and  that  for 
the  purposes  of  this  litigation  there  was  no  claim  that  any 
of  the  elements  were  novel.  The  Supreme  Court  in  Hailes 
V.  Van  Wormer,  20  Wall.  353,  at  368,  early  determined 
that  invention  could  reside  in  a  new  combination  of  ele- 
ments. Such  is  the  case  even  though  all  of  the  elements 
are  old  in  the  art  and  were  used  therein.  This  law  is 
well  established  and  is  the  law  of  this  Circuit.  See: 
Bliss  V.  Spangler,  217  F.  394; 

Paraffine  Companies  v.  McEverlast,  Inc.,  84  F.  2d 
335,  at  341. 

In  considering  this  case,  the  trial  court  repeatedly  re- 
ferred to  individual  elements  and  his  failure  to  distinguish 
between  invention  in  a  combination  of  elements  as  an 
entirety  and  in  individual  elements  led  him  into  a  funda- 
mental error.  This  error  is  well  exemplified  by  the 
court's  Finding  of  Fact  20  in  which  he  found  that  appel- 
lant's expert,  Dr.  Jones,  admitted  there  was  nothing  new 
or  novel  in  the  invention  of  the  vertical  apparatus  of 
Fig.  5  to  which  the  claims  in  issue  are  directed  except 
individual  elements.    A  reading  of   Dr.  Jones'  testimony 
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clearly  shows  the  error  into  which  the  court  fell.  The 
court  [III.  1170]  asked  this  question  of  Dr.  Jones: 

"What  do  you  consider  to  be  new  and  in  the  nature 
of  an  invention  about  this  patent  in  suit,  as  you  under- 
stand the  prior  art  which  has  been  discussed  here, 
and  as  you  understand  the  information  and  knowledge 
to  which  the  man  skilled  in  the  art  had  access  at  that 
time.    That  is  the  question.    Do  you  understand  it?" 

Dr.  Jones  in  replying  first  considered  the  question  as  to 

individual  elements  and  then  considered  the  question  as 

to    the    combination    in    its    entirety.     At    page    1170   he 

stated : 

''As  to  structural  elements  in  the  apparatus  of 
Fig.  5,  I  see  two  elements  there  peculiar  to  its  use 
with  carbon  dioxide:  The  double  jacket,  102,  and  the 
dividing  or  separating  members  110.  But  with  those 
minor  exceptions  /  see  no  novel  mechanical  element 
in  the  apparatus  itself  \yhatsoever."  (Emphasis 
ours.) 

Dr.  Jones  thereafter  continued  his  discussion  of  the  ques- 
tion of  invention  and  on  pages  1172  and  1173  stated  the 
reasons  why  he  considered  the  combination  of  elements 
of  the  vertical  apparatus  of  Fig.  5  to  constitute  invention. 
Clearly  there  is  no  basis  for  the  Finding  of  the  court  to 
the  effect  that  the  witness  found  no  invention  in  any 
except  individual  elements  of  the  patent  in  suit  when  the 
individual  elements  he  referred  to  are  not  contained  in  the 
claims  in  issue  and  when  he  thereafter  informed  the  court 
as  to  what  he  thought  the  invention  of  the  patent  in  suit 
was  in  the  claims  in  issue  as  covered  by  the  vertical  appa- 
ratus of  Fig.  5. 
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This  error  of  the  court  is  also  apparent  in  Finding  of 
Fact  23  [I.  79]  wherein  the  court  found: 

"The  patent  in  suit  lacks  invention  in  view  of  the 
state  of  the  art." 

The  art  referred  to  includes  the  art  specified  in  Finding 
23  [I.  78,  79].  Although  the  court  in  said  Finding  re- 
ferred to  individual  elements  and  to  the  operation  and  con- 
struction of  apparatus  for  producing  solid  carbon  dioxide, 
there  was  no  Finding  that  anyone  skilled  in  the  art  had 
knowledge  of  or  used  any  prior  art  structure  for  manu- 
facturing carbon  dioxide  containing  the  combination  of 
elements  of  the  vertical  apparatus  of  Fig.  5.  The  court 
in  said  Finding  did  not  consider  the  contribution  which 
the  Cole  and  McLaren  invention  made  to  the  art.  The 
court  by  this  error  failed  to  properly  consider  whether  the 
invention  resided  in  the  combination.  Other  claims  of  the 
patent  in  suit  not  in  issue  include  as  elements  therein  the 
exhauster  81  referred  to  in  Finding  20,  and  also  include 
and  are  limited  to  the  horizontal  machine  shown  in  Fig. 
2.  If  the  court  had  appreciated  the  language  of  these 
claims,  it  would  have  been  apparent  that  the  claims  in 
issue  were  not  limited  thereto  and  that  these  claims  covered 
different  combinations  of  elements.  That  each  claim 
should  be  considered  as  a  separate  invention  has  been 
recognized  by  the  Supreme  Court  in  the  case  of  Smith 
V.  Snozv,  79  L.  ed.  721,  at  729,  294  US  1,  wherein  the 

court  stated: 

t 

"Thus  by  striking  and  obviously  intended  contrast 
with  other  claims.  Claim  1  covers  broadly  the  essen- 
tial elements  of  the  Smith  invention  as  we  have  al- 
ready described  it." 


—72— 

The  trial  court,  by  failing  to  consider  the  claims  in 
issue  as  a  combination  of  elements  and  steps,  was  unable 
to  appreciate  that  the  inventors  Cole  and  McLaren  had 
contributed  to  the  carbon  dioxide  art  a  vertically  disposed 
apparatus  which  was  so  constructed  that  the  solid  carbon 
dioxide,  composed  of  flakes  or  crystals,  could  be  formed 
in  the  same  chamber  and  thereafter  pressed  into  dense 
blocks  within  the  same  chamber  and  without  contact  from 
the  atmosphere.  In  so  failing,  the  court  was  unable  to 
properly  evaluate  the  invention  residing  in  said  com- 
bination of  elements. 

This  contribution  of  the  inventors  was  not  disclosed  in 
the  prior  art.  There  is  no  Finding  that  any  prior  art 
patent  pertaining  to  the  carbon  dioxide  art  contained  the 
combination  of  elements  of  the  claims  in  issue.  We  have 
previously  disposed  of  the  eleven  patents,  none  of  which 
pertain  to  the  carbon  dioxide  art,  which  the  court  found 
to  anticipate  the  invention  of  the  vertical  apparatus  of 
Fig.  5  in  Finding  28  [I.  80].  Finding  29  [I.  81]  speci- 
fically finds  that  there  is  no  inventive  change  in  the  claims 
in  issue  over  the  disclosure  of  the  patents  specified  therein. 
All  of  these  patents  pertain  to  the  carbon  dioxide  art. 
Not  only  do  these  patents  fail  to  disclose  the  combination 
of  elements  of  the  claims  in  issue  but  they  also  fail  to  even 
appreciate  or  approach  the  problem  of  having  the  solid 
carbon  dioxide  pressed  in  the  same  chamber  in  which  it 
is  formed  and  without  contact  with  the  air.  The  patents 
specifically  enumerated  in  Finding  29,  together  with  the 
eleven  patents  specified  in  Finding  28,  are  the  only  patents 
which  the  court  found  either  anticipated  the  patent  in  suit 
or  disclosed  the  apparatus  without  inventive  change. 

Referring  to  said  patents,  Flemming  995,454   [Defts. 
Ex.  EE-8]   [IV.  1444]  and  Julius  1,018,568  [Defts.  Ex. 
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EE-9]  [IV.  1447]  may  be  considered  together.  They  both 
relate  to  the  manufacture  of  snow  sticks  of  carbon  dioxide. 
Both  patents  disclose  a  metal  container  for  carbon  dioxide 
gas  and  a  tube  through  which  the  gas  may  be  released 
under  pressure  into  a  perforated  cylinder.  This  per- 
forated cylinder  is  exposed  to  the  atmosphere  and  air  may 
readily  enter  and  come  in  contact  with  the  solid  flakes 
or  crystals.  In  addition  the  perforations  allow  the  flakes 
or  crystals  to  extrude  through  the  perforations.  The  small 
sticks  are  pressed  into  shape  in  Flemming  by  a  hand  ope- 
rated plunger  and  in  Julius  by  a  hand  operated  screw 
mechanism.  The  structures  were  obviously  not  designed 
for  the  manufacture  of  commercial  blocks  of  solid  carbon 
dioxide  and  although  they  may  have  been  capable  of  form- 
ing sticks  of  carbon  dioxide  for  use  in  the  medical  pro- 
fession in  freezing  tissue,  for  example,  they  gave  no 
assistance  to  the  problem  of  producing  dense  blocks  of 
solid  carbon  dioxide  and  without  contact  from  the  atmos- 
phere. In  addition  both  patents  show  the  solid  carbon 
dioxide  being  shaped  into  sticks  by  a  horizontal  compress- 
ing operation  instead  of  the  vertically  disposed  operation, 
as  shown  in  Fig.  5,  which  results  in  better  distribution  of 
the  product  to  be  pressed. 

The  two  patents  to  Slate  1,643,590  [Defts.  Ex.  EE- 
18]  [IV.  1486]  and  British  237,681  [Defts.  Ex.  EE-28] 
[IV.  1547]  show  substantially  the  same  structure  and 
may  be  considered  together.  Prof.  Clapp  [II.  856]  ad- 
mitted that  other  means  for  escape  of  the  gas  than  that 
provided  for  in  the  Slate  patents  should  be  provided.  He 
further  admitted  that  the  chamber  should  not  be  vented  to 
the  atmosphere  during  the  operation  in  which  the  expan- 
sion of  the  carbon  dioxide  is  driving  the  piston  upward, 
as  shown  in  Fig.  7  of  the  U.  S.  patent  [IV.  I486].   In  the 
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patent  drawings  the  chamber  in  which  the  solid  carbon 
dioxide  is  formed  is  open  to  the  atmosphere  and  would 
result  in  the  formation  of  water  ice  on  the  walls  of  the 
cylinder  which  would  freeze  and  interfere  with  the  action 
of  the  piston.  Furthermore,  the  air  would  enter  the  com- 
pressor system  as  there  is  nothing  which  would  prevent 
it  from  so  doing.  In  fact  Prof.  Clapp,  after  considerable 
cross  examination,  finally  admitted  that  the  proposal  in  the 
Slate  patent  that  the  energy  necessary  to  drive  the  piston 
to  compress  the  snow  should  be  derived  from  the  mo- 
mentum of  the  flywheel  was  ridiculous  [II.  867]  and,  upon 
being  questioned  by  the  court  [II.  868]  stated: 

"The  Court:  One  further  question:  If  you  were 
starting  out  to  build  a  device,  back  in  the  early 
twenties,  and  had  these  various  disclosures  in  the 
prior  art,  you  would  not  pay  much  attention  to  this 
particular  device,  if  you  were  going  to  build  a  ma- 
chine ? 

"A.     I  would  not  give  it  a  second  glance." 

In  spite  of  this  testimony,  the  court  found  that  these 
Slate  patents  contained  disclosures  which  were  pertinent 
upon  the  question  of  the  invention  of  the  patent  in  suit. 

The  only  other  patent  specified  in  Finding  29  is  the 
patent  to  Martin  1,887,692  [Defts.  Ex.  EE-24]  [IV. 
1522].  The  application  for  this  patent  was  filed  Decem- 
ber 15,  1928.  The  application  is  a  divisional  application 
of  an  application  having  an  earlier  filing  date  of  Decem- 
ber 6,  1926.  Regardless  of  the  efifective  date  of  this  appli- 
cation, it  is  subsequent  to  the  date  of  invention  of  the 
patent  in  suit.  The  testimony  of  the  inventors  Cole  and 
McLaren,  which  is  not  disputed,  is  that  the  invention  was 
made  in  the  fall  of  1925.    The  invention  was  disclosed  in 
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the  abandoned  application  of  McLaren  filed  October  29, 
1926  [Defts.  Physical  Ex.  PP].  The  appellees,  although 
calling  Martin  as  a  witness,  did  not  endeavor  to  go  back 
of  Martin's  filing  date.  Regardless,  however,  of  the  ques- 
tion as  to  whether  the  Martin  invention  is  in  fact  prior 
to  the  invention  of  the  patent  in  suit,  said  patent  does  not 
disclose  or  in  any  way  suggest  the  invention  of  the  vertical 
apparatus  of  Fig.  5  as  covered  by  the  claims  in  issue. 
This  patent  leads  the  art  in  another  direction.  In  said 
patent  specifications  p.  1,  11.  44-73,  the  inventor  Martin 
instructs  and  teaches  the  art  that  that  dense,  tough, 
structurally  sound  solid  carbon  dioxide  blocks  cannot  be 
manufactured  by  direction  pressure  applied  by  a  piston 
which  constitutes  one  wall  of  a  molding  cylinder.  He 
points  out  that  it  will  be  necessary  to  perform  the  separate 
operation  of  tamping  in  order  to  secure  the  proper  den- 
sity of  blocks.  This  is  substantially  the  teaching  of  the 
Martin  snow  tank  and  it  cannot  be  over  emphasized  that 
Martin  constructed  and  used  the  snow  tank  as  a  com- 
mercial structure  after  abandoning  the  alleged  Martin 
prior  use.  The  Martin  patent  shows  a  formation  of  car- 
bon dioxide  in  a  chamber  and  with  the  pressing  of  the 
carbon  dioxide,  after  tamping,  in  another  entirely  differ- 
ent chamber.  Means  are  shown  for  closing  one  chamber 
from  the  other.  Furthermore,  one  end  of  the  press  is 
shown  open  to  the  atmosphere  (24  of  Fig.  2).  In  addition 
the  press  shown  is  a  horizontal  press.  Obviously  this 
patent  does  not  disclose  the  structure  of  the  vertical 
apparatus  of  Fig.  5  and  the  teachings  thereof  are  in  fact 
contrary  to  the  mode  of  operation  of  the  claims  in  issue. 

The  contribution  of  the  inventors  to  the  art,  as  covered 
by  the  claims  in  issue,  is  not  included  in  the  horizontal 
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apparatus  of  Fig.  2  of  the  drawings.  An  examination  of 
the  drawings  of  the  two  machines  will  at  once  disclose  the 
fact  that  they  are  not  similar  in  structure.  The  apparatus 
of  Fig.  2  is  horizontal.  The  apparatus  of  Fig.  5  is  verti- 
cal. In  the  apparatus  shown  in  Fig.  2  the  solid  carbon 
dioxide  is  formed  in  one  chamber  and  pressed  in  another. 
In  the  apparatus  of  Fig.  5  the  pressing  and  forming  of 
the  solid  carbon  dioxide  takes  place  in  the  same  chamber. 
In  the  apparatus  of  Fig.  2  means  are  shown  to  propel  or 
transfer  the  solid  carbon  dioxide  into  the  pressing  cham- 
ber. Such  means  are  not  present  or  essential  for  the 
operation  of  the  apparatus  of  Fig.  5.  The  same  difficulty 
would  be  encountered  in  this  horizontal  apparatus  of  Fig. 
2  as  was  admittedly  encountered  by  Martin  in  getting  the 
carbon  dioxide  into  the  lower  pressing  chamber  of  his 
alleged  prior  use  and  which  admittedly  caused  him  to 
change  the  construction.  The  mode  of  operation  of  the 
two  machines  is  not  the  same.  In  the  apparatus  of  Fig. 
2,  as  previously  stated,  the  pressing  and  forming  of  the 
solid  carbon  dioxide  is  in  two  separate  chambers.  In  the 
apparatus  of  Fig.  5  the  carbon  dioxide  is  formed  in  one 
chamber  and  pressed  into  blocks  without  being  moved 
from  the  position  the  flakes  or  crystals  assumed  when 
formed.  There  is  no  evidence  in  the  record  that  the  hori- 
zontal machine  of  Fig.  2  could  be  satisfactorily  operated 
using  the  triple  point  method  or  any  other  method  except 
the  snow  method  where  low  pressures  are  utilized.  The 
depositing  of  the  carbon  dioxide  into  the  pressing  chamber 
of  Fig.  2  affects  the  character  of  the  charge  of  solid  which 
is  available  for  pressing  the  block  [I.  231].  In  the  appa- 
ratus of  Fig.  5  the  distribution  is  such  that  no  such  prob- 
lem arises.  The  fact  that  the  horizontal  apparatus  of 
Fig.  2  has  completely  disappeared  from  the  market,  even 


though  it  was  used  to  some  extent  prior  to  the  construction 
of  the  vertical  apparatus  of  Fig.  5  in  the  fall  of  1928 
should  be  compelling  evidence  that  it  does  not  contain  the 
same  elements  or  have  the  same  mode  of  operation  as  the 
vertical  apparatus  of  Fig.  5.  Notwithstanding  the  differ- 
ences in  structure  and  mode  of  operation,  the  court  found 
in  Finding  16  [I.  74]  that  the  horizontal  apparatus  of 
Fig.  2  contained  the  same  structural  elements  as  the 
vertical  apparatus  of  Fig.  5  and,  in  addition,  that  said 
elements  had  the  same  relationship  and  performed  the 
same  function  and  produced  the  same  result  as  the  ele- 
ments in  the  vertical  apparatus.  This  error  of  the  court 
also  contributed  to  the  failure  of  the  lower  court  to 
properly  approach  and  to  evaluate  the  question  of  inven- 
tion. 

The  fact  that  the  vertical  apparatus  of  Fig.  5  was  a 
radical  departure  from  the  operations  of  the  industry  is 
shown  by  the  testimony  of  McLaren,  called  as  a  witness 
on  behalf  of  the  appellees.    McLaren  testified  [IIL  1027]  : 

"A.  Yes.  Very  little  thought  was  given  to  this 
because  it  was  such  a  wild  idea,  we  were  afraid  of  it. 

"The  Court :    By  'this'  ? 

"A.  This  vertical  machine.  In  other  words,  the 
company  did  not  want  to  have  anything  to  do  with 
it.    They  said,  No,  we  are  afraid  of  that  thing." 

This  fear  resulted  in  the  General  Carbonic  Corporation 
first  building  the  horizontal  machine  of  Fig.  2.  The  re- 
sultant difficulties  in  attempting  to  operate  this  machine 
are  covered  by  Mr.  Cole  in  his  testimony  [L  326,  331]. 
It  was  not  until  the  inventors  persisted  and  built  the  verti- 
cal machine  of  Fig.  5  that  all  difficulties  were  solved  with 
the  resultant  universal  use  of  the  machine  in  the  industry. 
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The  trial  court  in  making  Finding  16  was  either  seeking 
to  find  individual  elements  of  novelty  within  the  hori- 
zontal machine  of  Fig.  2  and  the  vertical  machine  of 
Fig.  5  or  he  failed  to  appreciate  that  the  evidence  was 
contrary  to  said  Finding. 

That  the  contribution  of  the  inventors  to  the  art,  as 
covered  by  the  claims  in  issue,  was  not  obvious  is  not  only 
shown  by  the  failure  of  Martin  patent  1,887,692  to  ap- 
preciate the  problem  or  to  disclose  the  same  but  also  by  the 
fact  that  not  one  of  the  prior  art  patents  which  pertains  to 
the  carbon  dioxide  art,  and  relied  upon  by  the  appellees, 
in  any  manner  suggested  or  disclosed  said  contribution. 
The  early  patent  to  Elworthy,  British  7436  of  1895  [Defts. 
Ex.  EE-27]  [IV.  1539],  although  suggesting  the  use  of 
solid  carbon  dioxide  compressed  into  blocks  or  slabs  for 
commercial  use,  shows  the  forming  of  the  carbon  dioxide 
in  one  chamber  and  the  pressing  in  another  chamber 
which  is  exposed  to  the  atmosphere  and  with  the  pressing 
operations  being  performed  in  some  form  of  horizontal 
press.  Not  one  of  the  carbon  dioxide  patents  relied  upon 
by  appellees  which  are  subsequent  to  Elworthy  and  during 
the  period  from  1895  to  the  date  of  the  invention  of  the 
patent  in  suit  disclose  the  possibility  of  utilizing  such  an 
apparatus  as  the  vertical  apparatus  of  Fig.  5  for  pressing 
and  forming  the  solid  carbon  dioxide  in  one  chamber  and 
without  contact  from  the  atmosphere. 

That  the  contribution  of  the  inventors  Cole  and  Mc- 
Laren to  the  art  was  not  obvious  is  also  shown  by  the 
fact  that  Martin,  after  abandoning  his  alleged  prior  art 
structure,  used  in  commercial  operations  the  snow  tank 
with  its  admitted  resultant  disadvantages.  Furthermore, 
Dr.  Jones,  who  is  without  question  one  of  the  foremost 
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experts  in  the  carbon  dioxide  art  and  who  was  coauthor 
of  one  of  the  foremost  works  on  carbon  dioxide,  although 
reahzing  the  necessity  for  an  apparatus  which  would  dis- 
place the  snow  tank  and  enable  the  industry  to  use  the 
triple  point  method,  did  not  have  any  solution.  Dr.  Jones 
was  in  the  employ  of  the  Dry  Ice  Corporation  when  he 
first  saw  the  vertical  apparatus  of  Fig.  5  in  the  latter 
part  of  1928.  With  his  knowledge  of  the  disadvantages 
of  the  commercial  apparatuses  that  were  then  being  used, 
he  immediately  realized,  upon  seeing  the  vertical  apparatus 
of  Fig.  5,  that  it  was  a  dual  machine  that  would  operate 
on  triple  point  as  well  as  on  snow  and  that  it  was  the  very 
thing  for  which  he  had  been  looking  [I.  369].  Dr.  Jones 
appreciated  the  contribution  which  the  inventors  had  made 
to  the  art  and  in  testifying  [III.  1173]  stated  that  in  his 
opinion  the  invention  was  in  short-cutting  the  operations 
of  pressing  and  forming  the  snow  and  doing  it  in  one 
structure,  with  the  elimination  of  any  question  of  tamping, 
the  use  of  scrapers  or  other  such  devices,  and  thereafter 
having  a  finished  block  of  carbon  dioxide.  He  further 
pointed  out  [III.  1175]  that  such  an  operation  was  not 
contemplated  by  the  prior  use  machine  of  Martin  even 
though  it  may  have  been  in  existence,  stating: 

"O.  By  Mr.  Foster :  It  is  not  your  opinion  that  it 
was  new  with  the  Cole  and  McLaren  or  in  the  nature 
of  an  invention  by  them  to  have  the  solidification  of 
carbon  dioxide  and  the  compression  of  the  carbon 
dioxide  in  the  same  chamber? 

"A.  Yes ;  it  is  my  opinion  that  Cole  and  McLaren 
did  invent  just  that.  The  question  can't  be  answered 
without  considering  a  definition,  though,  of  terms 
when  you  say  'compressed,'  that  is,  the  machine,  say 
of — well,  Exhibit  L,  as  it  was  described  here,  un- 
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doubtedly  makes  solid  carbon  dioxide,  or  Exhibit  P — 
I  guess  I  am  confused  on  that — undoubtedly  deposits 
carbon  dioxide  and  compacts  it,  and  it  undoubtedly 
does  it  in  the  same  enclosure;  but  it,  to  my  mind, 
utterly  fails  to  accomplish  this  result  and  the  type 
of  pressing  is  still  the  old  idea  of  the  school  of 
thought  of  tamping  that  material  in  there.  It  is  not 
in  any  way,  shape  or  form  the  commercial  result  that 
is  attained  by  this  Figure  5  device.  It  has  a  good 
deal  more  in  common  with  the  Figure  2  device,  which 
is  not,  to  my  mind,  the  outstanding  contribution  of 
the  inventors  to  the  art." 

Dr.  Jones,  from  his  knowledge  of  the  industry,  recog- 
nized that  the  vertical  apparatus  of  Fig.  5  was  the  main 
contribution  of  the  inventors  to  the  industry.  There  is  no 
issue  in  this  case  as  to  the  validity  or  infringement  of  any 
claims  pertaining  to  the  horizontal  apparatus  of  Fig.  2. 

The  apparent  simplicity  of  the  vertical  apparatus  of 
Fig.  5  undoubtedly  influenced  the  court  in  his  approach 
to  the  question  of  invention.  The  fact  that  the  court  was 
able  to  readily  understand  the  construction  and  operation 
of  the  vertical  apparatus  of  Fig.  5  from  a  reading  of  the 
patent  is  not  the  test  of  invention.  The  defense  of  simp- 
licity and  obviousness  is  always  raised  by  defendants 
where  the  invention  is  apparently  simple  when  viewed 
from  hindsight.  The  courts  have  long  recognized  the 
importance  of  carefully  scrutinizing  the  question  of 
invention  when  an  apparatus  and  method  contribute  to  the 
sum  of  human  knowledge  and  achieve  commercial  success 
even  though  the  apparatus  and  method  appear  to  be  ob- 
vious after  the  invention  has  been  made.  In  Potts  v. 
Creager,  39  L.  ed.  275,  at  279,  155  US  596,  the  Supreme 
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Court,  in  reversing  the  decree  of  the  lower  court  holding 
the  patent  invalid,  stated: 

"The  apparent  simplicity  of  a  new  device  often  leads 
an  inexperienced  person  to  think  that  it  would  have 
occurred  to  any  one  familiar  with  the  subject;  but 
the  decisive  answer  is  that  with  dozens  and  perhaps 
hundreds  of  others  laboring  in  the  same  field,  it  had 
never  occurred  to  any  one  l)efore.  The  practiced  eye 
of  an  ordinary  mechanic  may  be  safely  trusted  to  see 
what  ought  to  be  apparent  to  every  one.  As  was 
said  by  Mr.  Justice  Bradley,  in  IVebstcr  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  591  (26:  1177,  1181) :  'Now 
that  it  has  succeeded,  it  may  seem  very  plain  to  any 
one  that  he  could  have  done  it  as  well.  This  is  often 
the  case  with  inventions  of  the  greatest  merit.  It  may 
be  laid  down  as  a  general  rule,  though  perhaps  not  an 
invariable  one,  that  if  a  new  combination  and  ar- 
rangement of  known  elements  produce  a  new  and 
beneficial  result  never  attained  before,  it  is  evidence 
of  invention.'  " 

The  Supreme  Court  again  in  Diamond  Rubber  Co.  v. 
Consolidated  Rubber  Tire  Co.,  55  L.  ed.  527,  at  531,  532 
220  US  426,  commented  upon  the  apparent  obviousness 
of  an  invention,  stating: 

"Its  simplicity  should  not  blind  us  as  to  its  char- 
acter. Many  things,  and  the  patent  law  abounds  in 
illustrations,  seem  obvious  after  they  have  been  done, 
and,  'in  the  light  of  the  accomplished  result,'  it  is 
often  a  matter  of  wonder  how  they  so  long  'eluded 
the  search  of  the  discoverer  and  set  at  defiance  the 
speculations  of  inventive  genius.'  Pearl  v.  Ocean 
Mills,  2  Bann.  &  Ard.  469,  Fed.  Cas.  No.  10,876,  11 
Ofif.  Gaz.  2.  Knowledge  after  the  event  is  always 
easy,  and  problems  once  solved  present  no  difficulties, 
indeed,  may  be  represented  as  never  having  had  any, 
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and  expert  witnesses  may  be  brought  forward  to 
show  that  the  new  thing  which  seemed  to  have  eluded 
the  search  of  the  world  was  always  ready  at  hand 
and  easy  to  be  seen  by  a  merely  skilful  attention.  But 
the  law  has  other  tests  of  the  invention  then  subtle 
conjectures  of  what  might  have  been  seen  and  yet 
was  not.  It  regards  a  change  as  evidence  of  novelty, 
the  acceptance  and  utility  of  change  as  a  further  evi- 
dence, even  as  demonstration." 

This  court  in  the  case  of  Bankers'  Utilities  Co.  v.  Pa- 
cific National  Bank,  18  F.  2d  16,  at  18,  in  reversing  the 
decree  of  the  lower  court  holding  the  patent  invalid,  stated : 

"The  improvement  wrought  by  the  combination  may 
be  simple,  but  it  is  substantial  and  plainly  useful.  It 
is  not  found  in  the  prior  art,  or  covered  by  the  claims 
in  any  of  the  references.  While  possibly  it  does  not 
involve  a  high  degree  of  inventive  genius,  it  rises 
above  mere  mechanical  skill,  and  exhibits  a  measure 
of  patentable  novelty." 

See  also: 

Baldwin-Southwark  Corp.  v.  Tinius  Olsen  Testing 
Mack.  Co.,  88  F.  2d  910,  at  914; 

Brown  &  Sharpe  Co.  v.  IVahl,  85  F.  2d  458,  at 
459,  460. 

In  fact  the  very  simplicity  may  exhibit  the  highest 
trait  of  genius.  The  Circuit  Court  of  Appeals  for  the 
Third  Circuit  so  stated  in  Aronson  v.  Toy  Devices,  Inc., 
1  F.  2d  91,  at  92,  wherein  the  court  stated: 

"Mere  simplicification  of  a  substantial  character,  dis- 
posing of  parts  which  have  long  been  in  use,  may 
amount  to  invention.  'To  obtain  simplicity  is  the 
highest  trait  of  genius.'  Hobbs  Manufacturing  Co. 
V.  Gooding  et  al..  Ill  Fed.  403,  406,    *    *    *." 
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The  fact  that  carbon  dioxide  has  peculiar  characteristics 
should  be  considered  by  this  court  upon  the  question  of 
obviousness.  In  manufacturing  solid  blocks  of  carbon 
dioxide  it  is  necessary  to  contend  with  carbon  dioxide  in 
gas,  liquid  and  solid  phase.  High  pressures  are  encoun- 
tered in  securing  the  liquid  carbon  dioxide  for  use  in  the 
forming  of  the  solid  flakes  or  crystals,  such  pressures  ex- 
ceeding 1000  pounds  per  square  inch.  The  liquid  carbon 
dioxide  is  unstable  at  any  pressure  below  60.4  pounds  per 
square  inch.  The  temperature  of  the  solid  carbon  dioxide 
is  approximately  -109°  F.  Solid  carbon  dioxide,  fur- 
thermore, has  the  peculiar  characteristic  of  subliming 
from  the  solid  to  the  gas  phase  without  going  through  the 
liquid  phase.  Furthermore,  the  industry  knew  the  internal 
pressures  which  were  built  up  within  blocks  of  solid  car- 
bon dioxide  and  the  dangers  resulting  in  the  shattering  or 
exploding  of  the  blocks.  They  also  knew  the  dangers  in- 
herent in  handling  sohd  carbon  dioxide  at  high  pressures. 
All  of  these  characteristics  undoubtedly  influenced  the 
industry  and  contributed  to  the  failure  of  the  industry  to 
realize  that  carbon  dioxide  could  be  pressed  and  formed 
in  a  vertical  apparatus  such  as  Fig.  5  and  without  contact 
from  the  atmosphere.  The  fact  that  the  inventors  Cole  and 
McLaren  were  unable  to  persuade  their  employer  to  first 
construct  the  vertical  apparatus  of  Fig.  5  is  strong  evi- 
dence of  the  views  of  the  industry  at  that  time.  The 
jump  to  the  vertical  apparatus  of  Fig.  5  from  the  prior 
commercial  structures  was  a  jump  which  was  so  drastic 
that  it  could  not  be  visioned  by  the  industry  at  that  time. 
The  lower  court  in  approaching  the  question  of  invention 
also  failed  to  take  these  factors  into  consideration. 

If  there  is  any  doubt  upon  the  question  of  invention, 
because  of  obviousness  or  simplicity,  it  should  be  resolved 
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in  favor  of  the  patent  because  of  the  advantages  gained 
by  the  adoption  and  operation  of  the  vertical  apparatus 
of  Fig.  5.  The  vertical  apparatus  of  Fig.  5  eliminated  the 
necessity  for  tamping  used  in  the  snow  tank  method  and 
which  was  a  universal  practice  when  the  Cole  and  Mc- 
Laren invention  entered  the  field  [I.  152] ;  it  eliminated 
the  loss  of  material  approximating  10%  due  to  the  hand- 
Hng  of  the  solid  carbon  dioxide  in  an  open  room  and  its 
subsequent  tamping  and  pressing  in  the  open ;  it  eliminated 
the  loss  of  gas  from  the  supply  system  and  the  loss  of 
gas  entrapped  in  the  solid  carbon  dioxide  and  released 
during  the  pressing  operation.  Martin  [II.  564]  admitted 
that  the  commercial  structure  in  use  prior  to  the  Cole 
and  McLaren  invention  wasted  carbon  dioxide  gas  by  the 
opening  of  the  doors  to  take  out  the  solid  carbon  dioxide. 
He  also  admitted  that  in  pressing  the  blocks  there  was 
a  big  evolution  of  gas.  It  also  eliminated  moisture 
being  entrained  in  the  solid  carbon  dioxide  during  the 
removal  from  the  chamber  in  which  the  carbon  dioxide 
was  formed  to  where  it  was  pressed.  This  varied  on  damp 
days  and  depended  upon  the  humidity  in  the  air  [I.  152]. 
It  also  eliminated  all  variations  in  the  density  of  the  solid 
block  of  carbon  dioxide  and  enabled  a  dense  block  to  be 
produced  which  had  a  density  of  1.5  [I.  157]  as  com- 
pared to  a  density  of  1.2  produced  in  the  commercial 
structures  being  used.  This  resulted  in  the  blocks  being 
capable  of  being  shipped  to  distant  points  whereas  the 
blocks  produced  in  the  prior  art  could  only  be  shipped 
within  narrow  limits    [I.   155].    The  use  of  the  vertical 
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apparatus  of  Fig.  5  in  producing  solid  blocks  of  carbon 
dioxide  also  resulted  in  lower  labor  costs.  The  labor  costs 
for  actual  press  labor  and  making  the  solid  blocks  ap- 
proximated $7.00  a  ton  in  the  commercial  structures  used 
before  Cole  and  McLaren.  With  the  advent  of  this  in- 
vention, these  labor  costs  were  reduced  to  $1.25  a  ton, 
a  very  appreciable  saving  per  ton.  This  saving  is  appre- 
ciable when  it  is  considered  that  the  average  present  price 
of  carbon  dioxide  is  approximately  $40.00  a  ton  [I.  254]. 

If  there  is  any  remaining  doubt  in  the  court's  mind  upon 
the  question  of  invention  after  considering  the  contribu- 
tion to  the  art  of  the  invention  of  the  claims  in  issue,  and 
with  the  resultant  elimination  of  all  of  the  disadvantages 
of  the  prior  commercial  structures,  then  this  court  should 
resolve  the  question  of  invention  in  favor  of  the  patent 
because  of  its  prompt  acceptance  by  the  industry,  its  con- 
tinuous use  without  change  and  the  commercial  success 
it  has  obtained.  Subsequent  to  its  initial  operation  in  the 
fall  of  1928,  the  vertical  apparatus  of  Fig.  5  went  into 
commercial  production.  Dr.  Jones  recognized  that  onlv 
in  this  apparatus  could  a  product  be  made  for  shipment  to 
distant  points  [I.  168].  Within  a  period  of  three  years 
ninety  percent  of  the  industry  was  using  the  vertical 
press  of  Fig.  5.  The  Cole  and  McLaren  presses  have  en- 
tirely supplanted  all  other  apparatus  for  the  manufacture 
of  solid  blocks  of  carbon  dioxide  [I.  313].  The  manu- 
facturers, including  the  manufacturers  of  the  H.P.M.  and 
Frick  presses  used  by  appellees,  manufacture  this  vertical 
type  of  apparatus   [L  313].    The  vertical  press  of  Cole 
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and  McLaren  has  not  been  changed  in  any  substance  in 
construction  since  its  initial  operation  in  the  fall  of  1929, 
at  which  time  it  was  successful  from  its  first  operation 
[I.  371]. 

The  value  of  the  vertical  press  of  Fig.  5  and  its  con- 
tribution to  the  industry  was  recognized  by  the  largest 
manufacturers  of  solid  carbon  dioxide  by  the  taking  of  a 
license  under  the  patent  application  covering  said  inven- 
tion and  under  the  patent  issued  thereon.  The  largest 
manufacturers  of  solid  carbon  dioxide  in  the  United 
States  all  paid  tribute  to  this  invention  [I.  344].  The 
apparatus  used  by  said  licensees  is  apparatus  correspond- 
ing to  Fig.  5  of  the  patent  in  suit  [I.  345].  The  plants 
operated  by  these  licensees  are  scattered  over  the  United 
States  [I.  347].  The  appellant  is  not  a  manufacturing 
concern  and  its  revenues  are  obtained  solely  from  the  sub- 
stantial royalties  which  are  paid  by  the  licensees. 

We  have  previously  in  our  statement  of  the  case  de- 
scribed the  operations  of  the  snow  tank,  the  invention  of 
the  witness  Martin.  All  of  these  snow  tanks  have  com- 
pletely disappeared  from  the  market  and  in  the  plant 
which  was  built  by  the  Dry  Ice  Corporation  in  the  year 
1928  all  of  the  twelve  snow  tanks  therein  were  replaced 
with  Cole  and  McLaren  vertical  presses  in  the  spring 
of  1929  [in.  1080].  It  is  not  just  chance  that  an  appa- 
ratus should  come  into  an  industry  and  within  a  short 
period  of  time  replace  all  previous  types  of  apparatus 
and,  in  addition,  should  continue  to  displace  all  types  of 
apparatus  up  to  the  present  time  and  should  be  used  with- 
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out  material  change  by  the  largest  manufacturers  of 
carbon  dioxide  in  the  United  States.  The  appellees  have 
recognized  this  contribution  to  the  art  by  adopting  the 
vertical  machine  for  operation  in  their  plant  at  Niland. 
This  vertical  apparatus  would  not  have  been  so  adopted 
and  used  if  it  had  not  contributed  to  the  carbon  dioxide 
art.  We  have  previously  pointed  out  that  it  overcame  all 
the  disadvantages  of  the  previous  commercial  structures. 

That  the  factors  of  prompt  acceptance  in  the  industry, 
continuous  use  and  commercial  success,  should  be  con- 
sidered on  the  question  of  invention  has  long  been  recog- 
nized. In  Minerals  Separation  v.  Hyde,  61  L.  ed.  287,  at 
293,  242  US  261,  the  court  in  its  opinion  said: 

"The  record  shows  not  only  that  the  process  in 
suit  was  promptly  considered  by  the  patentees  as  an 
original  and  important  discovery,  but  that  it  was 
immediately  generally  accepted  as  so  great  an  advance 
over  any  process  known  before  that,  without  puffing 
or  other  business  exploitation,  it  promptly  came  into 
extensive  use  for  the  concentration  of  ores  in  most, 
if  not  all,  of  the  principal  mining  countries  of  the 
world,  notably  in  the  United  States,  Australia,  Swe- 
den, Chile,  and  Cuba,  and  that,  because  of  its  economy 
and  simplicity,  it  has  largely  replaced  all  earlier  pro- 
cesses. This,  of  itself,  is  persuasive  evidence  of  that 
invention  which  it  is  the  purpose  of  the  patent  laws  to 
reward  and  protect.    (Citing  cases.)" 

The  Supreme  Court  again  stated  in  Potts  v.  Craeger, 
supra,  at  280: 

"As  we  said  in  Smith  v.  Goodyear  Dental  Vulcanite 
Co.  supra,  and  Magowan  v.  New  York  Belting  &  P. 
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Co.,  141  U.  S.  332,  343  (35:  781,  785),  where  the 
question  of  novelty  is  in  doubt,  the  fact  that  the  device 
has  gone  into  general  use,  and  displaced  other  de- 
vices employed  for  a  similar  purpose,  is  sufficient 
to  turn  the  scale  in  favor  of  the  invention.  Our  con- 
clusion is  that  the  patents  in  question  are  vaUd." 

This  court  has  applied  this  principle  of  law  in  sustaining 
numerous  patents.  In  Morton  v.  Llewellyn,  164  F.  693, 
at  697,  this  court  stated: 

''We  find  no  contradiction  of  this  testimony  in 
the  record.  Apart  from  the  presumption  of  novelty 
that  always  attends  the  grant  of  a  patent,  the  law 
is  that  where  it  is  shown  that  a  patented  device  has 
gone  into  general  use,  and  has  superseded  prior  de- 
vices having  the  same  purpose,  it  is  sufficient  evidence 
of  invention  in  a  doubtful  case.  The  Barbed  Wire 
Patent,  143  U.  S.  275,  292,  12  Sup.  Ct.  443,  36  L.  Ed. 
154;  Keystone  Manufacturing  Company  v.  Adams, 
151  U.  S.  139,  143,  14  Sup.  Ct.  295,  ^^  L.  Ed.  103; 
Irwin  V.  Hasselman,  97  Fed.  964,  38  C.  C.  A.  587; 
Wilkins  Shoe  Button  Co.  v.  Webb  (C.  C.)  89  Fed. 
982;  National  Hollow  B.  B.  Co.  v.  Interchangeable 
B.  B.  Co.,  106  Fed.  693,  707,  45  C.  C  A.  544." 

In  Union  Tool  Co.  v.  Wilson  &  Willard  Mfg.  Co.,  237 
F.  837,  at  839,  this  court  cited  Morton  v.  Llewellyn  with 
approval,  stating: 

''It  is  clear  that  much  of  the  credit  for  this  great 
accomplishment  is  unquestionably  due  to  the  Double 
underreamer.  It  almost  at  once  took  the  lead  in 
the  oil  well  tool  trade  over  all  former  reamers.  There 
is  testimony  that,  in  the  California  fields,  85  per  cent, 
of  the  underreamers  sold  are  either  of  the  Double 
type  or  that  of  the  alleged  infringing  device.    These 


facts,  coupled  with  the  presumption  arising'  upon  the 
grant  of  the  patent,  are  sufficient  to  resolve  any  doubt, 
which  may  exist  in  this  case,  in  favor  of  the  validity 
of  the  patent.  Stebler  v.  Riverside  Heights  Orange 
Growers'  Association,  205  Fed.  735,  124  C.  C.  A.  29; 
Morton  v.  Llewellyn,  164  Fed.  693,  90  C.  C.  A.  514." 

See  also: 

Wahl  Clipper  Corp.  v.  Andis  Clipper  Co.,  66  F. 
2d  162,  at  165; 

Benjamin  Electric  Mfg.  Co.  v.  Northwestern  Elec- 
tric E.  Co.,  251  F.  288,  at  294. 

The  error  of  the  trial  court  in  Finding  20  in  failing 
to  consider  the  invention  as  a  combination  of  elements  and 
the  additional  error  of  the  trial  court  in  Finding  16  in 
holding  that  the  horizontal  machine  of  Fig.  2  contained 
the  same  elements  and  had  the  same  mode  of  operation  as 
the  vertical  apparatus  of  Fig.  5,  together  with  the  failure 
of  the  court  to  appreciate  the  fact  that  the  vertical  appa- 
ratus of  Fig.  5  had  made  a  great  contribution  to  the 
carbon  dioxide  industry  and  had  achieved  remarkable  com- 
mercial success,  caused  the  lower  court  to  fall  into  the 
error  of  holding  that  the  combination  of  elements  of  the 
claims  in  issue  and  the  steps  of  the  method  claims  did  not 
constitute  invention.  The  evidence  does  not  support  said 
Findings  and  if  the  trial  court  had  considered  said  evi- 
dence in  the  light  of  the  foregoing  cases  it  could  only 
have  arrived  at  the  conclusion  that  the  Cole  and  McLaren 
invention,  although  simple  in  character,  was  such  an 
advance  in  the  art  as  to  warrant  a  holding  of  validity. 
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The  Patent  in  Suit  Is  Not  Invalid  for  Failure  to 

Comply  With   the   Requirements   of 

(35  use  33)  R.S.  4888. 

The  trial  court  in  Finding  21  [I.  76]  found  that  the 
claims  in  issue  were  vague  and  indefinite  as  to  some  of 
the  factors  controlling  the  construction  and  operation  of 
the  apparatus  and  the  performance  of  the  method  and  also 
found  that  controlling  factors  and  details  were  omitted 
from  the  specifications.  Conclusion  of  Law  5  [I.  82] 
based  thereon  held  said  claims  to  be  invalid.  The  court 
did  not  find  any  specific  elements  or  factors  which  were 
omitted  from  either  the  apparatus  or  method  claims. 

The  lower  court  in  the  second  paragraph  of  Finding 
21  found  that  certain  specific  elements,  i.  e.  the  double 
jacket  construction  shown  in  Fig.  5,  the  separating  mem- 
bers shown  in  Figs.  7  and  8  of  the  drawings,  the  ex- 
hauster 81  and  the  diaphragm  valve  84  as  shown  in  Fig. 
1  of  the  drawings,  were  not  included  in  the  claims.  These 
elements  are  disclosed  in  the  specifications  and  drawings. 
The  lower  court  could  not  possibly  have  been  referring  to 
these  specific  elemnts  as  the  controlling  factors  and  ele- 
ments which  were  omitted  from  the  claims  because  the 
court,  in  addition,  found  that  the  controlling  factors 
which  were  omitted  were  not  in  the  specifications.  Finding 
21,  therefore,  is  of  no  assistance  to  this  court  in  deter- 
mining the  elements  and  factors  which  the  court  finds  to 
be  omitted  from  the  claims  and  specifications  and  which 
are  necessary  for  the  construction  and  operation  of  the 
apparatus  and  the  performance  of  the  method. 

The  apparatus  claims  in  issue,  for  example  claim  34, 
are  directed  to  the  vertical  apparatus  of  Fig.  5.  Each 
and  every  element  of  said  claim  is  disclosed  in  the  speci- 
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fications  and  drawing's  of  the  patent  in  suit.  The  con- 
tribution of  the  inventors  to  the  art,  that  is  the  vertically 
disposed  apparatus  as  shown  in  Fig.  5,  wherein  solid  car- 
bon dioxide  is  formed  in  the  same  chamber  where  it  is 
pressed  and  without  contact  from  the  air  and  with  hy- 
draulically  operated  means  to  press  the  carbon  dioxide 
into  dense  solid  blocks  and  thereafter  remove  the  same 
from  the  chamber,  is  covered  by  said  claim.  The  provi- 
sions of  §33  do  not  require  any  more  certainty. 

In  operating  the  vertical  apparatus  of  Fig.  5,  as  covered 
by  the  claims  in  issue  for  the  forming  of  solid  carbon 
dioxide  and  thereafter  pressing  the  same  into  blocks,  it  is 
not  necessary  that  the  specifications  describe  or  the  claims 
include  the  operations  for  forming  solid  carbon  dioxide 
and  thereafter  pressing  it  into  blocks  which  were  known 
in  the  art.  If  the  lower  court  referred  to  such  factors  and 
elements,  they  were  admittedly  found  to  be  old  in  the  art 
in  Finding  23.  This  Finding  included  as  well  known  in 
the  art  the  snow  method  and  triple  point  method  of  form- 
ing solid  carbon  dioxide.  It  also  included  knowledge  of 
the  proper  thickness  of  the  walls  of  the  apparatus,  the 
volume  of  the  gas  introduced  into  the  chamber,  the  re- 
lative sizes  of  the  inlets  and  outlets  and  the  use  of  the 
proper  types  of  nozzles.  All  of  these  factors  or  elements 
are  well  known  in  the  art  as  specifically  found  in  Finding 
23. 

If  the  lower  court  was  referring  to  the  factors  and  ele- 
ments covered  in  the  testimony  of  Prof.  Clapp  [II.  771- 
774],  then  such  elements  and  factors  are  either  included 
in  Finding  23  as  being  well  known  in  the  art  or  shown  to 
be  well  known  in  the  art  by  the  testimony  of  Dr.  Jones 
[III.  1103-1112].    There  is  no  testimony  by  Prof.  Clapp 
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or  elsewhere  in  the  record  that  any  factor  or  element  neces- 
sary to  the  construction  or  operation  of  the  apparatus 
covered  by  the  claims  in  issue  was  not  known  to  a  man 
skilled  in  the  art.  Dr.  Jones  on  the  contrary  testified  [III. 
1103-1112]  that  all  the  factors  and  elements  specified  by 
Prof.  Clapp  were  old  in  the  art  prior  to  the  invention  of 
the  patent  in  suit  and  were  known  to  a  man  skilled  in  said 
art. 

Title  35  use  §33  [R.S.  4888],  in  requiring  sufficiency 
of  disclosure  in  the  specifications  and  definiteness  of  the 
claims,  specifically  states  as  a  part  thereof  that  a  patent 
is  addressed  to  a  man  skilled  in  the  art  to  which  the  patent 
is  directed.  That  such  is  the  law  is  stated  in  Mozvry  v. 
Whitney,  20  L.  ed.  860,  at  863,  81  US  620,  wherein  the 
Supreme  Court  said: 

"The  specification,  then,  is  to  be  addressed  to  those 
skilled  in  the  art,  and  is  to  be  comprehensible  by  them. 
It  may  be  sufficient,  though  the  unskilled  may  not  be 
able  to  gather  from  it  how  to  use  the  invention.  And 
it  is  evident  that  the  definiteness  of  a  specification 
must  vary  with  the  nature  of  its  subject.  Addressed 
as  it  is  to  those  skilled  in  the  art,  it  may  leave  some- 
thing to  their  skill  in  applying  the  invention,  but  it 
should  not  mislead  them." 

In  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  46  L.  ed. 
969,  at  986,  185  US  403,  at  437,  the  Supreme  Court  again 
stated : 

"The  specification  of  the  patent  is  not  addressed  to 
lawyers,  or  even  to  the  public  generally,  but  to  the 
.  manufacturers  of  steel;  and  any  description  which 
is  sufficient  to  apprise  them  in  the  language  of  the 
art  of  the  definite  feature  of  the  invention,  and  to 
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serve  as  a  warning  to  others  of  what  the  patent  claims 
as  a  monopoly,  is  sufficiently  definite  to  sustain  the 
patent." 

This  court  in  Fiillcrton  W.  G.  Assn.  v.  Anderson-Barn- 
grovcr  Mfg.  Co.,  166  F.  443,  at  449,  450,  in  sustaining  the 
patent  in  suit,  cited  the  Carnegie  Steel  v.  Cambria  Iron 
Co.  case,  supra,  with  approval  in  disposing  of  the  conten- 
tion that  the  specifications  were  indefinite  or  uncertain. 
See  also  to  the  same  effect: 

Thomas  A.  Edison,  Inc.  v.  Waterbury  Battery  Co., 
281  F.  254,  257; 

Goldschmidt  Thermit  Co.  v.  Primos  Chemical  Co., 
292  F.  362,  at  369. 

The  same  rule  of  law  applies  to  the  question  of  whether 
the  claims  are  vague  and  indefinite  as  found  in  Finding 
21.  In  Trico  Products  Corp.  v.  Apco-Mossberg  Corp.,  45 
F.  2d  594,  at  599,  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  said: 

"We  do  not  think  that  it  was  necessary  for  the 
patentee  to  describe  or  claim  as  a  part  of  his  invention 
what  was  so  commenly  known  in  the  art  as  the  wiper 
arm,  motor,  and  the  degree  of  tension  with  which 
the  wiping  element  contacted  with  the  glass.  That  re- 
mained as  before  in  the  art." 

In  Lever  Bros.  Co.  v.  Proctor  &  Gamble  Mfg.  Co.,  139 
F.  2d  633,  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit,  in  reversing  the  decision  of  the  lower  court  in 
finding  the  patent  in  suit  invalid,  stated  at  639 : 

u  <:)£  :};  ^  Yi  was  not  necessary  or  practicable  for 
Clayton  to  specify  the  exact  degree  of  emulsion 
breaking  temperature  or  the  precise  length  of  time 
needed   for   the   substantial   neutralization   of   every 
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quality  of  oil  that  might  be  subjected  to  refinement; 
and  the  evidence  shows  that  the  information  given  was 
entirely  adequate  to  persons  skilled  in  the  art.    *    *    * 

"  'There  are  many  situations  in  the  practice  of  the 
arts  in  which  specific  directions  are  properly  omitted 
from  the  claims  of  patents  because  greater  definition 
is  either  impracticable  or  is  unnecessary  to  inform 
the  art,  and  would  serve  only  unduly  to  limit  the 
scope  of  the  invention  or  to  invite  evasion  by  those 
who  desire  wrongfully  to  misappropriate  the  sub- 
stance of  the  invention.'  " 

See  also: 

Research  &  Development  Corp.  v.  Chase,  88  F.  2d 
353,  at  355; 

Dohle  Engineering  Co.  v.  Leeds  &  Northriip  Co., 
134  F.  2d  78,  at  85. 

The  contribution  which  the  inventors  made  to  the  art 
by  the  patent  in  suit  is  not  the  factors  and  elements  speci- 
fied by  Prof.  Clapp  [II.  771-774]  and  specifically  found 
to  be  old  in  the  art  in  Finding  23  and  by  the  testimony  of 
Dr.  Jones  [III.  1103-1113].  Said  contribution  resides  and 
is  disclosed  in  the  vertical  apparatus  of  Fig.  5  wherein 
solid  carbon  dioxide  can  be  formed  and  pressed  in  the 
same  chamber  without  contact  with  the  air  and  by  means 
which  result  in  a  dense  block  and  with  provisions  for 
removing  the  block  from  the  chamber.  Such  contribution 
is  fully  set  forth  in  the  claims  in  issue  and  the  inclusion 
of  elements  well  known  in  the  art  would  necessarily  limit 
the  claim  to  such  an  extent  that  infringement  would  be 
invited.  Lever  Bros.  v.  Procter  &  Gamble,  supra.  The 
fact  that  the  industry  was,  with  its  knowledge,  able  to 
immediately    put    the    invention    into    extensive    practice 
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is  evidence  that  there  was  nothing  lacking  in  the  patent 
in  suit.  This  evidence  is  to  be  considered  in  determining 
whether  the  claims  fulfill  the  requirements  of  ^33.  In 
Webster  Loom  Co.  v.  Higgins,  26  L.  ed.  1177,  105  US 
580,  in  disposing  of  the  question  of  indefiniteness  of  the 
specification  and  claims,  the  Supreme  Court  stated  at 
1180: 

"A  great  deal  of  testimony  was  introduced  by 
the  defendants,  to  show  that  the  patentee  had  failed 
to  describe  his  invention  in  such  full,  clear  and  exact 
terms  as  to  enable  persons  skilled  in  the  art  to  con- 
struct and  use  it.  It  seems  to  us  that  the  attempt 
has  failed.  When  the  question  is,  whether  a  thing 
can  be  done  or  not,  it  is  always  easy  to  find  persons 
ready  to  show  how  not  to  do  it.  But  it  stands  con- 
fessed that  the  thing  has  been  done;  that  is  to  say, 
the  contrivance  which  Webster  claims  in  his  patent 
has  been  applied  and  very  successfully  so,  to  pile 
fabric  looms  and,  as  the  appellants'  counsel  well  re- 
marks, no  one  except  Webster  has  ever  appeared  to 
claim  a  patent  for  doing  it.  If  the  thing  could  not 
be  understood  without  the  exercise  of  inventive  power, 
it  is  a  little  strange  that  it  should  have  been  so 
easily  adapted  to  the  looms  on  which  it  has  been 
used  and  produced  such  striking  results." 

Not  only  has  the  court  failed  to  specify  the  factors  and 
elements  which  it  finds  are  omitted  from  the  claims  and 
specifications  in  Finding  21  but  all  factors  and  elements 
referred  to  in  the  record  vx^hich  might  be  used  by  the  prior 
art  in  refinements  of  construction  and  operation  are  all 
well  known  to  a  man  skilled  in  the  art.  The  provisions 
of  §33,  therefore,  have  been  fully  complied  with.  In  fact 
there  is  no  evidence  in  the  record  to  support  said  Finding, 
indefinite  as  it  is. 
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The  Claims  in  Issue  Are  Not  Invalid  for 
Aggregation. 

The  trial  court  in  Finding  24  found  that  the  elements 
and  steps  of  the  claims  in  issue  pertaining  to  the  solidifi- 
cation of  the  carbon  dioxide  were  entirely  independent  of 
and  were  performed  independently  of  the  elements  and 
steps  of  the  apparatus  for  compressing  the  material  and 
that  they  produced  no  new  function  or  result.  This  Find- 
ing is  not  supported  by  the  evidence  and  is  not  in  accord 
with  established  law.  It  is  not  essential  that  there  be  a 
wholly  new  function  or  result  in  a  combination  claim.  It 
is  only  essential  if  an  old  result  is  performed  in  a  more 
economical  or  efficient  way.     See: 

Galvin  Elec.  Mfg.  Co.  v.  Emerson  Elec.  Mfg.  Co., 
(CCA  8),  19  F.  2d  885,  at  888; 

Skinner  Bros.  Belting  Co.  v.  Oil  Well  Imp.  Co., 
(CCA  10),  54  F.  2d  896. 

Admittedly  solid  carbon  dioxide  in  the  Martin  snow 
tank  method,  for  example,  was  formed  in  a  chamber 
which  was  closed  to  the  atmosphere.  Admittedly  pressing 
of  the  solid  carbon  dioxide  by  means  of  presses  was 
done  at  another  point  after  the  carbon  dioxide  had  been 
transmitted  in  the  open  atmosphere  to  the  place  of  press- 
ing. Admittedly  solid  carbon  dioxide  blocks  were  formed 
by  pressing,  which  were  sold  in  commerce.  These  facts, 
however,  are  not  determinative  of  the  question  of  aggrega- 
tion. By  forming  the  solid  carbon  dioxide  in  a  chamber 
and  thereafter  pressing  the  solid  carbon  dioxide  into  dense 
blocks  in  the  same  chamber  and  without  disturbing  the 
position  of  the  solid  carbon  dioxide,  and  without  contact 
from  the  atmosphere,  a  block  of  solid  carbon  dioxide 
was   obtained   which   was   a   better   commercial    product. 
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That  such  is  a  fact  is  estabHshed  by  the  industry  univer- 
sally using-  the  vertical  a])paratus  of  Fig.  5  to  form  such 
a  block,  which  eliminated  the  loss  of  volume,  cracking 
and  shattering  of  the  blocks  which  was  inherent  in  the 
previous  commercial  product. 

When  elements  are  so  united  by  their  reciprocal  influ- 
ence upon  each  other  they  perform  additional  functions 
and  accompHsh  additional  results,  the  union  is  a  true 
combination.  The  Tenth  Circuit  in  Independent  Oil  Well 
Cementing  Co.  v.  Halliburton,  54  F.  2d  900  so  held 
at  page  905  in  disposing  of  the  contention  by  the  defend- 
ant in  that  case  that  the  claims  in  suit  were  for  a  mere 
aggregation  and  not  a  patentable  combination. 

To  the  same  effect  see: 

Stutz  V.  Armstrong,  20  F.  843; 
United  States  Hoffman  Machinery  Corp.  v.  Pantex 
Pressing  Mack.,  Inc.,  35  F.  2d  523,  at  525. 

It  is  not  necessary  that  the  action  of  the  elements  be 
simultaneous. 

Indepetident  Coal  Tar  Co.  v.   Cressy  Contracting 
Co.  (CCA  1),  260  F.  463,  at  468. 

Furthermore,  it  is  not  objectionable  upon  the  ground 
of  aggregation  that  the  joint  action  which  produces  the 
unitary  result  of  the  apparatus  comes  through  the  media- 
tion of  the  operator  or  through  the  operating  force.  Ad- 
mittedly in  the  operation  of  the  apparatus  of  the  claims 
in  issue  it  is  necessary  to  manipulate  valves  and  to  actuate 
the  pressing  mechanism. 

Dudlo   Mfg.    Co.   v.    Farley  Duplex  Magnet   Co 
(CCA  7),  253  F.  745; 

Krell  Auto   Grand  Piano   Co.   v.   Story  &   Clark 
Co.,  207  F.  946. 
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The  distinction  between  a  combination  and  an  aggre- 
gation is  very  well  stated  in  Robinson  on  Patents,  Vol. 
I,  §§154,  155,  156,  wherein  the  author  states: 

"Where  operations  or  instruments  are  *  *  * 
united,  one  of  two  results  must  follow.  Either  each 
element  remains  unchanged  in  function  and  effect; 
or  by  the  action  of  the  elements  upon  each  other, 
or  their  joint  action  on  their  common  object,  they 
perform  additional  functions  and  accomplish  addi- 
tional effects.  The  former  union  is  a  mere  colloca- 
tion or  aggregation  of  the  elements.  Although  they 
have  been  brought  together  in  an  apparent  organism 
and  rendered  more  available  for  use,  they  still  remain 
the  same  distinct  and  independent  means,  still  acting 
as  so  many  separate  units  and  not  co-operating  with 
each  other  to  perform  additional  functions  and  ac- 
complish additional  results.  Such  unions,  therefore, 
are  not  the  creation  of  new  means.  They  do  not  in- 
volve an  exercise  of  the  inventive  faculties,  nor  can 
they  be  protected  by  a  patent. 

"But  when  these  elements  are  so  united  that  by 
their  reciprocal  influence  upon  each  other,  or  their 
joint  action  on  their  common  object,  they  perform 
additional  functions  and  accomplish  additional  results, 
the  union  is  a  true  combination.  While  every  element 
remains  a  unit,  retaining  its  own  individuality  and 
identity  as  a  complete  and  operative  means,  their  com- 
bination embodies  an  entirely  new  idea  of  means,  and 
thus  becomes  another  unit,  whose  essential  attributes 
depend  on  the  co-operative  union  of  the  elements  of 
which  it  is  composed.  Such  a  combination  is  a 
different  invention  from  the  elements  themselves, 
whether  considered  in  their  separate  or  their  aggre- 
gated state,  the  method  of  their  co-operation  in  the 
combination  being  the  result  of  the  inventive  act. 
Whether  the  elements  are  new  or  old,  and  whether 
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they  coact  successively  or  simultaneously  is  of  no 
importance.  To  unit  them  in  a  new  means  by  the 
exercise  of  inventive  skill  is  invention,  and  renders 
the  combination,  as  an  entirety,  the  subject-matter  of 
a  patent. 

"This  union  of  elemental  instruments  or  opera- 
tions in  a  new  operation  or  instrument  must  neces- 
sarily produce  effects  beyond  the  sum  of  the  effects 
producible  by  all  the  elements  in  their  separated  state. 
This  is  often  the  only  test  by  which  a  combination 
can  be  distinguished  from  an  aggregation,  and  is 
the  one  usually  applied  by  the  courts.  And  it  is 
certainly  reliable.  For  since  diversity  of  end  neces- 
sitates diversity  of  means,  if  the  new  combination 
accomplishes  results  that  could  not  have  been  achieved 
either  by  its  individual  or  collective  elements,  their 
union  must  inevitably  have  brought  into  action  some 
new  or  as  yet  unawakened  energy,  which  constitutes 
a  new  and  independent  means." 

Referring  to  the  apparatus  claims  in  issue,  they  cover 
a  new  combination  of  elements  wherein  in  a  vertical  cham- 
ber, closed  to  the  atmosphere,  solid  carbon  dioxide  is 
formed  and  deposited  and  thereafter  vertically  pressed 
into  dense  blocks  without  displacement  from  initially 
deposited  location  in  the  vertical  chamber,  with  means 
shown  to  introduce  the  liquid  carbon  dioxide  for  expan- 
sion in  the  chamber  and  to  allow  the  escape  of  gas  formed 
in  the  chamber  and  means  also  specifically  disclosed,  con- 
sisting of  vertically  reciprocal  hydraulic  rams  whereby 
the  deposited  solid  carbon  dioxide  may  be  vertically 
pressed  into  dense  blocks  and  thereafter  removed  from 
the  chamber.  In  this  operation  there  is  no  contact  of 
the  deposited  mass  of  solid  carbon  dioxide  or  of  the  block 
vertically  pressed  therefrom  during  pressing,  with  the  at- 
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mosphere,  which  is  a  resuh  not  obtained  in  any  prior  art 
structure ;  there  is  a  vertical  pressing  of  the  deposited  mass 
of  soHd  carbon  dioxide  in  the  same  chamber  in  which  the 
mass  is  formed  without  moving  the  mass  from  the  cham- 
ber where  it  was  formed  or  from  its  initially  deposited 
location  in  such  chamber;  there  is  no  moving  or  handling 
of  the  solid  carbon  dioxide  prior  to  pressing,  which  was 
not  done  in  any  prior  art  structure.  The  solid  carbon 
dioxide  and  the  dense  block  being  formed  in  the  same 
chamber  are  not  subject  to  a  variation  in  temperature 
which  might  affect  the  quality  or  structural  character  of 
the  resulting  block.  Later  costs  were  materially  reduced 
in  the  forming  and  pressing  operations  as  compared  to  the 
commercial  operations  in  use  at  the  time  of  the  invention 
of  the  patent  in  suit.  These  results  were  only  obtained 
because  of  the  fact  that  the  operations  were  performed  in 
the  vertical  apparatus  of  Fig.  5.  It  is  the  coacting  of 
the  elements  of  the  vertical  apparatus  of  Fig.  5  and  their 
joint  action  on  their  common  object,  namely  the  solid 
carbon  dioxide,  that  causes  these  results  and  obtains  a 
dense  block  of  solid  carbon  dioxide  of  uniform  character 
throughout  the  block  which,  by  its  acceptance  in  the  in- 
dustry, has  proved  it  to  be  commercially  satisfactory  for 
storage  and  commercial  handling  and  for  transportation  to 
distant  points.  There  is  no  aggregation  in  the  law  when 
elements  coact  to  produce  such  new  results  and  also  re- 
sult in  a  more  economical  and  efficient  manufacture  of 
solid  carbon  dioxide. 

Ohmer  Fare  Register  Co.  v.  Ohmer  (CCA  6),  238 
F.  182  at  190; 

National  Cash  Register  Co.  v.  American  Cash 
Register  Co.  (CCA  3),  53  F.  367,  at  371; 

Independent  Oil  Well  Cementing  Co.  v.  Hallibur- 
ton, 54  F.  2d  900,  at  906. 
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The  error  of  the  court  in  Finding  24  was  in  failing 
to  appreciate  that  the  combination  of  elements  of  the  ap- 
paratus claims  in  issue  and  the  steps  of  the  method  claims 
produced  new  results  and  also  resulted  in  more  economical 
and  efficient  operations  in  the  manufacture  of  solid  blocks 
of  carbon  dioxide.  This  error  was  at  the  base  of  the 
court's  error  in  considering  the  question  of  invention. 

The  Claims  in  Issue  Are  Infringed  by  the  H.P.M. 
and  Frick  Presses  Operated  by  Appellees. 

The  appellees  in  their  operations  at  Niland,  California, 
admittedly  operated  vertical  presses  for  the  manufacture 
of  solid  blocks  of  carbon  dioxide.  The  Frick  press  is 
shown  in  the  drawing  of  plaintiffs'  Ex.  3  [IV.  1327]  and 
the  H.P.M.  press  is  shown  in  the  drawing  of  plaintiffs' 
Ex.  4  [IV.  1328].  These  drawings  were  suppHed  by 
the  appellees  as  showing  the  construction  of  the  presses 
operated  at  Niland.  The  Frick  press  of  Ex.  3  as  operated 
is  substantially  the  same  as  the  press  admittedly  operated 
by  the  appellees  [I.  387].  The  H.P.M.  press  of  Ex. 
4  admittedly  correctly  shows  the  H.P.M.  press  operated 
by  appellees  at  Niland  [I.  398].  The  Frick  and  H.P.M. 
presses  admittedly  are  mechanically  the  same  and  have 
the  same  function  [I.  413].  The  only  difference  is  that 
the  Frick  press  is  an  inverted  press  wherein  the  solid 
carbon  dioxide  is  taken  out  of  the  press  at  the  top, 
whereas  the  H.P.M.  press  is  the  ordinary  type  of  vertical 
press  wherein  the  block  is  removed  at  the  bottom  of  the 
chamber. 

The  Frick  and  FI.P.M.  presses  include  every  element  of 
the  claims  in  issue,  as  can  be  readily  seen  by  a  compari- 
son.    Referring  to  plaintiffs'  Ex.  4,  and  comparing  the 
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elements  with  the  elements  of  claim  34,  we  see  that  the 
apparatus  is  a  gas  solidifying  and  pressing  apparatus  for 
the  manufacture  of  solid  blocks  of  carbon  dioxide.  It 
has  a  vertically  disposed  closed  top  and  bottom  gas  solidi- 
fying and  pressing  chamber.  It  has  a  vertically  disposed 
fluid  pressure  cylinder  below  the  chamber,  with  a  vertical 
reciprocal  plunger  therein.  It  has  a  chamber  closing  head 
mounted  on  the  upper  end  of  the  pressure  cylinder  and 
vertically  movable  therewith  between  raised  position  clos- 
ing the  open  bottom  of  the  chamber  and  sealing  the  cham- 
ber from  the  atmosphere.  In  fact  there  is  a  notation  on 
plaintiffs'  Ex.  4  that  there  are  sealing  rings  on  the  lower 
ram  to  insure  that  there  will  be  no  contact  with  the  atmos- 
phere. The  lowering  of  the  lower  ram  opens  the  bottom 
of  the  chamber.  There  is  included  an  upper  pressing 
plunger  or  ram  vertically  reciprocal  in  said  chamber  for 
pressing  the  solidified  carbon  dioxide  into  a  block  against 
the  bottom  ram  when  the  bottom  ram  is  in  raised  chamber- 
closing  position.  The  rams  are  operated  by  hydraulic 
means.  Admittedly  there  is  means  for  supplying  the  car- 
bon dioxide  in  fluid  form  to  the  chamber  for  expansion  to 
convert  a  portion  thereof  to  a  solid  and  a  portion  to  a 
gas  when  the  lower  ram  is  in  a  chamber  sealing  position 
and  the  pressing  plunger  is  in  a  raised  inactive  position 
in  the  chamber.  There  is  in  addition  means  for  withdraw- 
ing the  gas  from  the  chamber  during  the  formation  of  the 
solid  carbon  dioxide  and  the  closing  head,  upon  completion 
of  the  pressing  of  the  block,  is  movable  downwardly  for 
the  removal  of  the  block  from  the  chamber. 

Each  and  every  element  of  claim  34,  which  is  a  typical 
claim,  is  admittedly  present  in  the  H.P.M.  press  shown 
in  Ex.  4  and  which  was  in  commercial  operations  by  the 
appellees. 
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Subsequent  to  the  supplying  by  appellees  of  the  draw- 
ings Exs.  3  and  4,  the  appellees  sought  to  correct  the  draw- 
ings by  showing  on  each  of  said  presses  a  vent  to  atmos- 
phere. This  consisted  of  a  pipe  one  inch  or  one  and  a 
quarter  inch  in  diameter  [II.  440]  which  extends  outward- 
ly and  upwardly  for  a  distance  of  about  six  feet  to  the 
top  of  the  hydraulic  chamber.  Although  these  vents  to 
atmosphere  were  evidently  not  of  sufficient  importance 
in  the  operation  of  the  press  to  be  included  on  the  draw- 
ings when  furnished  to  the  appellant,  nevertheless  the  use 
of  these  vents  is  the  only  manner  in  which  the  appellees 
endeavor  to  escape  infringement  of  the  apparatus  claims 
in  issue. 

Earl  P.  Wells,  a  witness  called  on  behalf  of  the  appel- 
lees, described  the  operations  of  the  Frick  and  H.P.M. 
presses  operated  by  appellees  by  reference  to  Ex.  I  [IV. 
1367]  [I.  401-413].  His  explanation  of  the  operation 
of  the  vertical  apparatus  shown  in  said  exhibit  for  the 
manufacture  of  solid  blocks  of  carbon  dioxide  covers  both 
the  H.P.M.  and  Frick  presses  with  the  exception  that  in 
Fig.  2  of  said  exhibit  the  liquid  inlet  valve  would  be 
closed  after  the  required  amount  of  liquid  carbon  dioxide 
was  admitted  into  the  chamber.  In  the  operation  of  the 
snow  method  the  inlet  valve  of  Fig.  2  would  be  open  dur- 
ing the  entire  time  that  the  solid  carbon  dioxide  was 
being  formed  in  the  chamber. 

Realizing  that  their  Frick  and  H.P.M.  presses  operated 
by  the  appellees  were  substantially  the  vertical  presses  of 
Fig.  5  as  covered  by  the  claims  in  issue,  the  appellees,  sub- 
sequent to  furnishing  the  drawings  Exs.  3  and  4,  be- 
latedly sought  to  make  capital  upon  the  question  of  in- 
fringement of  the  fact  that  during  a  portion  of  the  opera- 
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tion  of  the  presses  some  of  the  gas  was  vented  to  atmos- 
phere instead  of  being  returned  to  the  gas  supplying 
system.  Admittedly  the  purpose  of  venting  the  gas  to 
atmosphere  during  the  final  operations  of  the  press  was 
to  speed  up  production  so  that  it  would  not  be  necessary 
for  the  compressor  to  remove  the  last  5  or  10  pounds  of 
gas  in  the  chamber  [I.  417],  This  vent  to  atmosphere 
was  not  opened  when  the  solid  carbon  dioxide  was  being 
formed  in  the  chamber  and  it  was  not  opened  until  sub- 
stantially all  of  the  gas  had  been  drawn  from  the  cham- 
ber into  the  compressor  system  and  when  the  pressure 
in  the  chamber  had  reached  approximately  5#  [I.  400]. 
At  that  time,  the  witness  Wells  testified,  the  vent  to  air 
shown  on  Ex.  I  was  opened  and  the  blown  out  or  com- 
pressor line  was  closed.  The  chamber  during  all  this 
period  of  operation  was  closed  to  the  atmosphere  by  the 
lower  platen  which  was  a  mortise  and  tenon  metallic  joint 
which  was  substantially  tight  when  it  was  clean  and  new 
[I.  405].  Although  there  was  some  escape  of  gas  around 
the  lower  platen,  the  purpose  of  the  lower  platen  with  its 
sealing  rings  was  to  obtain  substantial  tightness  [II.  449] 
and  in  order  to  get  a  good  seal  the  operator  occasionally 
wiped  the  lower  platen  ofif  with  a  cloth  [II.  451]  to  re- 
move any  chunks  of  water-ice  which  might  be  thereon. 
Furthermore,  the  seals  were  changed  from  time  to  time 
and  as  soon  as  they  showed  any  appreciable  wear. 

That  the  vent  to  atmosphere  did  not  result  in  air  enter- 
ing the  chamber  and  interfering  with  the  pressing  opera- 
tions is  clearly  shown  by  the  evidence.     Wells  testified 
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that  when  the  pressure  reached  S#  and  the  vent  was 
opened  that  the  blow  out  valve  to  the  compressor  was 
closed.  When  asked  the  purpose  of  closing  the  valve  he 
stated  [11.  439] : 

'To  prevent  air  from  entering  the  vent  line  and 
getting  into  the  compressor." 

Dr.  Jones  testified  [III.  1078,  1115]  that  gases  are  given 
off  during  all  of  the  pressing  operations  and  that  no  air 
can  get  into  the  chamber  during  that  period  because  the 
gas  escaping  from  the  vent  prevents  the  admission  of 
air.  Dr.  Jones  further  testified  [III.  1079]  that  during 
this  pressing  period  that  air  would  not  enter  the  chamber 
through  a  normal  size  vent  to  atmosphere.  Upon  cross- 
examination  he  stated  that  a  normal  size  vent  would  be 
two  inches  or  smaller  in  diameter  [III.  1153].  Ad- 
mittedly the  vent  pipes  used  and  operated  by  appellees 
are  one  inch  to  one  and  a  quarter  inches  in  diameter. 
There  is  no  testimony  in  the  record  to  contradict  this 
testimony  of  Dr.  Jones. 

The  lower  court  in  Finding  30  [I.  81]  also  found 
that  one  of  the  platens  of  the  H.P.M.  and  Frick  presses 
was  moved  prior  to  the  pressing  operation  so  that  carbon 
dioxide  gas  might  pass  around  the  platen  and  into  the 
atmosphere.  The  witness  Wells  testified  [I.  406]  that 
the  platen  was  moved  into  the  position  shown  in  Fig.  4 
of  Ex.  I  [IV.  1367]  and  so  that  the  platen  was  slightly 
above  the  bottom  of  the  chamber  and  that  the  purpose 
of  moving  the  platen  was : 

"*    *     *    to  also  release  any  gas  that  may  be  under 
the  block  or  under  the  pile  of  snow." 
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The  witness  further  testified : 

"Yes,  there  is  a  large  visible  rush  of  gas  out  of 
there." 

The  appellee,  W.  L.  Benson,  testified  [III.  1050]  : 

"Q.  Gas  would  escape;  was  that  the  reason  why 
it  was  cracked,  so  gas  would  escape  if  there  was  any 
in  there? 

"A.     That  is  the  purpose." 

In  the  admitted  operation  of  the  H.P.M.  and  Frick 
presses  the  platen  is  not  lowered  so  that  air  can  enter 
the  chamber.  It  is  only  lowered  in  order  to  enable  gas 
to  escape.  There  is  no  testimony  in  the  record  that  any 
air  ever  entered  the  chamber  and  came  into  contact  with 
the  solid  carbon  dioxide  around  the  platen.  On  the  con- 
trary Wells  testified  [II.  441]  that  after  the  pressure  in 
the  chamber  had  been  dropped  to  approximately  5# 
and  the  vent  to  the  air  opened  that  thereafter  the  air  valve 
on  the  vent  line  was  closed  when  the  platen  was  lowered 
to  remove  the  solid  block  of  carbon  dioxide.  When  asked 
what  was  the  purpose  of  closing  the  air  valve  on  the  vent 
line,  the  witness  testified: 

'*A.  It  is  to  prevent  the  inlet  of  air,  moist  air, 
when  the  platen  is  dropped,  and  it  also  permits  a  lit- 
tle accumulation  of  gas  above  the  ice  block,  which 
helps  to  push  it  down  onto  the  lower  platen  for 
removal.  It  is  also  preparatory  to  starting  the  next 
cycle." 

The  lower  court  in  Finding  of  Fact  30  does  not  find 
that  any  air  enters  the  pressing  chamber  during  the  form- 
ing of  the  solid  carbon  dioxide  or  the  pressing  operation 
nor  does  the  court  find  that  any  air  enters  the  chamber 
during  any  of  said  operations  around  the  platens  when 
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the  same  are  moved  slightly  to  allow  the  escape  of  gas. 
There  is  no  testimony  in  the  record  to  support  any  such 
Findings.  The  file  wrapper  of  the  Cole  and  McLaren 
patent  (Dfts.  Ex.  PP)  discloses  that  in  paper  No.  5  filed 
in  the  Patent  Ofiice  on  February  12,  1929,  the  claims  then 
in  the  patent  were  amended  to  include  a  closed  chamber 
in  view  of  the  citation  by  the  Patent  Office  of  Elworthy 
patent  579,866,  corresponding  to  the  British  Elworthy 
patent  cited  as  a  reference  in  this  action  and  which  is  in 
the  book  of  exhibits  as  defendants'  Ex.  EE-27  [IV. 
1539].  This  Elworthy  patent  showed  a  structure  in  which 
the  forming  of  the  solid  carbon  dioxide  took  place  in  one 
chamber  and  the  pressing  operation  took  place  in  another 
chamber  below  the  forming  chamber  and  with  the  bottom 
of  the  forming  chamber  being  exposed  to  the  air  so  that 
air  could  enter  the  chamber;  the  Elworthy  patent  in  this 
respect  being  similar  to  the  snow  tank  operation  wherein 
the  solid  carbon  dioxide  was  removed  from  the  forming 
chamber,  exposed  to  the  atmosphere  and  thereafter  pressed 
into  blocks.  The  sole  purpose  for  amending  the  claims 
and  using  the  phrase  ''closed  chamber"  was  to  distinguish 
from  the  Elworthy  patent  and  other  structures  in  the 
prior  art  wherein  the  apparatus  was  so  constructed  that 
air  could  readily  enter  the  chamber.  The  vent  pipe  used 
by  appellees,  when  substantially  all  of  the  gas  has  been 
exhausted  from  the  chamber,  does  not  function  to  allow 
air  to  enter  the  chamber  and  to  contact  the  solid  carbon 
dioxide.  The  moving  of  the  platen  to  allow  gas  to  escape 
around  the  platen  does  not  function  to  allow  air  to  enter 
the  chamber  or  to  contact  the  solid  carbon  dioxide.  The 
interpretation  which  the  lower  court  gave  the  apparatus 
claims  in  issue  in  finding  noninfringement  in  Conclusion 
of  Law  13  [L  84]  gives  an  interpretation  to  the  w^ords 
"closed"  and  "sealed"  which  is  not  imposed  by  the  Patent 
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Office  actions  or  by  the  prior  art  and  which  prevents  the 
appellant  from  enjoying  the  fruits  of  the  invention  covered 
by  said  apparatus  claims.  It  is  not  the  province  of  any 
court  to  give  an  interpretation  to  a  claim  which  is  not 
justified  by  the  prior  art  or  the  proceedings  in  the  Patent 
Office  which  would  prevent  the  patentees  from  securing 
the  monopoly  to  which  they  are  entitled.  The  exhauster 
and  diaphragm  valve  referred  to  in  Finding  30  are  not 
elements  of  the  apparatus  claims  in  issue  and  the  fact  that 
the  H.P.M.  and  Frick  presses  do  not  employ  an  exhauster 
or  a  diaphragm  valve  is  immaterial  upon  the  question  of 
infringement  of  the  apparatus  claims.  Other  claims  of  the 
patent  in  suit  not  in  issue  in  this  case  are  directed  to  com- 
binations of  elements,  including  these  particular  elements. 
This  court  in  Reinharts,  Inc.,  v.  Caterpillar  Tractor  Co., 
85  F.  2d  628,  at  633,  in  determining  the  question  of 
infringement,  stated: 

"The  combinations  in  suit  do  not  contain  that  element, 
but  contain  a  different  element,  namely,  'a  rear  driv- 
ing axle.'  These  combinations  are  not  to  be  limited 
by  writing  into  them  an  element  contained  in  combina- 
tions not  in  suit.  Los  Angeles  Art  Organ  Co.  v. 
AEolian  Co.  (C.  C.  A.  9.),  143  F.  880,  885." 

The  fact  that  the  inventors  of  the  patent  in  suit  did 
not  appreciate  or  realize  at  the  time  that  the  invention 
was  made  that  the  vertical  apparatus  of  Fig.  5  could  be 
utilized  in  the  manufacture  of  solid  carbon  dioxide  by  the 
triple  point  method  is  immaterial.  It  is  fundamental  that 
the  claims  in  issue  are  entitled  to  all  uses  to  which  they 
may  be  applied.  This  court  in  Reinharts,  Inc.,  v.  Cater- 
pillar Tractor  Co.,  at  p.  632,  so  held,  stating: 

"The  claims  cannot  be  so  limited.     Although,   as 
the   specification   indicates,   the   patented   attachment 
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was  intended  to  be  used  in  converting  trucks  into 
tractors,  such  intended  use  does  not  measure  the  pat- 
entee's right.  He  did  not  limit  his  invention  to  that 
particular  use.  He  may,  therefore,  claim  every  use 
to  which  it  may  be  applied,  irrespective  of  whether 
he  had  it  in  mind  when  he  made  the  invention.  West- 
ern Electric  Co.  v.  La  Rue,  139  U.  S.  601,  606,  11 
S.  Ct.  670,  35  L.  Ed.  294;  Deitel  v.  La  Minuette 
Trading  Co.  (C.  C.  A.  2),  Zl  F.  (2d)  41,  42;  Dwight 
&  Lloyd  Sintering  Co.  v.  Greenawalt  (C.  C.  A.  2), 
27  F.  (2d)  823,  828." 

The  test  of  infringement  of  apparatus  claims  is  whether 
the  claimed  infringing  structure  performs  substantially  the 
same  function  in  substantially  the  same  way  to  obtain  the 
same  result. 

Burr  V.  Duryee,  17  L.  ed.  650,  at  658,  1  Wall.  531, 
at  573. 

The  Supreme  Court  of  the  United  States  in  Sanitary 
Refrigerator  Co.  v.  Winters,  74  L.  ed.  147,  280  US  30, 
in  sustaining  the  validity  and  infringement  of  the  patent 
there  involved,  cited  Burr  v.  Duryee  with  approval  at  p. 
156,  stating: 

"There  is  a  substantial  identity,  constituting  in 
fringement,  where  a  device  is  a  copy  of  the  thing 
described  by  the  patentee,  'either  without  variation, 
or  with  such  variations  as  are  consistent  with  its 
being  in  substance  the  same  thing.'  Burr  v.  Duryee, 
1  Wall.  531,  573,  17  L.  ed.  650,  658.  Except  where 
form  is  of  the  essence  of  the  invention,  it  has  little 
weight  in  the  decision  of  such  an  issue ;  and,  generally 
speaking,  one  device  is  an  infringement  of  another, 
'if  it  performs  substantially  the  same  function  in  sub- 
stantially the  same  way  to  obtain  the  same  result. 
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.  .  .  Authorities  concur  that  the  substantial  equiva- 
lent of  a  thing,  in  the  sense  of  the  patent  law,  is  the 
same  as  the  thing  itself ;  so  that  if  two  devices  do  the 
same  work  in  substantially  the  same  way,  and  accom- 
plish substantially  the  same  result,  they  are  the  same, 
even  though  they  differ  in  name,  form  or  shape.' 
Union  Paper-Bag  Mach.  Co.  v.  Murphy,  97  U.  S. 
120,  125,  24  L.  ed.  935,  936.  And  see  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S.  126,  137, 
24  L.  ed.  1000,  1005.  That  mere  colorable  departures 
from  the  patented  device  do  not  avoid  infringement, 
see  McCormick  v.  Talcott,  20  How.  402,  405,  15  L. 
ed.  930,  931.  A  close  copy  which  seeks  to  use  the 
substance  of  the  invention,  and,  although  showing 
some  change  in  form  and  position,  uses  substantially 
the  same  devices,  performing  precisely  the  same  offices 
with  no  change  in  principle,  constitutes  an  infringe- 
ment. Ives  V.  Hamilton,  92  U.  S.  426,  430,  23  L. 
ed.  494,  495.  And  even  where,  in  view  of  the  state 
of  the  art,  the  invention  must  be  restricted  to  the 
form  shown  and  described  by  the  patentee  and  cannot 
be  extended  to  embrace  a  new  form  which  is  a  sub- 
stantial departure  therefrom,  it  is  nevertheless  in- 
fringed by  a  device  in  which  there  is  no  substantial 
departure  from  the  description  in  the  patent,  but  a 
mere  colorable  departure  therefrom." 

See  also : 

McDonough  v.  Johnson-Wtentworth  Co.,  30  F.  2d 

375,  at  383; 
Williams  Iron  Works  v.  Hughes  Tool  Co.,  109  F. 

2d  500; 
Hyman  v.  F.  W.  Woolworth  Co.,  28  F.  2d  833. 

The   structural   elements    of    the   claims    in    issue,    for 
example  claim  34,  are  identically  the  same  as  the  structural 
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elements  in  the  H.P.M.  and  Frick  presses.  The  result 
obtained  is  the  same,  that  is  the  manufacture  of  solid 
blocks  of  dense  carbon  dioxide  for  commercial  purposes. 
The  mode  of  operation  in  forming  the  solid  carbon  dioxide, 
in  exhausting  the  gas,  in  pressing  the  solid  carbon  dioxide 
into  blocks  in  the  same  chamber  without  contact  with  the 
atmosphere  and  thereafter  opening  the  chamber  to  remove 
the  blocks,  is  the  same  mode  of  operation  used  by  ap- 
pellees. The  fact  that  in  exhausting  some  of  the  gas  to 
the  atmosphere  there  may  be  a  slight  impairment  of  effi- 
ciency of  the  operation  is  immaterial.  It  is  merely  a 
colorable  departure  from  the  invention  and  such  colorable 
departure  does  not  avoid  infringement. 

Sanitary  Refrigerator  Co.  v.  Winters,  supra. 

This  court  had  no  difficulty  in  determining  the  question 
of  infringement  in  Stehler  v.  Riverside  Heights  Orange 
Growers'  Assn.,  supra.  In  said  case  the  defendants  en- 
deavored to  avoid  infringement  by  giving  a  strained  con- 
struction to  a  phrase  in  the  claim  in  issue.  In  disposing 
of  said  contention,  the  court  stated  at  p.  740: 

"Defendants  appear  to  attach  great  importance  to 
the  phrase  'end  to  end,'  as  used  in  claim  10,  as  a  limi- 
tation upon  the  grant  expressed  in  plaintiff's  letters 
patent;  but  we  are  unable  to  yield  to  the  construction 
contended  for,  which  seems  to  us  to  be  strained  and 
unnecessarily  strict.  Surely  by  'end  to  end'  the  pat- 
entee could  not  have  intended  unbroken  continuity  of 
roller  axes,  or  perfect  contiguity  of  roller  ends.  Such 
a  structure  would  in  one  aspect  be  wholly  imcompati- 
ble  with  the  idea  of  independent,  transverse  adjusta- 
bility, and,  in  another,  mechanically  impossible.  The 
necessary  adjustment  of  the  rollers  for  any  practical 
work  unavoidably  breaks  the  axis  continuity  of  the 
series,  and  there  must  be  some  degree  of  longitudinal 
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end  separation  to  give  room  for  the  mounting  or  bear- 
ing brackets.  Who  shall  say,  then,  to  what  extent 
the  rollers  may  be  out  of  line  or  longitudinally  sepa- 
rated, and  still  be  'end  to  end'?  Or  who  shall  say 
how  close  together  the  rollers  in  defendants'  device 
may  be,  and  not  be  'end  to  end'?  May  the  latter  be 
separated  by  a  guide  two  or  four  inches  in  length, 
and  still  escape  this  characterization?  The  questions 
serve  to  emphasize  the  reasonableness,  if  not  the 
necessity,  of  construing  the  phrase  as  the  expression 
only  of  an  intention  to  include  and  claim  the  longi- 
tudinal arrangement  of  a  series  of  rollers,  and  to 
differentiate  and  disclaim  other  combinations,  such  as, 
for  instance,  that  in  the  Hutchins  invention,  where 
the  rollers  are  arranged  parallel  to  each  other  and  one 
above  the  other.  This  we  believe  to  be  a  fair  con- 
struction of  the  language,  and  it  is  therefore  adopted." 

The  construction  which  the  lower  court  gave  to  the 
words  "closed  from  the  atmosphere"  and  "sealed  from 
the  atmosphere"  in  the  claims  in  issue  is  as  strained  as 
the  construction  which  the  defendants  endeavored  to  give 
the  words  "end  to  end"  in  Stehler  v.  Riverside  Heights 
Orange  Growers'  Assn.,  supra.  Infringement  cannot  be 
so  avoided  and  even  though  this  court  may  hold  that  the 
claims  in  issue  are  restricted  to  the  language  thereof, 
nevertheless  there  should  be  a  liberal  interpretation  of 
words  in  order  to  sustain  the  invention.     See : 

Nachman  Spring-Filled  Corp.  v.  Kay  Mfg.   Co., 
139  F.  2d  781. 

The  lower  court  clearly  erred  in  concluding  from  Find- 
ing 30  that  the  apparatus  claims  in  issue  were  not  in- 
fringed because  the  chamber  in  which  the  pressing  and 
forming  operations  occurred  was  not  a  closed  or  sealed 
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chamber  because  of  the  use  of  the  vent  pipe  which  allowed 
the  gas  to  escape  to  the  atmosphere  instead  of  being  re- 
turned to  the  compressor  system  and  with  no  evidence  in 
the  record  that  air  entered  through  said  pipe.  The  court 
also  erred  in  finding  that  the  moving  of  the  platen  pre- 
vented the  chamber  from  being  a  closed  or  sealed  chamber. 
The  evidence  is  clear  that  the  purpose  of  moving  the 
platen  was  to  allow  the  escape  of  gas.  There  is  no  evi- 
dence that  air  entered  around  the  platen  into  the  chamber. 
That  such  an  interpretation  should  not  be  given  to  the 
claims  in  issue  is  shown  by  the  fact  that  the  patent  in  suit 
discloses  in  Fig.  5  a  vent  51^  which  Dr.  Jones  testified 
was  a  vent  which  connected  the  pressing  chamber  to  atmos« 
pheric  pressure. 

The  lower  court  also  found  that  the  method  claims  in 
issue  were  not  infringed.  In  Finding  30  the  court  found 
that  there  was  no  attempt  made  in  the  H.P.M.  and  Frick 
presses  to  maintain  a  constant  pressure  in  the  solidification 
chamber  and,  in  addition,  found  that  in  the  triple  point 
operations  of  the  appellees  the  supply  of  liquid  carbon 
dioxide  was  shut  off  prior  to  the  desired  mass  having 
been  collected  in  the  forming  chamber.  The  court  con- 
cluded from  these  findings  that  there  was  no  infringement 
of  the  method  claims  in  issue. 

The  witness  Wells  in  testifying  as  to  appellees'  opera- 
tion of  the  H.P.M.  and  Frick  presses  stated  [II.  497]  that 
the  presses  were  used  from  1940  up  to  the  time  of  trial 
for  producing  solid  blocks  of  carbon  dioxide.  Fie  further 
testified  [II.  432]  that  solid  carbon  dioxide  was  manufac- 
tured by  the  appellees  by  using  both  the  triple  point  and 
snow  methods.  That  it  was  the  custom  to  make  triple 
point  ice  in  the  summer  time  when  the  customers  were  less 
critical  and  to  use  the  snow  method  in  the  winter  time 
which  gave  a  better  quality  of  solid  carbon  dioxide.     The 
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witness  produced  a  graph  or  chart  (Dfts.  Ex.  J)  [IV. 
1368]  and  testified  that  the  graph  shown  thereon  disclosed 
operations  which  he  had  seen  at  appellees'  plant.  For 
example,  line  4^  of  Ex.  J  represents  an  operation  at  ap- 
pellees' plant  which  took  place  on  October  4,  1942  [11. 
484].  This  was  an  operation  by  the  snow  method  wherein 
the  supply  of  liquid  carbon  dioxide  was  not  shut  off  until 
there  had  been  the  required  amount  of  solid  carbon  dioxide 
in  the  chamber.  Curve  3  on  Ex.  J  represents  an  operation 
taking  place  in  April,  1944  [II.  483],  which  was  also 
made  by  the  snow  method.  The  witness  Wells  testified 
that  all  of  these  operations  were  made  by  the  operators 
without  any  instructions  being  given  as  to  what  pressures 
would  be  used  in  the  chamber  [II.  495].  These  operations 
therefore  represent  commercial  operations  of  the  appellees. 
The  description  given  by  the  witness  Wells  of  the  opera- 
tion of  appellees'  presses  in  connection  with  Ex.  I  [IV. 
1367]  in  the  manufacture  of  solid  carbon  dioxide  by  the 
snow  method  reads  directly  upon  method  claim  3S.  Said 
claim  does  not  include  the  step  of  operating  the  exhauster 
or  diaphragm  valve  referred  to  in  Finding  30.  The  term 
"closed"  is  used  in  the  same  sense  that  it  is  used  in  the 
apparatus  claims  and  infringement  cannot  be  avoided  by 
contending  that  the  chamber  is  not  closed  because  of  the 
vent  to  air  or  escape  of  gas  around  the  platens. 

Claim  38  does  provide  that  the  supply  of  liquefied  gas 
shall  be  shut  off  after  a  desired  mass  of  the  solid  has  been 
accumulated  in  the  chamber.  This  admittedly  is  not  done 
in  the  triple  point  operation  because  the  liquid  in  the 
chamber   becomes   a   solid   only   after   the   inlet   valve   is 
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closed.  However,  the  triple  point  method  was  well  known 
in  the  art  and  it  was  obvious  from  the  triple  point  opera- 
tion that  the  inlet  valve  would  be  closed  prior  to  solid 
carbon  dioxide  being  formed  in  the  chamber.  The  varia- 
tion in  the  method  is  merely  the  use  of  a  well  known 
equivalent  of  obtaining  solid  carbon  dioxide  in  the  cham- 
ber and  does  not  avoid  infringement. 

Tilghman  v.  Proctor,  102  US  707,  26  L.  ed.  279; 

Celite    Corp.    v.    Dicalite    Corp.,    96    F.    2d    242 
(CCA  9). 

Appellees  seek  to  avoid  infringement  of  method  claim 
39  by  contending  that  a  definite  pressure  is  not  maintained 
in  the  closed  chamber  during  the  formation  and  collection 
of  the  solid  carbon  dioxide  therein.  In  the  apparatus  of 
Fig.  5,  with  its  accompanying  compressor  system,  a  definite 
pressure  is  maintained  by  the  exhauster  81  and  diaphragm 
valve  84.  The  appellees  admittedly  do  not  use  an  ex- 
hauster or  diaphragm  valve  but  in  the  triple  point  method 
they  maintain  a  definite  pressure  during  the  formation  and 
collection  of  the  solid  carbon  dioxide  which  is  above  60.4:5(1^ 
pressure  in  the  chamber.  If  such  a  pressure  were  not 
maintained,  solid  carbon  dioxide  could  not  be  formed  in 
the  chamber  by  the  use  of  the  triple  point  method.  In 
the  use  of  the  snow  method,  a  pressure  below  60.4:^  is 
used  in  the  chamber  in  the  forming  and  collection  of  the 
solid  carbon  dioxide  therein.  All  of  the  other  steps  of 
method  claim  39  are  used  in  the  production  of  solid  carbon 
dioxide  by  appellees  and  are  so  described  by  the  witness 
Wells  in  explaining  the  operation  of  appellees'  presses, 
particularly  with  reference  to  Ex.  I  [I.  401-413]. 
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In  determining  infringement  of  method  claims,  the 
question  of  infringement  is  entirely  independent  of  the 
particular  apparatus  used  by  the  appellees.  Petroleum 
Rectifying  Co.  v.  Reward  Oil  Co.,  260  F.  177,  at  182 
(CCA  9): 

"*  *  *  If,  as  we  have  found,  the  appellee  uses  the 
appellant's  process  it  is  immaterial  that,  by  improve- 
ments in  structure  of  its  apparatus,  the  appellee  has  so 
increased  the  efficiency  of  its  machine  that  it  marks  a 
distinct  improvement  upon  the  appellant's  apparatus." 

It  would,  therefore,  be  immaterial  in  determining  the 
question  of  infringement  of  the  method  claims  whether 
the  apparatus  used  by  appellees  was  the  same  or  different 
from  the  vertical  apparatus  of  Fig,  5.  In  the  instant  case 
the  Frick  and  H.P.M.  presses  are  substantial  copies  of  the 
vertical  apparatus  of  Fig.  5.  Furthermore,  the  infringe- 
ment of  a  method  patent  is  not  avoided  by  varying  the 
details  of  the  apparatus  by  which  use  is  made  of  it.  See: 
Smith  V.  Snozv,  79  L.  ed.  at  732. 

The  appellee,  Natural  Carbonic  Products,  Inc.,  admit- 
tedly operated  the  plant  at  Niland  by  the  use  of  the 
H.P.M.  and  Frick  presses  from  sometime  in  the  year 
1940  to  about  July  1,  1943.  Said  corporation  is  respon- 
sible for  the  operations  during  that  period  of  time.  The 
appellee,  George  Pepperdine  Foundation,  admitted  [I.  40] 
that  it  was  the  owner  of  approximately  sixty-five  percent 
of  the  issued  stock  of  Natural  Carbonic  Products,  Inc. 
It  further  admitted  [I.  41]  that  it  acquired  all  the  assets 
of  the  defendant  corporation  and  as  a  result  thereof 
Natural    Carbonic    Products,    Inc.,    was    dissolved.      The 


—117— 

appellee,  George  Pepperdine  Foundation,  owning  the  prop- 
erty at  Niland,  including  the  Frick  and  H.P.M.  presses, 
leased  the  same  on  or  about  July  1,  1943,  to  the  appellee, 
L.  H.  Polderman,  who  thereafter  formed  a  partnership 
with  the  appellees,  W.  L.  Benson  and  C.  B.  Benson,  to 
operate  said  presses  [I.  27].  It  is  admitted  [I.  27]  that 
the  appellee,  L.  H.  Polderman,  in  securing  said  lease  from 
George  Pepperdine  Foundation  paid  a  consideration  which 
was  partly  based  upon  the  net  profits  of  the  operation  of 
Polderman,  which  consisted  in  the  operation  of  the  H.P.M. 
and  Frick  presses.  The  appellee,  George  Pepperdine 
Foundation,  knew  that  the  appellee,  Polderman,  and  his 
copartners  were  operating  the  presses  on  the  property  at 
Niland  and  that  they  would  use  said  apparatus.  The 
appellee,  George  Pepperdine  Foundation,  and  the  indi- 
vidual appellees  are  therefore  liable  for  the  operation  of 
the  presses  and  subject  to  an  injunction  and  an  accounting 
if  this  court  should  find  the  claims  in  issue  valid  and 
infringed. 

See: 

Vrooman  et  al.  v.  Penhollozv  et  al.,  222  F.  894; 

Findlay  Mfg.  Co.  v.  Hy grade  Lighting  Fixture  Co., 
288  F.  957; 

United  Chromium,  Inc.,  v.  General  Motors  Corp. 
etal,  11  F.  S.  694. 

The  court's  Finding  30  and  Conclusion  of  Law  14  there- 
from that  the  method  and  apparatus  claims  in  issue 
were  not  infringed  is  not  only  not  supported  by  the  evi- 
dence but  is  contrary  thereto  and  the  appellees  are  liable 
for  said  infringement. 
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CONCLUSION. 

Appellant  submits  that  the  trial  court  erred  in  finding 
that  apparatus  claims  4,  31,  32,  33,  34  and  36,  and  method 
claims  38  and  39  of  patent  2,025,698  are  invalid  because 
of  anticipation  by  prior  structures  and  patents,  because  of 
the  Martin  prior  use,  for  want  of  invention,  for  lack  of 
novelty,  for  aggregation  and  for  failure  to  comply  with 
the  provisions  of  35  USC  §33;  and  in  finding  that  said 
claims  in  issue  are  not  infringed.  The  court  further  erred 
in  failing  to  find  that  said  claims  in  issue  are  valid  and 
are  infringed  by  appellees'  structures  and  method  of  opera- 
tion. This  court  should  accordingly  direct  the  trial  court 
to  enter  a  decree  finding  said  claims  valid  and  infringed 
and  providing  for  the  issuance  of  an  injunction  and  for  an 
accounting. 

Respectfully  submitted, 
Lyon  &  Lyon, 
Leonard  S.  Lyon, 
Reginald  E.  Caughey, 
Attorneys  for  Appellant. 


No.  11054 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


International  Carbonic  Engineering  Company, 

Appellant, 
vs. 

Natural  Carbonic  Products,  Inc.,  a  corporation, 
George  Pepperdine  Foundation,  a  corporation,  L. 
H.  Polderman,  W.  L.  Benson  and  C.  B.  Benson,  in- 
dividually and  as  a  copartnership  doing  business  under 
the  fictitious  firm  name  and  style  of  Natural  Carbonic 
Products, 

Appellees. 


BRIEF  FOR   DEFENDANTS-APPELLEES. 


Casimir  a.  Miketta, 
909  Van  Nuys  Building,  Los  Angeles  14, 
Attorney  for  Defendants-Ahpell 


Ward  D.  Foster, 

Of  Counsel.  JUL  ^"  1946 

PAUL  P.  Q'BRIEfM. 

Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  520(L^  OLERK 


TOPICAL  INDEX. 

PAGE 

Brief   summary  of   argument 6 

The  patent  in  suit 8 

The  trial  court  correctly  held  that  the  patent  describes  two  alter- 
native forms  of  the  same  machine 16 

Findings  of  trial  court  should  not  be  disturbed 22 

Unchallenged  findings  support  the  judgment  of  the  trial  court....  26 

Admissions  of  plaintiff's  own  expert  convincingly  show  that  the 
claims  are  invalid 31 

The  claims  do  not  comply  with  R.  S.  4888  and  are  valid S3 

Each  element  and  step  of  the  claims  is  disclosed  in  and  met 
without  inventive  change  in  prior  art  patents 42 

The  patent  in  suit  lacks  invention  in  view  of  the  state  of  the  art  49 

Defendants  have  the  right  to  use  prior  knowledge  in  the  public 
domain    51 

The  patent  in  suit  is  anticipated  by  the  prior  construction  and 
operation  of  the  Martin  machine 51 

The  claims  are  for  aggregations  of  old  elements  and  steps  and 
invalid  62 

Plaintiffs  admit  that  defendants'  machine  contains  the  same  ele- 
ments, operating  in  the  same  manner,  as  the  elements  of  prior 
art  machines  65 

The  acts  of  defendants  do  not  constitute  infringement 67 

Conclusion 68 

Chart  No.  I  facing  p.  19 

Overlay  for  Chart  I facing  p.  19 

Chart  No.  II  facing  p.  20 

Chart  No.  Ill  facing  p.  60 


u. 

TABLE  OF  AUTHORITIES  CITED. 

Cases.  page 

Adamson  v.  Gilliland,  242  U.  S.  350,  61  L.  Ed.  356 23 

Alijandro,  The,  56  Fed.  621 23 

Altoona    Publix    Theatres    v.    American    Tri-Ergon    Corp.,    294 

U.  S.  477 16 

Atlantic  Works  v.  Brady,  107  U.  S.  192 49 

Belding  Mfg.  Co.  v.  Challenge  Corn  Planter  Co.,  152  U.  S.  100  50 
Chas.  H.  Lilly  Co.,  et  al.  v.  I.  F.  Laucks,  Inc.,  68  F.  (2d)  175....  23 
Cinema  Patents  Company,  Inc.  v.  Columbia  Pictures  Corp.,  80 

F.  (2d)  332 65 

Coffin  V.  Ogden,  85  U.  S.  120 62 

Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S.  609 13 

Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210  U.  S. 

405  16 

Fay  V.  Cordesman,  109  U.  S.  408 13 

Fernandez  v.  Phillips  et  al.,  136  F.  (2d)  404 50,  64 

General  Electric  Co.  v.  Wabash  Co.,  304  U.  S.  364 40 

Greene   Process  Metal   Co.  v.   Washington  Iron  Works,  84  F. 

(2d)    892 50 

Hailes  v.  Van  Wormer,  20  Wall.  353 6,  64 

Hann  v.  Venetian  Blind  Corporation,  et  al..  Ill  F.   (2d)  455.— 

2?>,  25 

Honolulu  Oil  Corp.  v.  Halliburton,  306  U.  S.  550 41 

Hubbell  V.  United  States,  179  U.  S.  77 13 

Hultman  v.  Tevis,  82  F.  (2d)  940 30 

Humphreys  Gold  Corp.  v.  Lewis,  90  F.  (2d)  896 30 

Incandescent  Lamp  Patent  case,  159  U.  S.  465 38 

John  Bean  Manufacturing  Company  et  al.  v.  Creagmile  et  al., 
123  F.  (2d)  182...: 49 

Kings  County  Raisin  &  Fruit  Co.  v.  United  States  Consolidated 
Seeded  Raisin  Co.,  185  Fed.  59 61 


m. 

PAGE 

Knapp  V.  Morse,  150  U.  S.  221 65 

LilHg  V.  Union  Sulphur  Co.,  87  F.  (2d)  277 23 

Lincoln  Engineering  Co.  v.  Stewart-Warner,  303  U.  S.  545 65 

Marchus  v.  Drudge,  et  al.,  136  F.  (2d)  602 23 

Market  Street  Cable  Ry.  Co.  v.  Rowley,  155  U.  S.  621 50 

Mason  v.  Anderson-Cottonwood  Irr.  Dist.,  126  F.  (2d)  921 30 

Metals  Recovery  Co.  v.  Anaconda  Copper   Mining  Co.,  31    F. 

(2d )    100  38 

Metro-Goldwyn-Mayer  Corporation  v.  Fear,  104  F.  (2d)  892 23 

Monogram  Mfg.  Co.  v.  F.  &  H.  Manufacturing  Co.,  144  F.  (2d) 

412  59 

Mutual  Life  Insurance  Co.  of  New  York  v.  Wells  Fargo  Bank 

&  Union  Trust  Co.,  86  F.  (2d)  585 30 

Nye  Tool  &  Machine  Works  v.   Crown  Die  &  Tool  Co.,  292 

Fed.  85 1  16 

O'Reilly  et  al.  v.  Morse  et  al.,  15  How.  62,  14  L.  Ed.  601 35 

Oscar  B,  121  Fed.  978 23 

Otis  Elevator  Co.  v.  Pacific  Finance  Corp.  et  al.,  71  F.  (2d)  641  40 
Peck  et  al.  v.  Shell  Oil  Company,  Inc.,  et  al.,  142  F.  (2d)  141....  65 

Pickering  v.  McCullough,  104  U.  S.  310 65 

Railway  Supply  Co.  v.  Elvira  Iron  Co.,  244  U.  S.  285 5,  50 

Reinharts,  Inc.  v.  Caterpillar  Tractor  Company,  85  F.  (2d)  628..  16 

Roberts  v.  Ryer,  91  U.  S.  150 50 

Sargent  v.  Hall  Safe  and  Lock  Company,  114  U.  S.  63 13 

Sayles  v.  Chicago  &  N.  W.  R.  Co.,  Fed.  Case  No.  12,415 59 

Shull  Perforating  Co.,  Inc.  v.  Cavins  et  al.,  94  F.  (2d)  357 40 

Smith  v.  Nichols,  21  Wall.  112 50 

Smith  v.  Snow,  294  U.  S.  1 16 

Toledo  Pressed  Steel  Co.  v.   Standards  Parts,  Inc.,  307  U.   S. 
350    65 


IV. 

PAGE 

United  Carbon  Company  et  al.  v.   Binney  &   Smith  Company, 

317  U.  S.  228 36 

United  States  v.  Los  Angeles  Soap  Co.,  83  F.  (2d)  875 30 

White  V.  Dunbar,  119  U.  S.  47,  30  L.  Ed.  303 33 

Wilson  &  Willard  Mfg.  Co.  v.  Union  Tool  Co.,  et  al.,  249  U.  S. 

729   17,  32 

Statutes. 

Revised  Statute  4888  (35  U.  S.  C.  33) 6,  33,  38,  51,  68 

Rules  of  Civil  Procedure,  Rule  52(a) 22 


No.   11054 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


International  Carbonic  Engineering  Company, 

Appellant, 
vs. 

Natural  Carbonic  Products,  Inc.,  a  corporation, 
George  Pepperdine  Foundation,  a  corporation,  L. 
H.  Polderman,  W.  L.  Benson  and  C.  B.  Benson,  in- 
dividually and  as  a  copartnership  doing  business  under 
the  fictitious  firm  name  and  style  of  Natural  Carbonic 
Products, 

Appellees. 


BRIEF   FOR   DEFENDANTS-APPELLEES. 


Plaintiff- Appellant*  (substituted  for  two  joint  plain- 
tiffs) is  the  parent  Delaware  corporation  holding  legal 
title  to  a  large  number  of  patents  relating  to  the  manu- 
facture   of    solid    carbon    dioxide,    commonly    known    as 


*Appellant  shall  be  referred  to  hereafter  as  "plaintiff"  and  appel- 
lees shall  be  referred  to  as  "defendants".  The  printed  record  on 
appeal  is  in  five  volumes,  Volume  IV  constituting  printed  copies  of 
exhibits.  Certain  physical  exhibits  have  not  been  reproduced  but 
are  available  for  use  on  appeal  by  stipulation.  Reference  to  the 
printed  record  will  hereafter  be  identified  by  volume  and  page  only. 
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dry  ice.  The  other  original  plaintiff  was  a  subsidiary 
Delaware  corporation  holding  rights  to  issue  licenses  un- 
der these  patents.  Plaintiff  does  not  itself  manufacture 
machines  nor  engage  in  the  manufacture  of  dry  ice. 

Defendant  Natural  Carbonic  Products,  Inc.,  and 
later  Natural  Carbonic  Products,  a  co-partnership, 
was  engaged  in  manufacturing  solid  carbon  dioxide  or 
'dry  ice  in  block  form  and  had  a  plant  near  Niland  in 
Imperial  V^alley,  California.  Defendant  was  using  two 
types  of  presses — Frick  presses  and  H.  P.  M.  presses. 
Plaintiff  filed  action  alleging  infringement  of  claims  4, 
31,  32,  33,  34  and  36  (relating  to  a  machine  or  press) 
and  claims  38  and  39  (relating  to  a  method  of  procedure) 
of  patent  No.  2,025,698  issued  to  Cole  and  McLaren  in 
December  of  1935.  The  case  was  tried  over  a  period  of 
seven  weeks  before  the  late  Judge  Ralph  E.  Jenney,  sitting 
in  the  Southern  District  of  California,  Central  Division. 
The  detailed  and  comprehensive  decision  of  the  Trial 
Judge  is  reported  at  57  F.  Supp.  248.  62  USPQ  412,  and 
appears  here  as  Vol.  V.  The  patent  in  suit  was  held 
invalid  on  a  number  of  sound  grounds  discussed  in  the 
Trial  Court's  decision. 

The  Trial  Court  made  thirty-one  specific  findings  of 
fact  [I.  71-82].  As  shown  by  the  specification  of  errors 
appearing  page  21  of  plaintiif's  brief  on  appeal,  only 
eleven  of  these  findings  are  alleged  to  be  in  error.  The 
table  appearing  on  page  7  of  this  (defendants')  brief 
enumerates  these  eleven  findings  and  locates  discussion 
thereof  in  both  plaintiff's  and  defendants'  briefs  so  that 
the  work  of  this  Court  in  considering  the  appeal  can  be 
facilitated. 

The  unchallenged  findings  (particular  Findings  22,  23, 
26  and  27)  and  the  evidence  in  this  case  convincingly 
show  that  long  before  Cole  and  McLaren  filed  their  ap- 
plication for  the  patent  in  suit  solid  carbon  dioxide  was 
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known  as  an  article  of  commerce.  The  physical  properties 
of  carbon  dioxide  were  well  known.  Carbon  dioxide 
(CO2)  is  normally  a  gas  but  when  subjected  to  high 
pressure  it  is  converted  into  a  liquid.  When  the  pressure 
upon  the  litjuid  is  rapidly  reduced  (as  by  injecting  liquid 
CO2  into  a  chamber),  the  liquid  CO2  evaporates  in  part 
and  the  rest  of  the  liquid  forms  a  solid  known  as  carbon 
dioxide  snow.  The  unsolidified  gas  is  normally  returned 
to  the  liquefying  system  for  reuse.  The  snow  is  com- 
pressed into  blocks  in  the  same  manner  that  any  other 
material,  such  as  clay,  salt,  scrap  metal,  cottonseed,  etc., 
is  pressed  into  blocks. 

Carbon  dioxide  snow  was  made  in  1845  and  its  manu- 
facture is  a  classical  college  demonstration.  The  inherent 
natural  property  of  carbon  dioxide  to  exist  in  liquid, 
gaseous  and  solid  forms  simultaneously  at  the  so-called 
triple  point  was  known  for  many  years  prior  to  Cole 
and  McLaren  [I.  206].  This  triple  point  occurs  at  about 
60  pounds  pressure.  The  solid  carbon  dioxide  formed 
below  triple  point  pressure  is  indistinguishable  from  the 
solid  formed  above  triple  point,  except  to  experts.  The 
patent  in  suit  does  not  mention  triple  point  solidification 
[III.  1133,  1134,  1135]. 

Plaintiff's  expert,  Dr.  Jones,  admitted  that  he  person- 
ally knew  blocks  of  solid  CO2  were  being  commercially 
made  in  this  country  in  1924  [I.  211,  268-269].  Patents 
showing  presses  for  making  large  blocks  of  dry  ice  were 
published  as  early  as  1895  [British  patent  No.  7436  to 
Elworthy,  Dfts.  Ex.  EE-27;  IV.  1539-1546].  Plain- 
tiff's expert  also  admitted  that  sticks  or  rods  of  solid 
CO2  were  made  and  used  by  dermatologists  and  the  medi- 
cal profession  prior  to  1926  and  long  prior  to  the  filing 
date  (May,  1928)  of  the  patent  in  suit.  These  devices 
were  similar  to  those  shown  in  the  Fleming  and  Julius 
patents    [Dfts.   Exs.   EE-8  and  EE-9;   IV.    1444-1450]. 


Large  scale  commercial  manufacture  of  solid  CO2  was 
conducted  in  1925  in  the  so-called  Martin  snow  tanks. 
Because  of  their  simplicity  and  cheapness,  snow  tanks 
were  used  extensively  in  nine  or  ten  plants  between  the 
years  1925  and  1934. 

A  snow  tank  is  shown  in  Plaintiff's  Ex.  6  [IV.  1330]. 
Unchallenged  Finding  22  well  describes  the  construction 
and  operation  of  a  snow  tank. 

Claims  4,  31,  32,  33,  34  and  36  relate  to  a  press.  But 
presses  are  old;  brick  have  been  made  for  a  century  in 
presses  which  have  a  mold  including  side  walls,  a  mov- 
able bottom,  and  a  pressing  plunger  or  head.  The  side 
walls  of  a  mold  hold  and  restrain  the  material  which  is 
being  compressed  therein,  whether  it  is  clay,  cotton,  cot- 
tonseed, salt  for  cattle  salt-blocks,  or  ordinary  snow 
which  youngsters  are  pressing  into  blocks  for  snow  forts. 
The  pressing  plunger  exerts  pressure;  its  function  does 
not  change  with  the  material  in  the  chamber  or  mold. 
There  is  no  invention  in  substituting  an  hydraulic  means 
for  a  mechanical  means  for  moving  the  pressing  plunger. 
The  elements  of  the  press  of  the  claims  of  the  patent  in 
suit  can  be  found  in  any  one  of  many  old  presses.  The 
press  of  the  patent  contains  the  same  old  elements  in  the 
same  relationship,  with  the  same  old  functions. 

Defendants  proved  during  trial  and  plaintiff's  expert 
admitted  that  prior  to  the  asserted  date  of  invention  of 
the  patent  in  suit  a  man  skilled  in  the  art  possessed  all 
of  the  knowledge  necessary  to  build  and  operate  a  press 
as  claimed  in  the  patent  in  suit.  Such  man  knew  the 
physical  properties  of  CO2  and  the  conditions  under  which 
it  would  solidify  [I.  206,  268,  269-270,  367-368;  III. 
1101-1104,  1162].  Such  man  knew  what  thickness  of 
walls  to  use  in  the  press  [III.  1103-1104];  what  size 
block  was  commercially  desired  [II.  616;  III.  1165-1167, 
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1177-1178]  ;  what  size  inlet  for  liquid  CO2  should  be  used 
[III.  1103-1105,  1165-1167];  and  what  the  relative  size 
of  inlets  and  outlets  to  the  solidification  chamber  should 
be  [III.  1105-1106,  1165-1167].  Such  man  working  in 
this  art  knew  that  presses  with  a  removable  head  and  a 
plung-er  were  available  [I.  214-215] ;  he  also  knew  of 
the  snow  tank,  the  fact  that  snow  had  been  compressed 
into  blocks  by  the  use  of  an  hydraulic  press  [I.  240-241, 
264-265,  357-362],  and  many  other  factors. 

Such  prior  knowledge  is  set  forth  in  unchallenged  Find- 
ing 23.  Such  prior  knowledge  was  considered  by  the 
Trial  Court  in  rendering  its  opinion  [see  V.  1645-1648]. 
There  is  no  invention  in  applying  this  knowledge  to  the 
prior  patents. 

"A  mere  carrying  forward  of  the  original  thought, 
a  change  only  in  form,  proportions  or  degree,  doing 
the  same  thing  in  the  same  way,  by  substantially  the 
same  means,  with  better  results,  is  not  such  an  in- 
vention as  will  sustain  a  patent." 

Railway  Supply  Co.  v.  Elvira  Iron  Co.,  244  U.  S. 
285,  292. 

In  the  snow  tank  operation  [illustrated  in  Pltfs.  Ex.  6; 
IV.  1330]  solidified  CO2  was  made  in  the  tank  and  then 
shoveled  into  a  mold  and  compressed  into  a  block  in  the 
adjacent  press.  This  was  common  practice  in  1925.  In 
1925  Mr.  James  W.  Martin  constructed  and  commercially 
used  a  unitary  press  wherein  the  snow  was  formed  and 
compressed  in  one  machine.  He  simply  brought  the  parts 
together,  and  the  desirability  of  doing  this  was  previously 
indicated  by  Elworthy,  Haynes,  and  other  patentees. 

The  Martin  machine  is  illustrated  in  Defendants'  Ex. 
L  [IV.  1373]. 


Large  scale  commercial  manufacture  of  solid  CO2  was 
conducted  in  1925  in  the  so-called  Martin  snow  tanks. 
Because  of  their  simplicity  and  cheapness,  snow  tanks 
were  used  extensively  in  nine  or  ten  plants  between  the 
years  1925  and  1934. 

A  snow  tank  is  shown  in  Plaintiff's  Ex.  6  [IV.  1330]. 
Unchallenged  Finding  22  well  describes  the  construction 
and  operation  of  a  snow  tank. 

Claims  4,  31,  32,  33,  34  and  36  relate  to  a  press.  But 
presses  are  old;  brick  have  been  made  for  a  century  in 
presses  which  have  a  mold  including  side  walls,  a  mov- 
able bottom,  and  a  pressing  plunger  or  head.  The  side 
walls  of  a  mold  hold  and  restrain  the  material  which  is 
being  compressed  therein,  whether  it  is  clay,  cotton,  cot- 
tonseed, salt  for  cattle  salt-blocks,  or  ordinary  snow 
which  youngsters  are  pressing  into  blocks  for  snow  forts. 
The  pressing  plunger  exerts  pressure;  its  function  does 
not  change  with  the  material  in  the  chamber  or  mold. 
There  is  no  invention  in  substituting  an  hydraulic  means 
for  a  mechanical  means  for  moving  the  pressing  plunger. 
The  elements  of  the  press  of  the  claims  of  the  patent  in 
suit  can  be  found  in  any  one  of  many  old  presses.  The 
press  of  the  patent  contains  the  same  old  elements  in  the 
same  relationship,  with  the  same  old  functions. 

Defendants  proved  during  trial  and  plaintiff's  expert 
admitted  that  prior  to  the  asserted  date  of  invention  of 
the  patent  in  suit  a  man  skilled  in  the  art  possessed  all 
of  the  knowledge  necessary  to  build  and  operate  a  press 
as  claimed  in  the  patent  in  suit.  Such  man  knew  the 
physical  properties  of  CO2  and  the  conditions  under  which 
it  would  solidify  [I.  206,  268,  269-270,  367-368;  III. 
1101-1104,  1162].  Such  man  knew  what  thickness  of 
walls  to  use  in  the  press  [III.  1103-1104];  what  size 
block  was  commercially  desired  [II.  616;  III.  1165-1167, 
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1177-1178]  ;  what  size  inlet  for  liquid  CO2  should  be  used 
[III.  1103-1105,  1165-1167];  and  what  the  relative  size 
of  inlets  and  outlets  to  the  solidification  chamber  should 
be  [III.  1105-1106,  1165-1167].  Such  man  working  in 
this  art  knew  that  j^resses  with  a  removable  head  and  a 
plunger  were  available  [I.  214-215];  he  also  knew  of 
the  snow  tank,  the  fact  that  snow  had  been  compressed 
into  blocks  by  the  use  of  an  hydraulic  press  [I.  240-241, 
264-265,  357-362],  and  many  other  factors. 

Such  prior  knowledge  is  set  forth  in  unchallenged  Find- 
ing 23.  Such  prior  knowledge  was  considered  by  the 
Trial  Court  in  rendering  its  opinion  [see  V.  1645-1648]. 
There  is  no  invention  in  applying  this  knowledge  to  the 
prior  patents. 

"A  mere  carrying  forward  of  the  original  thought, 
a  change  only  in  form,  proportions  or  degree,  doing 
the  same  thing  in  the  same  way,  by  substantially  the 
same  means,  with  better  results,  is  not  such  an  in- 
vention as  will  sustain  a  patent." 

Railway  Supply  Co.  v.  Elvira  Iron  Co.,  244  U.  S. 
285,  292. 

In  the  snow  tank  operation  [illustrated  in  Pltfs.  Ex.  6; 
IV.  1330]  solidified  CO2  was  made  in  the  tank  and  then 
shoveled  into  a  mold  and  compressed  into  a  block  in  the 
adjacent  press.  This  was  common  practice  in  1925.  In 
1925  Mr.  James  W.  Martin  constructed  and  commercially 
used  a  unitary  press  wherein  the  snow  was  formed  and 
compressed  in  one  machine.  He  simply  brought  the  parts 
together,  and  the  desirability  of  doing  this  was  previously 
indicated  by  Elworthy,  Haynes,  and  other  patentees. 

The  Martin  machine  is  illustrated  in  Defendants'  Ex. 
L  [IV.  1373]. 


"Merely  bringing  old  devices  into  juxtaposition 
and  there  allowing  each  to  work  out  its  own  efifect 
without  the  production  of  something  novel,  is  not 
invention." 

Hailes  v.  Van  Wormcr,  20  Wall.  353,  368. 

It  is  contended  that  if  any  invention  was  made,  such 
invention  was  made  and  reduced  to  commercial  practice 
by  Martin  in  1925;  it  certainly  was  not  made  by  Cole 
and  McLaren. 

In  view  of  the  wealth  of  prior  knowledge,  as  indicated 
by  uncontradicted  evidence  and  unchallenged  findings,  the 
Court  may  well  ask:  "What  did  Cole  and  McLaren  in- 
vent?" 

Plaintiff  admitted,  in  its  bill  of  particulars: 

"Plaintiffs  do  not  assert  in  this  case  that  any  ele- 
ment of  any  of  said  claims  is  in  and  of  itself  new 
and  patentable  apart  from  the  combination  defined 
in  the  claims."   [I.  3]. 

The  plaintiff  should  have  stated,  with  greater  truthful- 
ness: "There  is  nothing  new  and  patentable  in  any  of 
the  claims." 

Brief  Summary  of  Argument. 

The  patent  in  suit  was  inadvertently  issued.  The  Pat- 
ent Ofhce  did  not  consider  prior  patents  before  the  Trial 
Court  and  knowledge  of  prior  use  by  Martin  was  not 
presented  to  the  examiner. 

The  file  history  shows  that  the  claims  had  to  be  limited 
to  a  closed  or  sealed  chamber.  Many  claims  are  incom- 
plete and  inoperative.  The  claims  are  invalid  for  failure 
to  comply  with  R.  S.  4888. 
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The  patent  in  suit  is  invalid  because  the  claims  do  not 
define  an  invention  and  the  patent  was  not  issued  to  the 
first  inventors  of  that  which  is  defined  in  the  claims. 

The  unchallenged  findings  and  the  prior  patents  and 
knowledge  show  that  there  is  no  invention  in  the  patent 
in  suit. 

The  claims  are  completely  anticipated  by  the  prior  use 
by  Martin  in  the  spring  of  1925,  three  years  before  the 
patent  in  suit  was  applied  for. 

The  claims  are  invalid  on  the  ground  that  they  cover 
an  aggregation  of  old  elements  without  new  or  unex- 
pected result. 

Since  the  patent  is  invalid,  the  question  of  infringement 
is  moot;  defendants  use  knowledge  which  is  in  the  public 
domain. 

Appellant's  Specification  of  Errors  Discussed  in  Discussed  in 

(Plaintiff's  Brief,  page  21 )  Plaintiff- Appelant's  Defendants- Appellees' 

Brief  Brief 

Number    Finding        Record  Page  Page  Page 

1  28  80  22,30-42  ^42-48 

2  18,  19  75-76  22-23, 42-68  51-62 

3  23,29  78,81  24-25,71-91       27-30;  4.2-4.8 

4  20  76  25,69-71  31-33 

5  21  76  26,90-95  33-41 

6  24  79  26-27,96-101  62-65 

7  16  75  27-28,77-89  16-22 

8  30  81  28-29,101-117  67-68 
31  82  No  discussion  65-66 


The  Patent  in  Suit. 

Before  discussing  the  reasons  why  the  patent  in  suit  is 
invalid,  this  Court  should  consider  the  background  of  the 
patent  and  its  patentees. 

Harry  W.  Cole  was  manager  of  General  Carbonic 
plants  in  New  York  and  thereabouts  in  1924  and  follow- 
ing years  [I.  323].  Malcolm  W.  McLaren  was  superin- 
tendent of  the  Long  Island  City  plant  of  General  Car- 
bonic, this  plant  being  located  at  Sixth  and  East  River. 

J.  W.  Martin  was  employed  by  Prest-Air  Corp.,  later 
known  as  Dry  Ice  Corp.,  during  1925  to  1928.  In  Jan- 
uary of  1925  he  built  his  unitary  machine  for  making 
blocks  of  CO2.  The  machine  was  placed  in  operation  at 
the  Maspeth,  Long  Island  City  plant  of  Liquid  Carbonic 
in  March  of  1925  [II.  538-539].  Martin  and  Dry  Ice 
Corp.  made  dry  ice  at  the  plants  of  Liquid  Carbonic  and 
General  Carbonic  because  they  wanted  to  be  at  the  source 
of  the  liquid  carbon  dioxide. 

McLaren  filed  an  application  for  patent  alleging  to  be 
the  sole  inventor  thereof,  on  October  29,  1926  [Defts. 
Exs.  00,  00-1,  and  00-2].  This  application  showed 
a  horizontal  type  machine  for  making  solid  carbon  dioxide 
and  pressing  it  into  blocks.  This  sole  McLaren  applica- 
tion was  abandoned  by  predecessors  of  plaintiif.  Mc- 
Laren admitted  during  trial  that  several  of  the  sworn 
statements  in  his  patent  application  are  untrue  and  were 
known  to  him  to  be  untrue  at  the  time  he  signed  the 
application  [III.  1029-1031]. 

''Q.  Do  you  wish  the  court  to  understand  that  it 
is  now  your  statement  that  you  should  not  have 
signed  this  oath  on  page  18  of  Defendants'  Exhibit 


00,  where  you  swore  that  you  beHeved  yourself  to 
be  the  original,  first  and  sole  inventor  of  the  im- 
provement in  method  and  apparatus  for  forming 
gases  into  solid  blocks,  described  and  claimed  in  the 
foregoing  specification?     A.     I  do."    [III.    1033.] 

There  is  evidence  to  show  that  McLaren  derived  his 
knowledge  from  Martin :  this  explains  the  reason  for  his 
testimony. 

Martin  had  filed  an  application  for  patent  December  6, 
1926  (about  one  and  one-half  years  before  the  fiHng 
of  the  patent  in  suit)  [Defts.  Ex.  Q],  such  application 
disclosing  the  formation  of  snow  and  its  compression  into 
blocks  in  the  same  apparatus.  This  application  was  also 
owned  by  plaintifif's  predecessor  and  was  abandoned  in 
1935,  even  though  it  contained  allowed  claims  particularly 
directed  to  substantially  the  same  apparatus  and  operation 
as  the  patent  in  suit. 

It  appears,  therefore,  that 

1.  Cole  and  McLaren  were  not  in  fact  joint  in- 
ventors. 

2.  Plaintiff's  predecessor  suppressed  and  con- 
cealed earlier  applications  and  permitted  a  patent  to 
issue  to  those  who  were  not  in  fact  the  first  in- 
ventors. 

Patent  No.  2,025,698  in  suit  [Filed  May  22,  1928]  de- 
scribes an  arrangement  wherein  carbon  dioxide  gas  is 
drawn  into  the  system  by  an  exhauster  1 1  and  stored  in  a 
gas  holder  12.  The  gaseous  carbon  dioxide  in  the  gas 
holder    12    and    in    the    lines    connected    thereto    is    at    a 
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pressure  of  less  than  2  pounds  [II.  655;  I.  196].  The 
gas  is  then  placed  under  high  pressure  by  the  compressor 
15  and  sent  by  line  16  through  an  oil  separator  21,  then 
through  a  condenser  24  and  through  a  filter  or  moisture- 
eliminator  30.  The  now  cold,  liquefied  gas  is  sent  by 
lines  38  and  51  to  a  nozzle  extending  into  the  press.  In 
Fig.  1  the  nozzle  extends  into  the  lower  part  of  chamber 
50  which,  with  the  bottom  chamber  60,  forms  the  snow 
and  compression  chamber. 

The  press  shown  in  Fig.  1  is  also  shown  in  enlarged 
form  in  Fig.  2  of  the  patent.  This  press  includes  the 
chamber  or  container  composed  of  the  upper  and  lower 
sections  50  and  60,  and  is  provided  with  a  pressing  plunger 
61  and  with  a  closure  lid  or  head  70.  The  pressing  plunger 
and  the  head  are  movable  by  fluid  pressure,  hydraulic, 
or  other  means.  That  portion  of  the  liquid  carbon  dioxide 
which  does  not  form  snow  is  discharged  from  the  press 
and  conveyed  by  line  80  to  an  exhauster  81.  The  ex- 
hauster actually  withdraws  or  sucks  this  gas  out  of  the 
snow  chamber  and  pushes  it  through  the  expansion  tank 
82  and  line  83  back  again  into  the  gas  holder   12. 

In  the  event  the  pressure  in  line  80  (and  chambers  50 
and  60  or  in  chamber  100  in  Fig.  5)  falls  below  the  pres- 
sure in  82  or  83,  then  valve  84  opens  to  let  gas  flow  in 
the  direction  of  the  arrows  through  the  valve,  thereby 
preventing  the  exhauster  81  from  creating  a  high  vacuum 
in  80,  50  and  60. 

The  patent  states: 

''Around  the  exhauster  81  a  by-pass  is  provided 
in  which  is  a  diaphragm  valve  84  which  may  be  set 
to  maintain  automatically  a  definite  pressure  condi- 
tion within  the  interconnected  chambers  50  and 
50    *    *    *."    (Page2,  col.  1,  lines  14-18.) 
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Therefore,  the  definite  pressure  referred  to  in  the  claims 
is  a  pressure  of  1  pound,  ^  pound,  zero,  or  slightly  below 
zero,  as  stated  by  plaintiff's  expert  [III.  1135].  The  only 
means  for  maintaining  such  "definite"  pressure  is  the 
exhauster  81  and  automatic  valve  84. 

It  is  also  to  be  noted  that  the  flow  of  liquid  carbon 
dioxide  into  the  press  is  controlled  automatically  by  valve 
39  [II.  654].  It  is  evident,  therefore,  that  Cole  and  Mc- 
Laren desire  to  form  snow  in  the  chambers  50-60  of  Figs. 
1  and  2  (or  in  the  chamber  100  of  the  alternative  form 
of  press)  without  at  any  time  permitting  the  pressure  to 
exceed  about  1  or  2  pounds  gauge.  They  made  provision, 
by  exhauster  81,  to  suck  or  withdraw  all  gas  from  the 
press  and  drive  it  into  the  tank  82  and  gas  holder  12. 

Since  the  exhauster  81  is  connected  by  line  80  to  the 
chamber  of  the  press,  it  had  to  be  sealed  and  made  gas 
tight  by  the  head  70.  When  the  alternative  press  of  Fig. 
5  is  used,  then  the  liquid  carbon  dioxide  is  introduced 
through  the  nozzle  opening  51(a),  the  unsolidified  gas  is 
withdrawn  from  the  chamber,  and  the  bottom  of  the  cham- 
ber is  closed  gas-tight  by  means  of  the  closure  107. 

When  Cole  and  McLaren  speak  of  a  closed  chamber 
they  mean  a  chamber  that  is  actually  sealed  from  the 
atmosphere;  gas  tight;  hermetically  sealed;  capable  of 
holding  a  pressure  of  50  pounds  [I.  285].  The  history 
of  proceedings  had  in  the  Patent  Office  while  the  patent 
in  suit  was  being  prosecuted  definitely  shows  that  Cole 
and  McLaren  purposely  amended  their  claims  so  as  to 
refer  to  a  gas-tight  chamber  or  closed  chamber.  In  dis- 
tinguishing from  the  prior  references  they  called  attention 
to  the  fact  that  the  claims  were  amended  by  the  insertion 
of  the  words  "gas  tight,"  stating: 

''Moreover,  this  clearly  differentiates  this  invention 
from  the  disclosures  in  El  worthy  and  Holden." 
[Defts.  Ex.  PP,  pp.  36-37.] 
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With  reference  to  claim  8,  which  they  were  soliciting, 
the  Patent  Office  stated: 

"It     specifies     a     closed     compression     chamber." 
[Defts.  Ex.  PP,  p.  39.] 

As  late  as  November  18,  1935,  the  patentees  were  repre- 
senting to  the  Patent  Office  that  the  step  of  "withdrawing 
the  unsolidified  gas"  was  an  important  distinction  [Ex. 
PP,  p.  137]  and  that  "*  *  *  these  claims  definitely 
require  a  compression  chamber  that  is  closed  from  atmos- 
phere *  *  *"  [Ex.  PP.  p.  138].  Every  claim  in  suit 
emphasizes  that  the  chamber  in  which  the  carbon  dioxide 
is  solidified  and  compressed  is  sealed  or  closed.  The  fol- 
lowing tabulation  quotes  the  words  in  each  claim: 


Claim  4 
Claim  31 
Claim  32 
Claim  33 


"closed  compression  chamber"; 

"normally  closed  and  gas-tight"; 

closed  "to  seal  the  chamber  gas-tight"; 

closure  "in  chamber  closing  position"  is  "to 
seal  chamber  from  atmosphere" ; 

Claim  34 :    "sealing  the  chamber  from  the  atmosphere" ; 

Claim  36:    "to  seal  the  chamber  from  atmosphere"; 

Claim  38 :     "closed  chamber  that  is  sealed  from  the  at- 
mosphere" ; 

Claim  39:    "chamber  that  is  closed  to  atmosphere." 
Having  thus  voluntarily  limited  themselves  at  the  insist- 
ence of  the  Patent  Office,  these  words  become  words  of 
limitation.     These  limitations  can  not  be  disregarded. 

"In  patents  for  combinations  of  mechanism,  limita- 
tions and  provisos,  imposed  by  the  inventor,  especially 
such  as  were  introduced  into  an  application  after  it 
had  been  persistently  rejected,  must  be  strictly  con- 
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strued,  against  the  inventor,  and  in  favor  of  the  pub- 
He,  and  looked  upon  as  in  the  nature  of  disclaimers." 

Sargent   v.    Hall   Safe   and   Lock   Company,    114 
U.  S.  63,  at  86. 

Also  see: 

Fay  V.  Cordesman,  109  U.  S.  408,  420; 

Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204 
U.  S.  609,617; 

Hubbell  V.  United  States,  179  U.  S.  77,  80. 

The  patent  is  limited  to  what  is  defined  in  the  claims  in 
suit.  Since  the  elements  are  few,  the  essence  of  the  claims 
is  shown  in  tabulated  form : 


chamber 

mold  or 

container 

closure 
lid  or 
head 

means 

for 
opening 
chamber 

supply 

or 
inlet 

outlet 
for 
gas 

pressing 
plunger 

means 

for 
moving 
plunger 

Claim    4 

yes 

yes 

yes 

yes 

yes 

yes 

Claim  31 

yes 

yes 

yes 

yes 

yes 

yes 

Claim  32 

yes 

yes 

yes 

yes 

yes 

yes 

Claim  33 

yes 

yes 

yes 

yes 

yes 

Claim  34 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

Claim  36 

yes 

yes 

yes 

yes 

yes 

yes 

yes 

It  is  to  be  noted  that  claim  33  does  not  include  either 
an  inlet  means  or  an  outlet  for  gas.  Claim  31  does  not 
provide  a  closure  or  head  for  the  press.  Claim  4  does  not 
include  an  outlet  for  the  gas.  In  claim  32  there  are  no 
means  provided  for  moving  the  plunger.  All  of  these 
claims,  therefore,  are  incomplete.  Even  plaintiff's  expert 
admitted  that  you  must  always  have  some  way  of  getting 
liquid  gas  into  the  chamber  and  some  means  for  the  escape 
of  the  unsolidified  gas  [I.  226,  227]. 

The  invalidity  of  the  claims  by  reason  of  their  incom- 
pleteness, lack  of  utility,  indefiniteness,  and  failure  to  de- 
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fine  an  invention  in  a  statutory  manner,  is  discussed  in 
greater  detail  on  pages  33  and  41  hereof. 

Claims  38  and  39  purportedly  describe  a  method  but 
there  is  no  justification  for  such  method  claims  in  the 
patent  in  suit.  A  process  was  not  described  in  the  Cole 
and  McLaren  application  when  it  was  filed  and  no  claims 
for  a  process  were  solicited,  as  evidenced  by  Defendants' 
Exhibit  PP.  Seven  and  one-half  years  after  filing  their 
application  and  more  than  two  years  after  many  plants 
were  practicing  the  process,  the  two  method  claims  were 
added  by  an  amendment  on  November  18,  1935  [see  Ex. 
PP].  Although  plaintiff  represented  to  the  Trial  Court 
that  the  Cole  and  McLaren  patent  covered  the  formation 
of  snow  below  and  above  the  triple  point,  plaintiff's  own 
expert  witness  admitted  that  the  specification  and  drawings 
did  not  teach  the  manufacture  of  solidified  CO2  at  the 
triple  point  [IIL  1066].  Moreover,  plaintiff  does  not 
question  Finding  25,  which  states : 

"Claims  38  and  39  do  not  define  or  include  the 
solidification  of  carbon  dioxide  under  triple  point  con- 
ditions."    [I.  79.] 

Plaintiff's  brief  repeatedly  alludes  to  commercial  density 
of  the  block  of  solidified  carbon  dioxide  and  attempts  to 
create  the  impression  that  only  the  machine  of  "Fig.  5" 
is  capable  of  producing  a  block  of  "commercial  density." 
This  is  another  figment  of  plaintiff's  imagination.  The 
patent  in  suit  does  not  instruct  pressing  at  any  par- 
ticular pressure.  It  does  not  mention  the  pressure  to  be 
used  in  squeezing  the  snow  into  a  block.  In  describing  the 
operation  it  simply  states  that  as  the  plunger  advances  it 
compresses  the  solidified  carbon  dioxide  into  a  solid  cake  j 
(p.  2  of  patent,  col.  2,  lines  1-2).  Plaintiff's  expert  ad- 
mitted that  the  patent  did  not  state  a  numerical  value  for 
density  of  the  compressed  block  [III.  1180].    The  fact  re- 
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mains  that  one  can  operate  a  press  so  as  to  compress  the 
material  with  more  or  less  pressure;  when  higher  pres- 
sures are  used  the  block  will  be  of  greater  density  than 
when  lower  pressures  are  used.  Plaintiff's  expert  cor- 
rectly stated  that  the  presses  of  the  patent  and  any  press 
may  be  used  in  producing  blocks  of  variable  density  [III. 
1179-1180]. 

Plaintiff's  repeated  comments  about  density  are  there- 
fore another  attempt  to  confuse  the  issue  or  to  try  the 
case  upon  fictitious  issues  and  on  premises  which  can  not 
be  found  in  the  patent  in  suit. 

Plaintiff  also  devotes  much  verbiage  to  a  purported 
distinction  between  the  patent  in  suit  and  the  prior  art, 
by  talking  about  tamping.  This  is  another  imaginative 
issue.  Plaintiff  attempts  to  contend  that  the  machine  of 
''Fig.  5"  permits  the  formation  of  a  block  of  carbon  diox- 
ide in  a  single  compressive  movement  of  the  piston  but 
does  not  explain  why  any  other  press  equipped  with  a 
piston  could  not  also  squeeze  a  charge  of  snow  into  a 
block  with  but  a  single  compressive  movement  of  the 
piston. 

Attention  is  specifically  called  to  the  fact  that  there  is 
nothing  in  the  claims  which  defines  a  structure  or  a  mode 
of  operation  which  requires  that  the  compression  of  snow 
be  carried  out  by  a  single  compressive  movement  of  the 
piston.  The  claims  of  the  patent  in  suit  do  not  exclude 
tamping  or  the  repeated  compaction  of  solidified  carbon 
dioxide  by  repeated  compression  strokes  until  a  single 
solid  block  is  obtained. 

When  the  claims  of  the  patent  are  stripped  of  their 
unnecessary  verbiage  and  the  actual  elements  are  exam- 
ined, it  is  seen  that  plaintiff's  assertions  are  baseless  and 
that  the  patent  in  suit  is  invalid.  As  stated  by  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit : 
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"It  is  not  the  title  that  interests  us,  but  rather  the 
elements  in  the  combination  that  go  to  make  up  the 
claim.  Courts  cannot  place  premiums  upon  tongue- 
twisting  combinations  of  words  that  merely  evidence 
the  ingenuity  and  acuteness  of  a  linguistic  gymnast." 

Nye  Tool  &  Machine  Works  v.  Crown  Die  &  Tool 
'Co.,  292  Fed.  851,  853. 

The  Trial  Court  Correctly  Held  That  the  Patent 
Describes  Two  Alternative  Forms  of  the  Same 
Machine. 

Plaintiff  has  consistently  attempted  to  confuse  the  Court 
by  raising  fictitious  issues  in  the  hope  that  the  Court  will 
lose  sight  of  the  invalid  character  of  the  patent. 

One  fallacious  contention  advanced  by  the  plaintiff  is 
that  this  action  is  for  infringement  of  Fig.  5  of  the  patent 
in  suit.  There  are  one  hundred  and  five  references  to 
Fig.  5  in  plaintiff's  brief.  Fig.  5  is  but  one  exemplary 
drawing  of  the  patent  in  suit.  The  patent  does  not  grant 
rights  upon  a  drawing;  the  scope  of  the  patent  is  defined 
in  the  claims.  The  owner  of  a  patent  does  not  bring  an 
action  for  infringement  of  a  drawing;  the  action  is 
brought  for  alleged  infringement  of  claims. 

"It  is  the  claims  of  a  patent,  not  its  specifications, 
which  measure  the  invention." 

Reinharis,   Inc.,   v.    Caterpillar   Tractor   Company 
(C.  C.  A.  9),  85  F.  (2d)  628,  citing 

Smith  V.  Snow,  294  U.  S.  1,  11 ; 

Altoona  Piihlix  Theatres  v.  American   Tri-Ergon 
Corp.,  294  V.  S.  477,  at  487; 

Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag 
Co.,  210  U.  S.  405,  at  419. 
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Also  see: 

Wilson  ■&  Willard  Mfg.  Co.  v.   Union  Tool  Co. 
et  al.  (C.  C  A.  9),  249  U.  S.  729,  at  734. 

Another  fallacious  assertion  is  that  the  claims  in  issue 
are  directed  to  a  vertical  apparatus  and  that  there  is  some 
mysterious  efficacy  in  the  fact  that  the  apparatus  is  verti- 
cal. In  setting  up  this  straw  man  in  its  brief,  plaintiff 
has  used  the  words  "vertical"  and  "vertically"  more  than 
one  hundred  and  thirty  times.  Repetition  of  the  word 
"vertical"  does  not  change  the  facts,  which  amply  support 
the  Trial  Court's  Finding  16  [I.  74]  reading  as  follows: 

"16.  The  patent  in  suit  describes  two  forms  of 
machines  for  making  blocks  of  solidified  carbon  diox- 
ide, one  illustrated  in  Figs.  1,  2  and  3,  and  the  other 
illustrated  in  Fig.  5.  Both  machines  are  to  be  used 
with  a  liquefying  and  pressure  control  system,  shown 
in  Fig.  1.  The  machine  of  Fig.  2  is  a  horizontal 
machine  and  that  of  Fig.  5  is  a  vertical  machine. 
Both  machines  include  the  same  structural  elements 
and  the  relationship  between  those  elements  is  identi- 
cal in  the  two  machines.  Both  machines  perform  the 
same  function  and  produce  the  same  result." 

Fig.  1  of  the  patent  in  suit  is  a  piping  diagram  showing 
the  system  selected  by  the  patentees  in  handling  a  gas, 
compressing  and  liquefying  the  gas,  expanding  the  gas 
in  a  so-called  snow  chamber,  and  compressing  the  solidified 
gas  into  a  block.  The  press  illustrated  in  Fig.  1  is  a 
horizontal  press.  Figs.  2  and  3  are  enlarged  views  of  this 
horizontal  form  of  press.  As  stated  in  the  patent  (p.  1, 
col.  1,  lines  24-27): 

"Fig.  5  is  a  sectional  elevation  of  a  modified  form 

of  that  part  of  the  mechanism   which   is   shown   in 

Figs.  2  and  3;" 
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Dr.  Jones,  plaintiff's  expert,  admitted  that  the  apparatus 
of  Fig.  5  may  be  substituted  for  the  snow  compressing 
apparatus  appearing  in  Fig.  1  of  the  patent  [I.  197]  and 
further  testified  as  follows : 

"Q.  The  patent  in  suit  illustrates  and  describes 
two  different  forms  of  apparatus.  Both  of  those 
forms  are  commercially  practicable?  A.  That  is 
true. 

The  Court :  Let  us  make  that  clear  for  the  record ; 
just  what  you  mean  by  those  two  forms. 

Mr.  Foster :  One  form  of  apparatus  stated  and 
described  in  the  patent  in  suit  is  that  illustrated  in 
Figs.  1,  2  and  3;  is  that  correct? 

The  Court:    The  horizontal  press? 

Mr.  Foster :   The  horizontal  type.    Figures  2  and  3. 

Q.  With  that  qualification,  your  answer  is  yes? 
A.    Yes. 

Q.  The  other  form  of  apparatus  is  that  illustrated 
in  Figs.  5  and  6  of  the  patent  in  suit?  A.  That  is 
correct. 

Q.  And  both  of  those  two  forms  of  apparatus  are 
to  be  used  with  the  piping  shown  in  Fig.  1,  in  accord- 
ance with  the  statements  of  the  patent?  A.  That  is 
correct."     [III.  1167-1168.] 

"Q.  Do  you  believe  that  with  the  apparatus  illus- 
trated in  Figure  2,  there  could  be  produced  a  block 
of  commercial  size,  10  by  10,  and  of  commercial 
density?    A.     Yes."     [III.  1199.] 
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"O.  And  the  press  of  Fig.  5  can  be  substituted 
for  the  press  shown  in  Fig.  1  ?  A.  It  can  be  so 
substituted. 

Q.  And  used  to  produce  blocks  of  solid  carbon 
dioxide?    A.     Yes. 

Q.  And  the  press  of  Figs.  1  and  2  of  the  patent 
is  also  for  the  purpose  of  producing  blocks  of  solid 
carbon  dioxide? 

A.     Yes."     [I.  272-273.] 

The  patent,  then,  illustrates  a  horizontal  press  and  a 
vertical  press.  These  two  can  be  substituted  one  for  the 
other  in  the  piping  diagram  of  Fig.  1.  Both  of  them  are 
commercially  practicable.  The  ease  with  which  such  sub- 
stitution can  be  made  is  illustrated  by  the  appended  Chart 
I,  which  is  a  simplified  version  of  Fig.  1,  the  vertical  type 
of  press  being  shown  on  the  movable  flap  so  that  its  rela- 
tionship to  the  piping  diagram  may  be  readily  visualized. 

Since  the  horizontal  press  and  the  vertical  press  are 
both  commercially  practicable,  there  is  no  mysterious  effi- 
cacy in  a  vertical  apparatus.  It  may  occupy  somewhat 
less  floor  space  but  the  fact  remains  that  there  is  no 
invention  in  arranging  a  press  so  that  it  points  north, 
south  or  east,  nor  is  there  any  invention  in  turning  a  press 
over  so  that  it  is  vertical  instead  of  horizontal.  As  a 
matter  of  fact,  claims  4,  31,  32,  33  and  36  do  not  specify 
a  vertical  position.  Claim  34  is  the  only  claim  which  spe- 
cifically calls  for  a  vertical  position.  It  is  improper  to 
read  into  a  claim  a  limitation  which  does  not  appear 
therein. 
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Plaintiff  is  objecting  to  Finding  16  and  is  laying  stress 
upon  Fig.  5  and  the  word  "vertical"  in  an  attempt  to  dis- 
tract attention  from  the  fact  that  the  horizontal  press  of 
Figs.  1,  2  and  3  is  substantially  the  same  as  the  press  for 
producing  blocks  of  solid  carbon  dioxide  shown  by 
Elworth  in  British  patent  No.  7436  of  1895  [Defts.  Ex. 
EE27,  IV.  1539-1546].  The  following  diagram  illustrates 
the  substantial  identity  between  the  horizontal  press  of  the 
patent  in  suit  (Chart  II,  Fig.  1)  and  the  horizontal  press 
of  the  old  Elworthy  patent  of  1895  (Chart  II,  Fig.  2). 

It  is  to  be  noted  that  in  the  horizontal  press  of  the 
patent  in  suit  (and  in  Elworthy)  snow  is  formed  in  the 
upper  portion,  then  falls  into  the  lower  portion  and  is 
compressed  in  such  lower  portion.  Plaintiff's  expert  Dr. 
Jones  has  admitted  that  these  two  portions,  and  identified 
by  the  numbers  50  and  60  in  Fig.  1  of  the  patent  in  suit, 
together  constitute  a  chamber. 

"Q.     The  chambers  50  and  60,  together,  constitute 
a  chamber,  do  they  not?    A.    They  do."     [III.  1137.] 

Jones  admitted  that  considerable  variation  in  size  can 
exist  between  50  and  60  [III.  1138].  The  genesis  of  a 
vertical  press  from  a  horizontal  press  is  shown  on  Chart 
II.  Since  considerable  variation  can  exist  between  50  and 
60,  as  admitted  by  Dr.  Jones,  it  is  only  necessary  to  pro- 
gressively reduce  the  size  of  the  chamber  50  (as  indicated 
in  Figs.  3,  4  and  5)  until  such  chamber  is  reduced  to  a 
negligible  size.  The  press  can  then  be  turned  on  its  end 
(Fig.  6)  and  the  result  is  a  vertical  press.  All  claims  of 
the  patent  in  suit  (except  claim  34)  read  upon  Figs.  1  to 
6,  inclusive;  claim  34  reads  upon  Fig.  6. 

It  is  contended  that  there  is  no  invention  in  changing 
the  position  of  an  apparatus  with  respect  to  the  points  of 
the  compass  or  with  respect  to  the  vertical.  It  is  sub- 
mitted that  there  is  no  invention  in  the  size  of  an  appa- 
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ratLis.  It  is  submitted  that  there  is  no  invention  in 
changing  form.  Tt  is  submitted  that  there  is  no  inven- 
tion in  changing  the  proportions  of  an  apparatus. 

Since  there  is  no  inventive  difference  between  the  hori- 
zontal press  of  the  patent  in  suit  and  the  vertical  press, 
there  can  be  no  inventive  difference  between  the  vertical 
press  and  the  old  Elworthy  press  of  1895. 

There  is  still  another  reason  why  plaintiff  does  not  like 
to  talk  about  the  horizontal  type  of  press  and  that  is  be- 
cause the  United  States  Patent  Office  had  rendered  a  judg- 
ment, dated  October  12,  1935,  awarding  priority  as  to  the 
horizontal  press  of  the  Cole  and  McLaren  patent  to  one 
Gustave  T.  Reich  [Defts.  Ex.  RR;  IV.  1581-1591].  The 
United  States  Patent  Office  had  held  that  the  following 
claim,  for  example,  was  not  the  invention  of  Cole  and 
McLaren  but  instead  was  the  invention  of  Reich: 

"A  refrigerating  apparatus,  comprising  an  expan- 
sion chamber,  a  compression  chamber  below  and  in 
gas-tight  communication  with  the  expansion  chamber, 
rotary  scrapers  in  the  expansion  chamber  above  said 
communication,  means  for  expanding  liquefied  gas  to 
produce  an  accumulation  of  solidified  gas  in  the  com- 
pression chamber,  and  means  for  compressing  said 
solid  in  said  compression  chamber."     (Count  5.) 

In  other  words,  even  the  use  of  the  scrapers  in  the 
upper  portion  50  of  the  chamber  was  not  invented  by  Cole 
and  McLaren.  The  Elworthy  press  did  not  include  scrap- 
ers but  the  addition  of  scrapers  to  the  upper  chamber  was 
not  invented  by  Cole  and  McLaren. 

Even  a  visual  comparison  of  the  horizontal  and  vertical 
presses  clearly  shows  that  both  forms  of  apparatus  include 
the  same  structural  elements.  Both  of  these  machines  con- 
sist of  a  chamber,  means  for  admitting  liquid  CO2  into  the 
chamber,   means   for   withdrawing   unsolidified   gas    from 
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the  chamber,  a  pressing  plunger,  and  a  removable  closure. 
As  established  by  plaintiff's  own  testimony,  the  machines 
perform  the  same  function  and  both  can  be  used  in  the 
production  of  blocks  of  solid  CO2.  They  are  both  com- 
mercially practicable. 

It  is  therefore  submitted  that  Finding  16  is  clearly 
substantiated  by  the  evidence. 

Findings  of  Trial  Court  Should  Not  Be  Disturbed. 

The  record  of  this  case  shows  that  the  evidence  pre- 
sented during  trial  was  very  carefully  studied  by  the  trial 
court,  a  comprehensive  opinion  rendered  and  detailed  find- 
ings prepared.  Relatively  few  findings  form  the  basis  of 
plaintiff's  appeal.  Many  of  the  findings  have  not  been 
assigned  as  error.  These  unchallenged  findings  alone 
adequately  support  the  decree  of  the  trial  court  and  sup- 
ply sound  basis  for  the  holding  that  the  patent  in  suit 
is  invalid. 

The  question  on  appeal  is  whether  the  evidence  sus- 
tains these  findings  and  the  rule  is  well  established  that 
the  Appellate  Court  will  not  disturb  findings  unless  there 
is  an  obvious  mistake  of  fact  or  serious  error  of  law. 

The  Rules  of  Civil  Procedure  state: 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses."     (Rule  52(a).) 

This  Court  has  repeatedly  enunciated  and  applied  this 
rule  even  long  before  it  was  formally  promulgated.  In 
1893  this  Court  stated: 

"The  rule  is  well  settled  that  in  cases  on  appeal 
in  admiralty,  when  the  questions  of  fact  are  de- 
pendent  upon    conflicting   evidence,    the   decision    of 
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the  district  judge,  who  had  the  opportunity  of  see- 
ing- the  witnesses  and  judging  their  appearance,  man- 
ner and  credibility,  will  not  be  reversed  unless  it 
clearly  appears  that  the  decision  is  against  the  evi- 
dence." (The  Alijandro,  56  Fed.  621,  624  (C.  C.  A. 
9).) 

In  1903  this  Court  expressed  the  same  rule  in  slightly 
different  words  as  follows : 

''*  *  *  it  is  nevertheless  the  settled  practice 
to  give  great  weight  to  the  findings  of  fact  by  the 
trial  judge,  and  not  to  disturb  such  findings,  in  cases 
of  conflicting  testimony,  unless  they  are  found  to  be 
clearly  against  the  weight  of  the  evidence."  {Oscar 
B,  121  Fed.  978,  981  (C.  C.  A.  9).) 

The  Court  has  restated  the  rule  repeatedly  in  recent 
years  in  the  following  cases: 

Chas.  H.  Lilly  Co.,  et  al,  v.  I.  F.  Laucks,  Inc.,  68 
F.  (2d)  175  (C.  C.  A.  9); 

Lillig  V.  Union  Sulphur  Co.,  87  F.  (2d)  277,  278 
(CCA.  9); 

Metro-Goldwyn-M ayer  Corporation  v.  Fear,  104  F. 
(2d)  892  (C  C  A.  9); 

Hann  v.  Venetian  Blind  Corporation,  et  al..  Ill  F. 
(2d)  455  (C  C  A.  9); 

Marchus  v.  Drudge,  et  al.,  136  F.  (2d)  602,  C  C 
A.  9). 

The  rule  is  well  founded  and  has  been  referred  to  and 
stated  with  approval  by  the  United  States  Supreme  Court 
(Adamson  v.  Gilliland,  242  U.  S.  350,  61  L.  Ed.  356). 
Overwhelming  authorities  support  this  rule. 

"As  to  many  of  the  facts  of  importance,  and 
as  found  by  the  district  judge,  there  seems  to  be  no 
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real  dispute,  while  as  to  others  there  is  sharp  con- 
flict in  the  evidence,  which,  however,  was  solved  in 
favor  of  appellees  by  a  judge  who  had  opportunity 
to  determine  the  truthfulness  of  the  statements  of 
the  several  witnesses,  heard  them  testify,  and  ob- 
served their  demeanor,  intelligence,  and  candor  while 
upon  the  stand.  We  should  be  slow  to  depart  from 
the  well-recognized  rule  of  following  the  findings  of 
the  trial  court  in  the  circumstances,  and  which  is  sup- 
ported by  the  almost  unanimous  decisions  of  the 
federal  courts.  Adamson  v.  Gilliland,  242  U.  S. 
350,  37  S.  Ct.  169,  61  L.  Ed.  356;  Mason  v.  United 
States,  260  U.  S.  546,  556,  43  S.  Ct.  200,  67  L.  Ed. 
396;  Espenschied  v.  Baum,  115  F.  793,  S3  C.  C.  A. 
368;  American,  etc.  v.  Moorehead,  226  F.  202,  141 
C.  C.  A.  129;  Westerman  v.  Dispatch,  etc.  Co.,  233 
F.  609,  147  C.  C.  A.  417;  United  States  v.  Grass 
Creek  O.  &  G.  Co.,  236  F.  481,  149  C.  C.  A.  533; 
Stratton  v.  Buller  (C.  C.  A.),  268  F.  825;  McGov- 
ern  v.  McClintic-Marshall  Co.  (C.  C.  A.),  269  F. 
916."  {Keeton  v.  Jefferson  Standard  Life  Ins.  Co., 
5  F.  (2d)  183,  at  186  (C.  C.  A.  4).) 

The  late  Judge  Jenney  not  only  carefully  considered  the 
facts  but  had  an  opportunity  of  seeing,  observing,  hear- 
ing and  even  personally  questioning  the  witnesses.  In  his 
opinion  he  refers  to  defendants'  witnesses  Martin  and 
Hood  in  the  following  words: 

"Martin  made  a  very  good  impression  upon  the 
court.  He  seemed  to  be  trying  to  tell  the  truth  with 
meticulous  care  and  to  remember  exactly  how  the 
machine  was  designed,  constructed  and  operated." 
[V.  1632.] 

"Walter  Lee  Hood  is  also  an  engineer  of  standing 
and  ability,  a  resident  of  Houston,  Texas,  not  now 
engaged  in  the  dry  ice  industry  in  any  way,  or  in 
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any   way    financially   or   otherwise   interested   in   the 
plaintiff  or  defendant  companies."     [V.  1633.] 

"As  was  the  case  with  Mr.  Martin,  the  court  was 
much  impressed  with  the  testimony  of  Mr.  Hood." 
[V.  1636.] 

Your  Honors'  language  from  the  Hann  v.  Venetian 
Blind  Corporation  case,  supra,  is  therefore  particularly 
applicable. 

"These  facts,  together  with  the  fact  that  the  trial 
judge,  who  saw  and  heard  the  witnesses,  is  in  a  bet- 
ter position  to  determine  their  credibility  and  the 
weight  to  be  attached  to  their  testimony  than  the  re- 
viewing court,  lead  us  to  the  conclusion  that  the 
findings  of  the  trial  court  should  not  be  set  aside." 
[460.] 

The  witnesses  for  the  plaintiffs  had  a  definite  interest 
in  the  action.  Mr.  Cole,  one  of  the  joint  patentees  of 
the  patent  in  suit,  is  a  director  of  one  of  the  plaintiffs 
and  a  director  and  officer  of  the  other  plaintiff.  He  re- 
ceives a  salary  from  the  plaintiff.  He  and  his  family 
own  a  thirty  per  cent  interest  in  Metropolitan  Carbonic 
Co.,  which  owns  twenty-five  per  cent  of  the  common  stock 
of  the  parent  plaintiff.  The  parent  plaintiff  owns  all  of 
the  stock  of  the  other  plaintiff. 

Mr.  McLaren  (the  other  co-patentee)  and  his  family, 
own  one-third  of  the  stock  of  Metropolitan  Carbonic  Co. 
and  therefore  McLaren  has  a  direct  interest  in  the  litiga- 
tion. In  addition,  the  testimony  of  Messrs.  Cole  and  Mc- 
Laren was  not  convincing  and  it  was  not  positive,  caus- 
ing the  trial  court  to  comment  in  his  opinion  that 

"Frankly,  the  court  was  not  favorably  impressed 
by  the  testimony  of  either  Mr.  McLaren  or  Mr. 
Cole."     [V.  1643.] 
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Plaintiff's  purported  expert,  Dr.  Jones,  had  been  an 
engineer  with  Dry  Ice  Corporation  of  America  from  1928 
to  1934  and  had  acted  as  a  patent  expert  in  the  famous 
Carbice  case   [I.  204]. 

Since  1938,  Dr.  Jones  had  been  under  a  retainer  from 
the  plaintiff,  advising  it  in  patent  matters  [I.  203;  III. 
1065].  His  testimony  was  argumentative  in  character  and 
primarily  directed  to  operations,  modifications  and  ma- 
chines which  he  observed  after  the  application  for  the 
patent  in  suit  had  been  filed.  These  machines  and  opera- 
tions which  Mr.  Jones,  described  are  not  specifically  de- 
scribed in  the  patent  in  suit. 

The  evidence  supports  the  findings.  The  trial  court's 
painstaking  opinion  discusses  the  evidence  and  shows  that 
the  findings  were  inevitable.  Plaintiff  has  not  been  able 
to  point  out  error.  The  findings  and  judgment  should  not 
be  disturbed. 

Unchallenged  Findings  Support  the  Judgment  of  the 

Trial  Court. 

The  patent  in  suit  should  be  studied  in  the  light  of  the 
art  known  before  the  alleged  invention  by  Cole  and  Mc- 
Laren. As  previously  indicated,  one  of  the  prior  art 
methods  of  making  solidified  carbon  dioxide  and  soHd 
commercial  blocks  thereof  was  the  snow  tank  method. 
The  snow  tank  apparatus  and  its  method  of  operation 
are  well  described  in  Finding  22.  Plaintiff  does  not  specify 
this  finding  as  being  in  error  and  therefore  it  stands 
as  admitted  and  as  being  an  accurate  statement  of  facts. 
These  facts  were  uncontroverted  and  the  record  clearly 
and  unequivocably  supports  Finding  22,  which  appears  on 
pages  76  and  17  of  the  printed  transcript  in  this  case. 
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Plaintiff's  brief,  pages  12  and  13,  is  a  restatement  of 
Finding  22.  On  page  96  of  its  brief  plaintiff  has  the 
following  to  say  about  the  snow  tank  method: 

"Admittedly  solid  carbon  dioxide  in  the  Martin 
snow  tank  method,  for  example,  was  formed  in  a 
chamber  which  was  closed  to  the  atmosphere.  Ad- 
mittedly pressing  of  the  solid  carbon  dioxide  by  means 
of  presses  was  done  at  another  point  after  the  car- 
bon dioxide  had  been  transmitted  in  the  open  atmos- 
phere to  the  place  of  pressing.  Admittedly  solid 
carbon  dioxide  blocks  were  formed  by  pressing,  which 
were  sold  in  commerce." 

By  its  own  admission,  therefore,  plaintiff  concedes  that 
blocks  of  solid  carbon  dioxide  were  sold  in  commerce 
long  before  the  purported  patent  in  suit.  Since  it  was 
old  to  make  CO2  snow,  compress  it  into  blocks  and  sell 
them,  is  there  any  invention  in  using  an  old  press  in  an 
old  process  ? 

The  plaintiff  does  not  object  to  Finding  23;  its  objec- 
tion is  directed  only  to  the  last  sentence  of  this  finding 
which  reads: 

"The  patent  in  suit  lacks  invention  in  view  of  the 
state  of  the  art." 

It  appears  that  plaintiff  admits  all  of  the  factual  state- 
ments appearing  in  Finding  23  since  on  page  91  of  its 
brief  the  following  is  stated: 

"All  of  these  factors  or  elements  are  well  known 
in  the  art  as  specifically  found  in  Finding  2Z. 

"If  the  lower  court  was  referring  to  the  factors 
and  elements  covered  in  the  testimony  of  Prof.  Clapp 
[II.  771-774],  then  such  elements  and  factors  are 
either  included  in  Finding  23  of  being  well  known 
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in  the  art  or  shown  to  be  well  known  in  the  art  by  the 
testimony  of  Dr.  Jones  [III.  1103-1112]." 

It  is  evident,  therefore,  that  plaintiff  admits  the  ac- 
curacy of  Finding  23  but  simply  disagrees  with  the  trial 
court's  holding  that  the  patent  in  suit  is  invahd.  Finding 
23  alone  is  sufficient  to  sustain  the  conclusion  that  the 
patent  in  suit  is  invalid.  As  indicated  by  the  above  quota- 
tion from  plaintiff's  own  brief,  both  plaintiff's  and  defend- 
ants' witnesses  admitted  to  each  of  the  following  elements 
of  Finding  23 : 

'*23.  Prior  to  the  earlier  date  of  conception  as- 
serted by  plaintiffs  for  the  invention  of  the  patent 
in  suit,  there  was  known  to,  or  readily  determinable 
without  invention  by,  a  man  skilled  in  the  art  to 
which  such  patent  relates, 

that  carbon  dioxide  solid  was  an  article  of  commerce 
since  1907; 

that  solid  carbon  dioxide  could  be  formed  by  dis- 
charging liquid  carbon  dioxide  into  an  air-tight,  gas- 
tight  chamber  and  relieving  the  pressure  thereon; 

that  in  order  to  accomplish  such  solidification  it  was 
necessary  to  withdraw  carbon  dioxide  in  gaseous  form 
from  the  gas-tight  chamber  [107], 

that  at  the  triple  point  pressure  of  60.4  pounds  per 
square  inch  gauge  carbon  dioxide  ice  could  be  formed 
in  such  a  chamber; 

that  solid  carbon  dioxide  was  formed  in  such  a 
chamber  by  the  evaporation  of  the  liquid  and  that 
the  carbon  dioxide  could  be  compressed  in  the 
same  chamber; 

that  the  temperature  of  the  liquid  carbon  dioxide  sup- 
plied to  the  snow  chamber  affected  the  yield  of  snow; 

that  solid  carbon  dioxide  so  produced  could  be  com- 
pressed into  blocks  as  a  commercial  commodity; 
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that  it  was  necessary  during  such  compression  of 
soHd  carbon  dioxide  into  blocks  to  permit  the  gas 
to  escape  in  order  to  produce  a  stable  block; 

that  pressing  a  material  from  both  the  top  and  bot- 
tom increased  the  density  of  the  product; 

that  a  commercial  size  of  the  block  was  10  x  10 
inches ; 

and  that  it  was  not  necessary  to  tamp  triple  point 
carbon  dioxide  before  pressing  it  into  blocks. 

"It  was  common  practice  in  the  prior  art  to  press  the 
carbon  dioxide  into  blocks  while  permitting  the  escape 
of  gas  to  the  atmosphere. 

The  proper  thickness  of  walls  to  sustain  the  desired 
pressure,  the  volume  of  gas  generated  when  the  liquid 
carbon  dioxide  was  introduced  into  the  chamber,  the 
relative  size  of  the  inlets  and  outlets  to  the  chamber, 
all  were  readily  determinable  without  invention  by  a 
man  skilled  in  the  art. 

''Devices  commonly  known  in  the  prior  art  included 
the  proper  type  of  nozzles  or  inlets  to  supply  liquid 
carbon  dioxide  to  the  apparatus, 

exhausters  of  the  type  employed  in  the  patent  in  suit 
and  their  method  of  installation  and  operation, 

devices  for  reducing  the  pressure  to  atmospheric  pres- 
sure during  pressing  operations, 

laboratory  devices  for  forming  and  compressing 
solidified  carbon  dioxide  similar  to  those  disclosed 
in  the  Fleming  and  Julius  patents, 

presses  including  a  chamber  with  a  movable  and 
removable  head  and  a  plunger  capable  of  com- 
pressing material  in  the  chamber  against  the 
head. 

The  patent  in  suit  lacks  invention  in  view  of  the  state 
of  the  art.     [108]."     [1.78-79]. 
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With  the  exception  of  the  last  sentence,  plaintiff  and 
defendants  are  in  agreement.  Under  those  circumstances, 
how  could  the  trial  court  hold  the  patent  valid?  Every 
factor  necessary  to  answer  the  requirements  of  both  the 
method  and  apparatus  claims  virtually  stands  admitted  as 
being  old  and  well  known  prior  to  the  earliest  date  of 
conception  asserted  by  plaintiff  for  the  patent  in  suit. 

Plaintiff  does  not  question  Finding  26  [I.  79-80]  nor 
Finding  27  [I.  80]. 

These  unchallenged  findings  should  not  be  disturbed. 
These  findings  have  not  been  specified  in  the  specification 
of  errors  appearing  on  page  21  of  plaintiff's  brief.  Rule 
20(2 )d  of  the  Rules  of  this  Circuit  Court  provides  that  the 
brief  shall  contain  a  specification  of  errors  relied  upon.  It 
also  requires  that  in  equity  cases  where  findings  are  made, 

"*  *  *  the  specification  shall  state  as  particu- 
larly as  may  be  wherein  the  findings  of  fact  and 
conclusions  of  law  are  alleged  to  be  erroneous." 

Plaintiff  has  not  referred  to  Findings  22,  23,  26  and  27. 
Defendants  therefore  rightly  take  the  position  that  these 
findings  are  admitted  and  this  Court  may  well  decide  that 
in  the  light  of  the  admitted  findings,  the  trial  court  cor- 
rectly held  the  patent  invalid. 

Such  procedure  would  be  consonant  with  the  procedure 
followed  by  this  Court  in  the  following  cases: 

Mason  v.  Anderson-Coitomvood  Irr.  Dis.,  126  F. 

(2d)  921,  922; 
Mutual  Life  Insurance  Co.  of  New  York  v.  Wells 

Fargo  Bank  &  Union  Trust  Co.,  86  F.  (2d)  585, 

587; 
United  States  v.  Los  Angeles  Soap  Co.,  83  F.  (2d) 

875,  889; 
Hultman  v.  Levis,  82  F.  (2d)  940,  941 ; 
Humphreys  Gold  Corp.  v.  Lezms,  90  F.  (2d)  896, 

897. 


Admissions  of   Plaintiff's   Own   Expert   Convincingly 
Show  That  the  Claims  Are  Invalid. 

A  study  of  the  prior  patents  shows  that  each  and  every 
element  of  every  claim  in  suit  herein  is  disclosed  in  the 
same  relationship  and  with  the  same  mode  of  operation 
in  prior  patents.  Plaintiff's  expert  admitted  that  prior 
patents  disclosed  this  combination.  For  example,  in  speak- 
ing of  Holden  patent  No.  1,054,772  [Deft.  Ex.  EE-10; 
IV.  1452]  he  testified  as  follows: 

"Q.  The  Holden  patent  includes  an  inlet,  does  it 
not,  or  the  machine  of  the  Holden  patent  includes 
an  inlet?     A.    Yes. 

Q.     And  it  includes  a  chamber?     A.     Yes. 
Q.     And    it    includes    a   piston    movable    in    that 
chamber  ?    A.    Yes. 

Q.     And  it  has  a  closure  head?    A.     Yes. 
Q.     And  there  are  hydraulic  means  for  moving 
the  piston  and  the  closure  head?    A.    Yes. 

Q.  And  it  includes  an  outlet  for  fluid  gas?  A. 
Yes."     [HI.  1125.] 

The  elements  enumerated  by  Jones  are  all  of  the 
elements  of  the  claims  of  the  patent  in  suit.  The  cham- 
ber provides  walls;  the  inlet  provides  means  for  supply- 
ing liquid  carbon  dioxide;  the  outlet  permits  the  gas  to 
escape;  the  closure  closes  the  end  of  the  chamber;  the 
plunger  compresses  the  material  against  the  closure;  the 
hydraulic  means  move  the  plunger  and  the  closure  head. 

Having  admitted  that  all  of  the  claimed  combination 
was  old,  plaintiff's  expert  tried  to  find  something  new  or 
novel  in  the  patent  in  suit,  even  if  it  was  not  in  the 
claims.  When  asked  what  he  considered  to  be  new  or  in 
the  nature  of  an  invention  about  this  patent  in  suit,  he 
stated : 

"A.  As  to  structural  elements  in  the  apparatus 
of  Fig.   5,  I  see  two  elements  there  peculiar  to  its 
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use  with  carbon  dioxide:  The  double  jacket,  102,  and 
the  dividing  or  separating  members  110.  But  with 
those  minor  exceptions  I  see  no  novel  mechanical  ele- 
ment in  the  apparatus  itself  whatsoever. 

The  Court:  As  I  understand,  this  110,  that  is  a 
cross-like  metallic  member  which  is  set  on  this  head 
107,  which  may  be  removed  at  will,  but  which  avoids 
the  necessity  of  sawing  the  block?     A.     Yes. 

"A.  Yes,  and  which  is  not  even  used  in  the  cur- 
rent art.  As  to  the  diagram  in  Fig.  1,  there  are  sev- 
eral structural  elements  which  I  believe  have  novelty. 
One  is  the  use  of  the  diaphragm  valve  and  exhauster 
in  connection  with  the  solidifying  apparatus,  and 
which,  without  discussing  the  sufficiency  of  what  the 
specification  says,  shows  an  apparatus  which  works 
to  produce  what,  so  far  as  I  know,  is  a  new  and  use- 
ful result;  that  is,  it  automatically  took  care  of  the 
regulation  of  the  pressure  in  the  chamber,  and  of  the 
functions  of  a  vent  to  atmosphere."  [III.  1170- 
1171.] 

But  these  details  are  not  in  the  claims.  They  can 
not  be  read  into  the  claims.  The  patentees  selected  their 
own  language  and  are  bound  by  it. 

"*  *  *  It  is  thoroughly  well  established  that  the 
patentee  is  limited  to  his  claim,  and  the  patent  is  no 
broader  than  the  claims,  and,  if  the  language  of  claims 
of  the  patent  is  clear  and  distinct,  the  patentee  is 
bound  by  the  language  he  has  employed.  Keystone 
Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274,  24 
L.  Ed.  344    *     *     *." 

Wilson  &  Willard  Mfg.   Co.  v.   Union   Tool  Co., 
et  a/  (C.  C.  A.  9),  249  Fed.  729,  at  734. 
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A  claim  is  not  like  a  nose  of  wax;  words  of  aclaim  can 
not  be  changed  to  include  something  more  or  something 
different  from  what  its  words  express.  (White  v.  Dim- 
bar,  119  U.  S.  47,  51,  30  L.  Ed.  303. 

On  the  basis  of  the  testimony  quoted  hereinabove, 
Finding  20  is  inescapable  and  should  be  affirmed.  Conclu- 
sions 7  to  11  should  not  be  disturbed. 

The  Claims  Do  Not  Comply  With  R.  S.  4888  and 
Are  WmU  tNVAUl) 

The  Trial  Court  correctly  held  that  the  patent  in  suit 
does  not  comply  with  the  requirements  of  35  U.  S.  C.  2>Z 
(R.  S.  4888)  and  is  therefore  void  and  invalid  (Conclusion 
of  law  5)  [I.  82].  This  conclusion  is  founded  upon  Find- 
ing 21   [I.  76]  which  reads  as  follows: 

*'21.  The  claims  relied  upon  are  vague  and  in- 
definite as  to  some  of  the  factors  controlling  the  con- 
structions and  operation  of  the  apparatus  and  the 
performance  of  the  method,  are  functional  as  to  some 
others,  and  totally  silent  as  to  others.  The  claims  in 
issue  are  deficient  in  specifying  those  controlling  fac- 
tors necessary  for  the  construction  and  operation  of 
the  apparatus  and  the  performance  of  the  method. 
The  controlling  factors  and  details  are  omitted  from 
the  specification  and  therefore  the  claims  derive  no 
assistance  from  the  specification. 

"None  of  the  claims  in  issue  includes,  as  elements, 
the  double  jacket,  the  dividing  and  separating  mem- 
bers, the  exhauster,  or  the  diaphragm  valve.  The 
claims  in  issue  are  not  directed  to  the  avoidance  of 
tamping  and  therefore  cover  apparatus  and  methods 
in  which  tamping  may  or  may  not  be  performed." 

As  previously  pointed  out,  a  press  for  use  in  making 
solidified   carbon   dioxide   should   have   a   supply   or   inlet 
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line, through  which  the  liquid  CO2  is  admitted,  in  order 
to  be  operative.    Claim  33  in  suit  herein  does  not  provide 
for  a  supply  or   inlet  and  therefore   relates  to  a  totally 
inoperative  aggregation  of  elements. 

When  liquid  carbon  dioxide  is  admitted  into  a  chamber 
of  a  press,  a  part  only  of  such  liquid  is  solidified.  The 
rest  of  it  is  converted  into  a  gas  and  this  gas  must  exit 
from  the  chamber.  .It  is  to  be  remembered  that  when 
liquid  carbon  dioxide  is  changed  into  a  gas,  the  volume 
of  gas  is  many  times  the  volume  of  the  liquid.  Claims 
4  and  33  in  suit  herein  do  not  include  an  outlet  for  this 
unsolidified  gas  and  therefore  define  a  useless,  inopera- 
tive machine. 

Plaintifif's  own  expert  testified: 

"*  *  *  However,  there  must  always  be  some 
way  of  getting  the  liquid  gas  into  the  chamber. 

Q.  In  order  to  have  a  practical  device?  A.  Yes." 
[I.  226.] 

"*  *  *  There  must  be  a  means  for  the  escape 
of  the  carbon  dioxide. 

O.  In  order  to  have  a  practical  device  for  the 
making  of  solid  CO2,  is  that  correct?  A.  That  is 
correct."     [I.  226-227.] 

Without  an  inlet  or  without  an  outlet  the  machines 
of  claims  4  and  33  are  inoperative  and  therefore  invalid. 
It  is  unnecessary  to  call  this  Court's  attention  to  the  fact 
that  a  valid  patent  can  only  issue  upon  a  machine  which 
is  new  and  useful.  An  inoperative  machine  is  not  useful 
and  a  claim  on  a  machine  which  will  not  perform  a  useful 
function  is  invalid. 

The  general  rule  was  admitted  by  plaintifif's  counsel 
in  the  following: 

"The  Court:  If  a  man  skilled  in  the  art,  an  or- 
dinary skilled  mechanic,  as  of  the  time  of  the  patent, 
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can't  take  the  disclosures  of  that  patent,  both  as  to 
apparatus  and  methods,  and  build  and  operate  a  ma- 
chine to  accomplish  the  purpose  for  which  the  patent 
is  intended,  is  the  patent  any  good? 

Mr.  Morris:  The  disclosure  is  inadequate  under 
R.  S.  4888."    [II.  775-776]. 

"Whoever  discovers  that  a  certain  useful  result 
will  be  produced,  in  any  art,  machine,  manufacture, 
or  composition  of  matter,  by  the  use  of  certain  means, 
is  entitled  to  a  patent  for  it  provided  he  specifies 
the  means  he  uses  in  a  manner  so  full  and  exact,  that 
any  one  skilled  in  the  science  to  which  it  appertains, 
can,  by  using  the  means  he  specifies,  without  any 
addition  to,  or  subtraction  from  them,  produce  pre- 
cisely the  result  he  describes.  And  if  this  can  not 
be  done  by  the  means  he  describes,  the  patent  is  void. 
And  if  it  can  be  done,  then  the  patent  confers  on 
him  the  exclusive  right  to  use  the  means  he  specifies 
to  produce  the  result  or  effect  he  describes,  and  noth- 
ing more." 

O'Reilly  et  al.  v.  Morse  et  al,  15  How.  62,   118 
(1853),  14  L.  Ed.  601. 

''Section  4888  of  the  Revised  Statutes,  35  U.  S.  C. 
^ZZ,  requires  that  the  applicant  for  a  patent  'shall 
particularly  point  out  and  distinctly  claim  the  part, 
improvement,  or  combination  which  he  claims  as  his 
invention  or  discovery.'  As  the  Court  recently  stated 
in  General  Electric  Co.  v.  Wabash  Corp.,  304  U.  S. 
364,  'Patents,  whether  basic  or  for  improvements, 
must  comply  accurately  and  precisely  with  the  stat- 
utory requirements  as  to  claims  of  invention  or  dis- 
covery.' " 
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"To  sustain  claims  so  indefinite  as  not  to  give  the 
notice  required  by  the  statute  would  be  in  direct  con- 
travention of  the  public  interest  which  Congress 
therein  recognized  and  sought  to  protect.  Cf.  Mun- 
cie  Gear  Works  v.  Outboard  Marine  &  Manufactur- 
ing Co.,  315  U.  S.  759." 

United  Carbon  Company  et  al.  v.  Binney  &  Smith 
Company,  317  U.  S.  228. 

Claim  31  is  incomplete  because  it  does  not  include  a 
closure  lid  or  head  for  the  chamber.  Claim  32  is  in- 
complete because  it  does  not  include  any  means  for  mov- 
ing the  plunger  or  piston. 

Plaintiif's  expert  correctly  stated  that  an  inlet  for 
liquid  CO2  and  an  outlet  for  the  unsolidified  gas  are 
essential  parts  of  an  operative  machine  and  must  be  ac- 
curately proportioned  [I.  185].  In  building  the  machine, 
the  size  of  the  chamber  with  respect  to  the  size  of  the 
inlet  openings  and  outlet  openings  is  a  factor  to  be  con- 
sidered [I.  306].  The  kind  of  inlet  provided  is  a  factor 
to  be  considered  with  respect  to  the  pressure  of  the  in- 
coming liquid  gas  [I.  307]. 

But  the  patent  does  not  teach  what  size  chamber  to 
use,  what  size  inlet  to  employ,  what  size  outlet  to  use; 
it  does  not  teach  the  type  of  inlet  to  use,  nor  what  changes 
to  make  in  the  inlet  with  respect  to  the  pressure  of  the 
incoming  liquid  gas.  Prof.  Clapp  recited  a  long  list  of 
factors  not  taught  by  the  patent  and  necessary  to  con- 
struct and  operate  a  press  [II.  771-774].  In  all  of  these 
particulars  the  patent  is  incomplete  and  as  stated  by  the 
Court  in  Finding  21,  the  claims  relied  upon  are  "totally 
silent"  as  to  many  of  the  factors.  The  Court  correctly 
stated,  therefore,  that: 

"The  claims  in  issue  are  deficient  in  specifying 
those  controlling  factors  necessary  for  the  construe- 
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tion  and  operation  of  the  ap])aratus  and  the  perform- 
ance of  the  method."    [I.  76.] 

As  a  matter  of  fact,  plaintiff's  expert  testified : 

"A.  Oh,  if  counsel  please,  there  are  a  ^reat  many 
thing's  we  have  done  with  this  press  over  a  period 
of  years  that  are  not  fully  described  in  the  patent." 
[I.  287.] 

«^  *  *  *  jj^  other  words,  so  far  as  I  know, 
this  patent  is  not  a  complete  disclosure  of  the 
modern  practice  of  utilizing  this  device."    [I.  301.] 

Jones  admitted  that  the  patent  did  not  teach  a  long 
list  of  factors  necessary  in  order  to  construct  and  operate 
the  press  and  that  at  least  some  of  these  factors  would 
eventually  have  to  be  determined  as  a  matter  of  experi- 
mentation  [I,  311]. 

As  admitted  by  plaintiff's  own  counsel,  the  patent  must 
be  held  invalid  because  of  its  incomplete  disclosure. 

The  claims  of  the  patent  in  suit  are  also  invalid  because 
they  call  for  supplying  a  "liquefied  gas"  to  the  chamber 
(claim  4),  or  "means  for  supplying  gas  in  fluid  form" 
(claims  32  and  34).  Even  the  method  claim  38  calls  for 
the  step  of  "supplying  a  liquefied  gas".  Many  gases  can 
be  liquefied,  among  them  air,  hydrogen,  nitrogen,  oxygen, 
etc.,  but  none  of  them  will  produce  dry  ice  except  carbon 
dioxide;  none  of  them  will  actually  form  a  solid  when  the 
gas  is  expanded  from  liquid  form  into  a  chamber  at 
atmospheric  or  higher  pressure.  Plaintiff  admitted  in 
answer  to  a  request  for  admission   [I.  645]: 

"  'Plaintiffs  are  informed  that  not  all  gases  that 
may  be  liquefied  may  be  solidified.'  " 

This  was  also  admitted  by  Dr.  Jones   [I.  225].    In  other 
words,  plaintiff  admits  that  the  claims  are  broader  than 
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its  invention  and  that  the  claims  refer  to  inoperative 
gases.  The  claims  are  misleading.  The  excessive,  im- 
proper breadth  of  the  claims  is  emphasized  by  plaintiff's 
brief  which  repeatedly  refers  to  the  "peculiar  character- 
istics" of  carbon  dioxide,  having  "peculiar  properties" 
(Pltf's.  Brief  pp.  3,  83).  This  is  an  admission  on  the 
part  of  plaintiff  that  the  claims  in  suit  are  invalid  under 
the  rule  well  expressed  in  the  Incandescent  Lamp  Patent 
Case,  159  U.  S.  465,  at  472,  and  followed  by  this  Court 
in  Metals  Recovery  Co.  v.  Anaconda  Copper  Mining  Co. 
(C  C.  A.  9),  31  F.  (2d)  100,  103,  wherein  the  Court 
stated : 

"No  one  of  the  four  claims  in  suit  names  a  spe- 
cific substance,  but  each  purports  only  to  describe 
a  class.  *  *  *  fQ  ga.y  that  appellant  is  claiming 
only  such  substances  within  the  class  description  as 
was  in  fact  good  collectors  is  to  beg  the  question. 
To  obtain  the  monopoly  afforded  by  a  patent,  the 
patentee  is  required  to  disclose  what  he  has  found, 
and  not  merely  to  suggest  that  something  may  be 
found  by  further  and  extensive  experimentation." 

A  still  further  reason  why  the  claims  are  invalid  be- 
cause they  do  not  conform  to  the  requirements  of  Statute 
R.  S.  4888,  lies  in  the  fact  that  claim  39  calls  for  opera- 
tion at  a  "definite"  pressure,  but  such  pressure  is  not 
defined  either  in  words,  figures,  or  by  way  of  example, 
either  in  the  specification  or  in  the  claim   [II.  633]. 

In  addition,  Jones  pointed  out  that  the  Cole  and  Mc- 
Laren system  permitted  automatic  operation  at  a  very 
low  pressure  of  less  than  2  pounds  by  reason  of  the  ex- 
hauster 81  and  the  diaphragm  valve  84  [III.  1113,  1136- 
1137].    Jones  admitted,  however,  that  the  patent  does  not 
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disclose  the  capacity  of  the  exhauster  nor  does  it  teach 
at  what  pressure  the  exhauster  is  to  operate  [III.  1130- 
1132].  If  the  exhauster  is  an  important  element  of  the 
Cole  and  McLaren  method  of  operation,  then  the  claims 
fail  to  define  the  invention  since  there  is  no  reference  to 
an  exhauster  in  any  of  the  claims. 

Moreover,  the  claims  are  invalid  because  of  function- 
ality. The  functional  character  of  the  claims  becomes  ap- 
parent when  one  considers  expressions  such  as  the  fol- 
lowing in  the  claims: 

"for  expansion  to  convert  a  portion  of  the  liquid  to 
a  solid  and  a  portion  to  a  gas"; 

"said  plunger  normally  inactive  during  expansion  of 
the  liquefied  gas  and  accumulation  of  the  solidified 
gas  in  the  chamber"; 

"to  press  an  accumulated  mass  of  the  solidified  gas 
in  the  chamber  into  a  dense  block  of  solidified  gas". 

None  of  these  phrases  describes  a  structure;  each  simply 
refers  to  the  function  or  natural  result  of  the  gas  or  of 
the  pressing  plunger. 

The  primary  objection  to  functional  claims  is  that  they 
do  not  describe  an  apparatus  in  terms  of  mechanical  ar- 
rangement of  the  parts  but  instead  attempt  to  cover  the 
end  result.  They  do  not  inform  the  public  whether  a 
machine  comes  within  the  claims  of  the  patent  or  not. 
Both  the  apparatus  claims  and  the  method  claims  of  the 
patent  in  suit  are  invalid  because  they  are  functional  in 
character.  The  apparatus  is  not  novel  and  certainly  in- 
vention does  not  lie  in  describing  the  normal  use  of  an 
old  apparatus.  A  patentee  can  not  hide  his  alleged  in- 
vention in   functional  statements.    A  claim  is  invalid  if 


—40- 

it  fails  to  clearly  and  definitely  point  out  the  alleged  in- 
vention. 

"The  difficulty  of  making  adequate  description 
may  have  some  bearing  on  the  sufficiency  of  the 
description  attempted,  but  it  can  not  justify  a  claim 
describing  nothing  new  except  perhaps  in  functional 
terms."     (372-373) 

**But  the  vice  of  a  functional  claim  exists  not 
only  when  a  claim  is  'wholly'  functional,  if  that  is 
ever  true,  but  also  when  the  inventor  is  painstaking 
when  he  recites  what  has  already  been  seen,  and 
then  uses  conveniently  functional  language  at  the 
exact  point  of  novelty."    (371) 

General  Electric  Co.  v.   Wabash  Co.,  304  U.   S. 
364. 

That   a   functional   claim    is    invalid   was    admitted   by 
plaintiff. 

"The  Court:  Now,  let  me  interrupt  you,  because 
I  want  to  get  those  things  clear  in  here.  It  is  my 
understanding  of  the  law  of  patents  that  you  cannot 
get  allowed  certain  claims  for  a  device,  apparatus 
claims  for  a  device,  and  then  follow  the  apparatus 
claims  with  an  alleged  method  claim  which  alleged 
method  claim  is  purely  functional,  simply  describes 
how  the  machine  which  you  have  indicated  in  the  prior 
apparatus  claims  functions;  that  claim  is  no  good. 

Mr.  Caughey:    That  is  correct."     [III.  1252.] 

This  Court  has  considered  functional  and  invalid  claims 
in 

Otis  Elevator  Co.  v.  Pacific  Finance  Corp.  et  at., 
71  F.  (2d)  641  (C.  C  A.  9); 

Skull  Perforating  Co.,  Inc.,  v.  Cavins  et  al.,  94  F. 
(2d)  357  (C.  C.  A.  9). 


The  Supreme  Court  held  method  claims  invalid  where 
the  apparatus  claims  were  invalid  and  the  elements  to  be 
used  in  the  method  were  essentially  the  same. 

Honolulu  Oil  Corp.  v.  Halliburton,  306  U.  S.  550, 
at  560. 

Plaintiff  contends  that  the  press  of  the  machine  of  the 
patent  in  suit  eliminates  tamping.  No  structure  which 
prevents  tamping  is  specified  in  the  claims,  and  plaintiff 
is  challenged  to  point  it  out. 

Elimination  of  tamping  was  represented  to  the  Trial 
Court  by  plaintiff's  counsel  as  of  the  essence. 

"The  Court :  Yes.  The  only  thing,  then,  that  was 
inventive  in  nature,  according  to  your  contention,  is 
that  that  operation  was  performed  within  the  same 
chamber  as  that  in  which  the  snow  was  created,  so 
that  it  did  not  have  a  chance  for  severe  sublimation 
by  exposure  to  the  atmosphere,  is  that  correct? 

Mr.  Caughey:  That  is  right;  and  did  away  with 
tamping  such  as  the  Martin  snow  tank  has.  That  is 
correct."     [III.  1253.] 

Where  is  absence  of  so-called  tamping  mentioned  in  the 
claims?  No  such  teaching  is  in  the  claims  and  therefore 
the  claims  fail  to  point  out  the  invention  and  are 
invalid. 

Finding  21  is  based  upon  facts  and  should  not  be  dis- 
turbed by  fallacious  arguments. 
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Each  Element  and  Step  of  the  Claims  Is  Disclosed  in 
and  Met  Without  Inventive  Change  in  Prior  Art 
Patents. 

The  Trial  Court  properly  held  that  every  element  and 
step  of  the  claims  in  issue  is  disclosed  in  prior  art  patents 
(Finding  28)  and  that  the  apparatus  claims  are  met  with- 
out inventive  change  in  the  prior  art  patents  (Finding  29). 
These  two  findings  may  be  considered  jointly  and  are  to 
be  viewed  in  the  light  of  unchallenged  Findings  26  and  27. 

Finding  26  holds  that  the  solidification  of  carbon  dioxide 
and  its  compression  into  blocks  is  disclosed  in  prior  art 
patents.  Plaintifif  does  not  question  this.  Finding  27 
holds  that  a  unitary  apparatus  in  which  both  the  solidifica- 
tion and  compression  into  blocks  is  performed,  is  disclosed 
in  prior  patents.     Plaintiff  does  not  question  this  finding. 

These  unquestioned  findings  mention  many  of  the  same 
patents  which  are  listed  in  Findings  28  and  29.  Refer- 
ence to  but  a  few  of  the  patents  will  clearly  show  that  the 
Court  correctly  found  that  every  element  of  the  claims  is 
present  in  the  prior  art  patents  and  that  the  apparatus 
claims  are  met  without  inventive  change  in  these  prior 
patents. 

Professor  Clapp  (a  graduate  of  the  University  of 
Minnesota,  in  engineering,  in  1901 ;  Professor  at  Cali- 
fornia Institute  of  Technology  since  1918  and  Professor 
Emeritus  since  1944)  testified  that  when  he  was  a  young 
man  seventeen  years  old 

"*  *  *  we  made  a  brick  press  with  the  two  plung- 
ers, different  operating  means,  but  the  same  idea  of 
pressing  the  brick  between  the  plungers  and  ejecting 
it  with  one  of  the  plungers  after  the  pressing  opera- 
tion."    [III.  875.] 

No  one  can  question  that  a  press  consisting  of  a  cham- 
ber, a  removable  closure  head  or  bottom,  and  a  pressing 


plunger  is  an  old,  exhausted  combination  of  parts.  The 
Cartier  patent  No.  338,034,  issued  in  1886  [Ex.  EE-1, 
IV.  1421],  shows  a  press  which  contains  the  same  elements 
as  those  defined  in  claim  33.  Professor  Clapp,  in  speaking 
of  the  showing  of  the  Cartier  patent,  stated : 

"To  summarize,  there  is  disclosed  a  chamber  or 
mold,  closure  head,  means  for  opening  the  chamber 
on  the  outside,  an  outlet  for  fluid,  either  through  the 
cap  D  or  through  the  piston,  or  the  ram  C ;  a  pressing 
plunger,  a  means  for  moving  the  plunger,  one  of  them 
being  through  a  pressure  means."     [II.  665.] 

Plaintiff  argues  that  anyone  would  have  sense  enough 
to  provide  an  inlet  into  a  press  and  that  this  is  a  part  of 
the  prior  knowledge  in  the  public  domain  which  can  be 
read  into  claim  33  of  the  patent  in  suit  because  this  claim 
does  not  specifically  call  for  a  supply  or  inlet.  Defend- 
ants can  use  the  same  prior  knowledge  which  was  in  the 
public  domain  and  provide  an  inlet  to  the  Cartier  press. 
If  this  is  done,  then  the  device  would  certainly  be  adapted 
for  the  solidification  and  compression  of  carbon  dioxide, 
as  stated  by  Professor  Clapp  [II.  770].  Upon  cross- 
examination  Dr.  J.ones  admitted  that  he  would  provide  an 
inlet  and  possibly  get  rid  of  the  perforations  in  the  platen 
of  the  plunger  shown  in  the  Cartier  patent  and  then  a 
feasible  operation  could  be  carried  out  in  the  Cartier  press 
[III.  1183-1184].  Such  minor  expedients  are  not  inven- 
tion. 

The  Holden  patent  No.  530,526  [Defts.  Ex.  EE-3,  IV. 
1426]  show^s  a  press  which  is  supplied  with  ice  flakes 
instead  of  snow  flakes  and  such  flakes  are  then  compressed 
into  a  block  by  means  of  a  plunger  provided  with  a  few 
perforations  so  that  fluid  may  pass  through  the  piston. 
Certainly  there  is  no  invention  in  substituting  carbon 
dioxide  snow  for  water  ice. 
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The  patents  to  Flemming  and  Julius  [Defts.  Exs.  EE-8 
and  EE-9,  IV.  1444  and  1447]  show  devices  in  which 
carbon  dioxide  snow  is  made  and  compressed  into  cylin- 
ders. In  the  Flemming  patent,  No.  955,454,  liquid  carbon 
dioxide  is  admitted  into  a  cylinder  and  the  gas  is  permitted 
to  escape  through  fine  pores  in  such  cylinder.  After  snow 
has  been  formed  in  the  cylinder,  such  snow  is  compressed 
by  means  of  the  plunger  d^  operated  by  handle  d^.  Dr. 
Jones  admitted: 

"Fleming  shows  a  carbon  dioxide  pencil  making 
device  which  is  hand  operated,  and  requires  for  its 
successful  operation  only  a  degree  of  compressing, 
which  is  easily  obtained  by  hand  operation.  This 
degree  of  compression  produces  a  product  of  medium 
density,  which  is  dense  enough  for  use  in  medicine, 
for  which  the  carbon  dioxide  pencils  were  intended, 
but  is  far  below  present  commercial  densities  of  solid 
carbon  dioxide  sold  in  the  trade."     [III.  1085.] 

If  the  Flemming  device  is  capable  of  producing  solid 
carbon  dioxide  cylinders  of  medium  density,  then  certainly 
the  Julius  device  (patent  No.  1,018,568)  can  produce  solid 
carbon  dioxide  of  much  greater  density.  The  Julius  de- 
vice includes  a  screw  and  hand  wheel  for  imparting  greater 
pressure  to  the  piston  34.  Dr.  Jones  admitted  that  there 
was  no  reason  why  sticks  of  solidified  carbon  dioxide  two 
inches  in  diameter  could  not  be  made  on  these  devices 
[III.  1121].  As  a  matter  of  fact,  there  is  no  reason  why 
cylinders  eight  or  ten  inches  in  diameter  could  not  be  made 
on  similar  devices,  the  only  objection  raised  by  Dr.  Jones 
being  that  a  hand  wheel  presents  increased  difficulties  in 
the  handling  of  larger  sizes,  but  he  admitted  that  this 
involves  only  a  question  of  degree  [III.  1122]. 

Obviously,  a  change  in  degree  only  is  not  an  inventive 
change.    A  valid  invention  can  not  be  based  upon  increase 


in  size  of  an  apparatus.  It  can  not  be  based  upon  in- 
crease in  density  of  the  resulting  product,  when  such  in- 
creased density  is  due  only  to  the  application  of  more 
force,  particularly  since  the  patent  in  suit  does  not  specify 
a  critical  density  in  words,  figures,  or  by  way  of  example. 

The  Holden  patent  No.  876,352  [Ex.  EE-7;  IV.  1439] 
shows  a  press  which  has  a  chamber,  a  removable  closure 
head,  a  hydraulically  operated  pressing  piston,  a  supply 
pipe,  and  a  discharge  pipe.  Every  element  of  the  claims 
is  shown  in  this  patent  and  the  machine  itself  was  used  in 
forming  blocks  of  ice.  The  only  objection  raised  by  Dr. 
Jones  to  this  patent  was  that  he  did  not  like  the  location 
of  the  inlet  nor  the  perforations  in  the  walls  of  the  cylin- 
der. The  fact  remains  that  the  patent  in  suit  does  not 
define  a  "proper"  location  for  the  inlet  and  the  perfora- 
tions would  not  prevent  the  Holden  machine  from  operat- 
ing. 

"Q.  It  would  be  perfectly  practical  in  the  sense 
that  you  could  produce  and  compress  a  block  of 
carbon  dioxide;  that  is  true,  isn't  it?  A.  As  a 
demonstration ;  yes. 

Q.  You  would  save  some  power  if  you  eliminated 
those  perforations,  is  that  correct?  A.  Yes;  and  you 
would  eliminate  other  difficulties."     [III.  1186.] 

Another  Holden  patent  which  shows  all  of  the  elements 
of  the  claims  is  No.  1,054,772  [Defts.  Ex.  EE-10;  IV. 
1451]  and  particular  attention  is  drawn  to  Fig.  2  of  this 
patent  since  it  clearly  shows  all  of  the  elements  referred 
to  in  the  claims  in  suit  [admitted  by  plaintiflf's  expert, 
III.  1125]. 

The  Stastney  patent  No.  1,288,255,  issued  in  1918  [Ex. 
EE-12;  IV.  1467],  shows  a  vertical  press  including  all 
of  the  elements.  It  will  be  noted  that  the  inlet  is  provided 
with  a  valve  10  and  there  is  an  outlet  for  gas  in  the  form 


of  a  pet-cock  20.  The  piston  14  operates  within  the  cylin- 
der 6  so  as  to  compress  the  material.  Structurally,  there 
is  no  difference  between  the  press  of  the  Stastney  patent 
and  the  press  defined  in  the  claims  in  suit.  An  apparatus 
constructed  in  accordance  with  the  disclosure  of  the  Stast- 
ney patent  was  built  and  was  demonstrated  to  the  Trial 
Court  as  adapted  for  the  formation  of  solid  carbon  dioxide 
and  the  compression  of  the  CO2  snow  into  a  block  within 
the  single  chamber.  No  changes  were  necessary  in  the 
apparatus  in  order  to  permit  its  use  for  the  manufacture 
of  solid  CO2  [II.  762].  Photographs  of  the  apparatus 
actually  demonstrated  comprise  Defendants'  Exhibits  JJ-1, 
JJ-2  and  JJ-3  [IV.  1565-1568]. 

Since  dimensions  or  changes  in  dimensions  do  not  in- 
volve invention  and  since  changes  necessary  to  decrease 
or  vary  the  degree  of  density  in  the  product  do  not  in- 
volve invention,  and  since  it  was  old  in  the  art  to  return 
unsolidified  gas  back  to  a  gas-collecting  system,  Dr.  Jones 
was  asked  to  disregard  these  non-inventive  changes  and 
indicate  those  changes  which  are  necessary  to  adapt  the 
Stastney  device  for  the  production  of  solid  carbon  dioxide 
and  its  compression  into  a  block.  After  first  making  an 
erroneous  answer  because  he  did  not  consider  the  premise 
upon  which  the  question  was  based.  Dr.  Jones  stated : 

"A.  If  you  will  pardon  me,  I  am  wrong  and  I 
will  admit  it.  I  had  overlooked  the  fact  that  we  are 
answering  these  questions  leaving  out  of  considera- 
tion a  number  of  things,  and  one  of  those  things 
is  the  changes  necessary  to  produce  a  commercial 
density  product.  With  that  qualification,  no  changes 
are  necessary  in  Stastney  and  it  will  produce  a 
block  without  any  altei^ation  whatsoever."  [III. 
1191.] 
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The  Stastney  patent  shows  exactly  the  same  elements, 
in  the  same  relationship,  as  the  elements  specified  in  the 
claims  of  the  patent  in  suit. 

Elements  of  Plaintiff's  Claims  Stastney  Patent 

Pressing  chamber  Wall  6 
Closure  movable  to  close  open  end 

of  chamber  Cover  18 
Pressing  plunger  movable  toward 

closure  Plunger  14 

Means  for  moving  plunger  16-17 

Supply  inlet  Inlet  10 

Fluid  outlet  Vent  20 

The  patent  in  suit  does  not  teach  a  triple  point  opera- 
tion but  the  Slate  patent  No.  1,546,681  [Ex.  EE-15;  IV. 
1470]  disclosed  the  preparation  of  triple  point  solid  CO2 
[III.  1092].  This  Slate  patent  was  owned  by  predeces- 
sors of  plaintiff. 

Slate  patent  No.  1,643,590  [EE-18;  IV.  1484]  clearly 
shows  all  of  the  elements  arranged  to  make  solid  carbon 
dioxide  within  the  chamber  5,  followed  by  the  compres- 
sion of  the  CO2  snow  into  a  solid  block  within  the  same 
chamber.  Attention  is  particularly  drawn  to  Figs.  5  to 
8  of  this  patent,  appearing  at  page  1486  of  the  record. 

The  Martin  patents  in  evidence  as  Exs.  EE-20,  EE-21, 
and  EE-24,  disclose  machines  for  making  CO2  snow  and 
compressing  the  snow  into  a  solid  block  within  the  same 
chamber.  Two  of  these  Martin  patents  are  owned  by 
plaintiff  and  were  discussed  by  Professor  Clapp  in  \'ol. 
II,  744,  745,  747-754,  756-757. 

British  patent  No.  7436  to  Elworthy  [EE-27:  IV. 
1539-1546]  shows  that  as  early  as  1895  the  formation 
of  carbon  dioxide  snow  and  the  compression  of  the  ma- 
terial into  block  was  well  known.  Attention  is  particu- 
larly called  to  Fig.    1   of  this  patent  and  especially  the 
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right-hand  portion  of  such  figure,  since  the  apparatus 
there  shown  bears  a  remarkable  resemblance  to  the  press 
of  the  patent  in  suit  illustrated  in  Figs.  1,  2  and  3.  The 
Elworthy  press  is  also  schematically  illustrated  on  Chart 
II  of  this  brief.  The  following  language  of  the  El- 
worthy patent  is  significant. 

"/  is  the  double-walled  solidifying  chamber,  also 
vacuum-jacketed,  the  bottom  of  the  chamber  is  pre- 
ferably made  tapering,  or  funnel  shaped  as  shewn, 
and  leads  direct  into  a  hydraulic  press,  the  ram  or 
platten  of  which  comipresses  any  snow  formed,  into 
the  removable  box  at  m.  The  hydraulic  press  may 
however  be  entirely  separate,  *  *  *."  [Page  4, 
lines  22-26.] 

Clearly,  therefore,  the  prior  patents  show  every  element 
and  every  step  of  the  claims  in  issue. 

Defendants'  Ex.  FF  [VI.  1562]  presents  an  analysis 
of  all  prior  patents  in  tabular  form. 

The  elements  are  shown  in  the  prior  patents  in  the 
same  relationship  which  they  have  in  the  press  of  the 
patent  in  suit.  The  step  of  forming  snow  is  simply  the 
natural  result  obtained  by  supplying  liquid  CO2  into  a 
chamber;  the  step  of  compressing  the  snow  is  simply  the 
function  of  the  piston  or  plunger.  All  of  the  steps, 
including  the  manufacture  of  solid  CO2  under  triple 
point  conditions,  are  taught  by  these  prior  patents. 

Plaintiff's  expert.  Dr.  Jones,  admitted  (after  the  false 
argument  of  density  was  eliminated)  that 

"*  *  *  YOU  CAN  MAKE  SOLID  CARBON  DIOXIDE 
IN    ANY    OF    THESE    PRIOR    ART    DEVICES;        *        *       *." 

[III.  1086.] 

Since  the  elements  are  old  individually  and  in  combina- 
tion, and  one  can  make  solid  carbon  dioxide  in  any  of 
them,  Findings  28  and  29  are  well  supported  by  the 
evidence. 
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The  Patent  in  Suit  Lacks  Invention  in  View  of  the 
State  of  the  Art. 

In  view  of  the  unchallenged  findings  (page  26  of  this 
brief),  the  teachings  of  the  prior  art  patents  (preceding 
section  of  this  brief)  and  the  testimony  of  Prof.  Clapp 
and  Dr.  Jones,  it  is  inconceivable  how  any  tribunal  could 
hold  that  the  patent  in  suit  involved  invention.  The  trial 
court  correctly  held  that 

'The  patent  in  suit  lacks  invention  in  view  of  the 
state  of  the  art."     (Last  sentence,  Finding  23.) 

The  judgment  rendered  is  the  only  one  possible. 

The  design  of  the  patent  laws  is  to  reward  those  who 
make  substantial  inventions. 

"It  was  never  the  object  of  those  laws  to  grant  a 
monopoly  for  every  trifling  device,  every  shadow  of 
a  shade  of  an  idea,  which  would  naturally  and  spon- 
taneously occur  to  any  skilled  mechanic  or  operator 
in  the  ordinary  progress  of  manufactures." 

Atlantic  Works  v.  Brady,  107  U.  S.  192. 

Presses  employing  all  of  the  elements  of  the  claims,  in 
the  same  relation,  were  old  for  various  purposes. 

u^  H^  *  ^g  gg^j^  jj^  Saranac  Machine  Corpora- 
tion V.  Wirebounds  Company,  282  U.  S.  704,  713, 
'Their  adaptation  to  the  new  use  was  not  the  creative 
work  of  the  inventive  faculty.  It  was  ''but  the  dis- 
play of  the  expected  skill  of  the  calling,  and  involves 
only  the  exercise  of  the  ordinary  faculties  of  reason- 
ing upon  the  materials  supplied  by  a  special  knowl- 
edge, and  the  facility  of  manipulation  which  results 
from  its  habitual  and  intelligent  practice."  '  " 

John  Bean  Manufacturing  Company  ct  al,  v.  Crcag- 
mile  et  al,  (C.  C.  A.  9),  123  F.  (2d)  182. 
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Jones  testified  that  any  pipe  fitter  or  mechanic  could 
assemble  the  press  and  its  associated  piping  to  cause  the 
plunger  to  exert  sufficient  pressure  upon  the  snow  in 
the  press  [III.  1109].  The  same  pipe  fitter  could  utilize 
the  machines  of  the  prior  art  to  attain  an  old  objective, 
i.  e.,  a  block  of  solid  CO2.    That  is  not  invention. 

In  Fernandez  v.  Phillips  et  al,  136  F.  (2d)  404,  this 
Court  cited  with  approval: 

"A  mere  carrying  forward  of  the  original  thought, 
a  change  only  in  form,  proportions,  or  degree,  doing 
the  same  thing  in  the  same  way,  by  substantially  the 
same  means,  with  better  results,  is  not  such  an  in- 
vention as  will  sustain  a  patent." 

Railway  Supply  Co.  v.  Elyria  Iron  Co.,  244  U.  S. 
285,  292. 

To  the  same  effect: 

Greene   Process   Metal   Co.    v.    Washington   Iron 
Works  (C.  C.  A.  9),  84  F.  (2d)  892; 

Market  Street  Cable  Ry.  Co.  v.  Rowley,  155  U.  S. 
621,  629; 

Belding  Mfg.  Co.  v.  Challenge  Corn  Planter  Co., 
152  U.  S.  100,  107; 

Roberts  v.  Ryer,  91  U.  S.     150,  159; 

Smith  V.  Nichols,  21  Wall.  112,  at  118. 

The  facts  in  this  case  are  so  clear  and  the  law  so  well 
established  that  it  is  unnecessary  to  further  stress  the 
correctness  of  the  Trial  Court's  finding  and  conclusion. 
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Defendants  Have  the  Right  to  Use  Prior  Knowledge 
in  the  PubHc  Domain. 

Plaintiff  is  upon  the  horns  of  a  dilemma.  When  plain- 
tiff argues  that  the  claims,  in  their  incomplete  form,  are 
sufficiently  complete  to  avoid  R.  S.  4888,  it  is  forced  to 
supply  the  deficiencies  from  prior  knowledge  in  the  pub- 
lic domain  (some  of  which  knowledge  is  in  Finding  23). 
But  by  so  doing,  plaintiff  convincingly  proves  that  the 
claims  are  devoid  of  invention. 

Plaintiff  has  admitted  that  it  takes  a  lot  of  knowledge, 
not  disclosed  in  the  patent  in  suit,  to  be  able  to  build  and 
operate  the  press.  Plaintiff  says  that  the  necessary  knowl- 
edge is  a  part  of  the  prior  art  in  the  public  domain.  It 
has,  moreover,  admitted  that  all  of  the  elements  and  steps 
of  its  claims  are  old,  and  the  evidence  shows  that  the 
combinations  (or  aggregations)  of  elements  are  old. 

Defendants  urge  that  they  have  a  right  to  use  the 
same  prior  knowledge  and  old  elments  without  infringe- 
ment. How  can  plaintiff  use  this  old  knowledge  in  at- 
tempting to  save  its  patent,  and  at  the  same  time  prevent 
defendants  from  using  such  prior  knowledge? 

What  is  sauce  for  the  goose  is  sauce  for  the  gander. 
Plaintiff  cannot  blow  hot  and  cold  at  the  same  time. 

The  Patent  in  Suit  Is  Anticipated  by  the  Prior  Con- 
struction and  Operation  of  the  Martin  Machine. 

Findings  18  and  19  (and  Conclusion  of  Law  6)  refer 
to  the  construction  and  operation  of  a  unitary  machine 
for  solidifying  and  compressing  carbon  dioxide  by  James 
W.  Martin  during  the  first  part  of  1925.  This  prior  use 
is  unequivocably  and  convincingly  supported  by  the  evi- 
dence. Findings  18  and  19  are  set  forth  in  Vol.  I,  pages 
75-76.  The  evidence  pertaining  to  this  prior  use  is  well 
discussed  in  the  Trial  Court's  opinion  [V.  1622  to  1645]. 


—52— 

Mr.  Martin  is  a  nationally  known  engineer  with  offices 
at  New  York  City.  Prior  to  1925  he  had  been  in  the 
United  States  Army's  Ordnance  Department,  had  been 
with  the  Tennessee  Copper  Company  as  superintendent 
of  one  of  their  plants,  and  for  about  four  years  had  been 
with  the  Union  Carbide  &  Carbon  Company  in  charge  of 
their  Research  Department,  where  work  was  done  on  high 
pressure  gases. 

In  January  of  1925  Mr.  Martin  entered  into  a  formal 
contract  of  employment  with  Prest-Air  Corp.  (predeces- 
sor of  Dryice  Corporation  of  America),  as  evidenced  by 
Deft.  Ex.  S  [III.  1391].  He  was  given  data  concern- 
ing carbon  dioxide,  and  a  sketch  of  a  machine  by  Pierre 
E.  Playnes,  a  chemical  engineer  previously  employed  by 
Prest-Air.  Defendants'  Exhibit  N  [IV.  1375]  is  a 
rough  sketch,  made  from  memory  during  trial,  similar  to 
that  given  Mr.  Martin  by  Haynes.  The  machine  shown 
on  this  sketch  is  similar  to  that  shown  in  the  Haynes 
British  patent  No.  263,922  of  1926  [see  Ex.  EE-31;  IV. 
1561,  elements  36,  37,  38,  39,  40].  Any  good  mechanic 
could  build  a  machine  from  such  sketch  [II.  535-536]. 

The  machine  was  built  for  Martin  by  Eppenbach,  In- 
corporated, of  Long  Island  City,  a  concern  that  has  been 
in  business  in  the  same  location  for  thirty  years.  A  more 
complete  sketch  of  the  machine  built  by  Martin  and  Ep- 
penbach appears  as  Defendants'  Exhibit  L  [IV.  1373]. 
It  is  to  be  noted  that  this  machine  bears  a  marked  similar- 
ity not  only  to  the  Haynes  British  patent  but  also  to  the 
Elworthy  British  patent  [Ex.  EE-27;  IV.  1538],  and  the 
machine  shown  in  Figs.  1,  2  and  3  of  the  patent  in  suit. 
The  apparatus  first  built  by  Martin  was  described  by  him 
at  II.  527-528.  He  testified  that  the  machine  was  built 
from  instructions,  sketches  and  drawings  given  Eppen- 
bach [II.  536].  Eppenbach  testified  that  the  machine 
(known  as  the  "snow  machine")  was  built  under  his 
supervision. 
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"A.  Yes.  We  had  both  a  pattern  and  a  machine 
shop.  We  made  the  wood  patterns,  sent  them  out  to 
a  foundry  right  across  the  street,  got  the  castings  and 
machined  them. 

0.28  Did  you  assemble  the  machine?  A.  We 
assembled  the  machine. 

O.  29  Did  you  witness  the  machine  in  operation  ? 
A."^  Yes. 

O.  30  Where  was  it  operated?  A.  We  set  it  up 
at  the  Liquid  Carbonic  plant  in  Maspeth."  [III. 
1257.] 

Mr.  Martin  testified  that  the  machine  was  actually 
placed  in  operation  at  Maspeth,  Long  Island,  in  March 
of  1925  [II.  538].  This  was  the  plant  of  the  Liquid 
Carbonic  Company,  from  whom  Martin  obtained  liquid 
carbon  dioxide  for  use  in  the  press. 

Eppenbach  testified  from  recollection  as  to  the  con- 
struction and  arrangement  of  the  machine,  and  his  testi- 
mony corroborates  Martin  and  Defendants'  Exhibit  L. 

"0. 83  Can  you  tell  us  from  your  recollection 
Mr.  Eppenbach,  briefly  but  enough  to  indicate  its  na- 
ture, what  kind  of  machine,  if  any,  you  made  for 
Pressed  Air  Corporation  in  1925?  A.  We  made  a 
compressor  type  of  machine  that  was  designed  to  com- 
press dry  ice  into  a  square  cylinder;  possibly  between 
three  and  four  inches  square. 

Q.  86  What  provision  was  there  for  introducing 
any  material  into  that  cylinder?  A.  We  had  a  side 
entry  for  the  CO2  gas  and  an  escape  from  the  top 
which  we  had  a  cylinder  mounted  with  a  canvas  bag. 
The  gas  going  through  the  cylinder  produced  a  snow- 
like material. 

0.87  Where  was  that  snow  material  produced? 
A.  It  was  produced  right  inside  of  the  cylinder:  the 
steel  cylinder;  not  the  wood  cylinder.  We  had  a 
wood  chamber,  barrel  type  on  top  of  the  machine. 
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Q.  89  After  this  snow  formed  in  the  cylinder, 
what  was  done  with  it?  A.  It  was  compressed  by 
the  piston  action."     [III.  1264-1265.] 

A  bill  book  was  produced  by  Eppenbach  and  pertinent 
pages  were  introduced  in  evidence  as  Defendants'  Exhibit 
R.  These  documents  were  positively  interconnected  to  the 
machine.  The  records  have  numerous  references  to  work 
actually  done  on  the  snow  machine,  in  accordance  with 
instructions  given  Eppenbach  by  Martin.  For  example, 
the  third  item  from  the  bottom  on  page  240  of  the  Eppen- 
bach records  [IV.  1378]  relates  to  machine  work  on  the 
piston  or  plunger  [Eppenbach,  III.  1269].  The  following 
item  relates  to  the  stuffing  box  to  hold  back  the  pressure 
within  the  chamber.  The  last  item  on  that  page  refers  to 
the  casting  which  supports  and  holds  the  main  cylinder 
upon  its  base.  The  term  "snow  machine"  was  identified 
by  Eppenbach  as  the  machine  that  was  being  made  to 
manufacture  dry  ice  [Eppenbach,  III.  1270].  The  main 
cylinder  was  split  lengthwise  and  bolted  together  so  that 
a   square  block  could  be  extruded,   the   block   measuring 

3>4"  X  zy^". 

Not  only  does  Martin  testify  that  this  machine  was 
placed  in  operation  in  March  of  1925  but  Eppenbach  testi- 
fies that  he  saw  the  machine  in  operation  at  the  plant  of 
Liquid  Carbonic  at  Maspeth  [III.  1257,  1267].  Eppen- 
bach was  very  interested  in  this  new  machine  and  actually 
sold  the  first  blocks  of  dry  ice  made  in  that  machine  to 
Schrafift's  ice  cream  store  in  New  York  [III.  1268].  It 
is  to  be  remembered  that  this  was  a  relatively  new  indus- 
try and  dry  ice  was  not  well  known.  Obviously,  a  more 
accurate  and  vivid  impression  is  left  on  the  minds  of 
those  who  are  working  on  a  new  enterprise.  The  layman 
did  not  know  much  about  the  properties  of  carbon  diox- 
ide; Eppenbach  vividly  remembered  that  when  blocks  of 
dry  ice  were  used  in  a  refrigerator  of  the  Hof brau  House, 
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the  gas  given  off  by  the  blocks  killed  the  lobsters    [III. 
1279]. 

During  the  next  two  months  (April  and  May,  1925) 
some  changes  were  made  in  the  machine.  The  changes 
are  progressively  illustrated  by  Defendants'  Exhibits  O 
and  P  [IV.  1376-1377].  The  three  steps  comprised  first 
removing  the  large  cylindrical  snow  chamber  so  as  to  re- 
duce the  size  of  the  so-called  snow  tank,  and  moving  the 
CO2  inlet  down  to  the  base  of  the  cone  [Martin,  II.  541- 
542].  The  next  simplification  was  to  take  off  the  cone 
altogether  and  to  place  a  screen  in  the  gas  return  line,  as 
indicated  in  the  top  diagram  on  Exhibit  P  [II.  542]. 
Finally,  a  wedge  or  pyramidal  screen  was  installed  as 
indicated  in  the  lower  diagram  on  Exhibit  P  and  liquid 
carbon  dioxide  was  introduced  directly  into  the  chamber 
through  which  the  piston  traveled  [II.  543-544].  In  other 
words,  Martin  went  through  substantially  the  same  altera- 
tions during  April  of  1925  as  those  indicated  in  Chart  II, 
opposite  page  20  of  this  brief.  Martin's  testimony  on  this 
point  is  as  follows: 

"Q.  By  Mr.  Miketta:  When  was  this  last  modi- 
fication which  you  have  indicated  as  Fig.  3  of  Ex- 
hibit P  completed,  to  the  best  of  your  recollection? 
A.  The  first  time  we  put  a  pyramid  in  there,  that  is, 
'  a  pyramidal-shaped  screen  in  there  was,  I  think,  the 
last  of  April,  or  the  first  of  May.  The  last  one  we 
put  in  was  around  the  middle  of  June;  so  it  was  over 
that  period  that  I  know  we  were  using  it. 

The  Court:    In  what  year?    A.     1925." 

******** 

"'Q.  By  Mr.  Miketta :  As  soon  as  you  put  in  this 
pyramidal  screen  you  moved  the  liquid  injection  inlet 
into  the  body  of  the  press?  A.  Into  the  press  cham- 
ber, in  front  of  the  piston. 

Q.  Why  did  you  move  it  down  there?  A.  We 
wanted  to  form  ice  down  in  the  press  chamber.     If 
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we  had  left  it  up  in  the  adapter  press  it  would  have 
impinged  it  against  the  screen,  and  would  have  tended 
to  freeze  the  screen  up  so  the  gas  wouldn't  go  up." 
[II.  545.] 

Hood  reached  Maspeth  about  April  10,  1925  [III.  1914- 
1915]  and  he  testified  that  Exhibit  L  answers  the  descrip- 
tion of  the  machine  which  he  first  observed  in  operation 
when  he  came  to  Maspeth  [III.  915].  His  description  of 
the  machine  was  as  follows : 

"*  *  *  It  was  a  single  unit,  or  unitary  machine, 
composed  of  a  hopper,  wherein  the  snow  was  formed, 
with  a  conical  bottom,  vertical,  which  discharged 
downward  into  a  square  chamber,  in  which  a  plunger 
operated  and  compressed  the  snow  into  blocks.  This 
was  driven  by  a  crank  shaft  and  belt  and  motor.  It 
formed  blocks  of  ice  of  compressed  solid  carbon 
dioxide,  of  approximately  3^  by  3j4  by  8,  which 
was  the  length  which  we  were  trying  to  form."  [HI. 
956.] 

Hood  corroborates  Martin  and  Eppenbach  by  stating 
that  blocks  were  being  made  with  that  machine  and  shipped 
out  at  the  time  he  arrived  [III.  915].  The  alterations 
shown  on  Defendants'  Exhibits  O  and  P  were  well  re- 
membered by  Hood.  He  stated  that  within  two  or  three 
days  after  he  arrived  the  upper  cylindrical  portion  was 
removed  [III.  921-922]  and  he  distinctly  remembered  the 
pyramidal  inverted  screen  and  the  fact  that  liquid  CO2  was 
injected  directly  into  the  side  of  the  compression  chamber 
[HI.  923]. 

"A.  I  don't  know  that  I  drilled  the  hole,  but  at 
least  I  directed  it. 

O.  Do  you  remember  the  drilling  or  having  a  hole 
drilled  into  the  side  of  the  chamber?  A.  Yes." 
[III.  923-924.] 


—57— 

The  Eppenbach  records  substantiate  these  modifications 
and  it  is  to  be  noted  that  the  last  item  on  page  416  of  the 
Eppenbach  records  [IV.  1383]  refers  to  a  pyramid  shape 
piece  for  the  snow  machine  (dated  April  25)  whereas  the 
penultimate  item  on  page  418  [IV.  1384]  refers  to  a 
pyramid  shape  piece  covered  with  brass  mesh.  Eppen- 
bach's  testimony  is  clearcut. 

"Q.  171.  The  next  to  the  last  entry  on  page  418, 
Mr.  Eppenbach,  under  date  of  April  25th,  it  says: 
'Make  pyramid  shape  piece  for  experimental  purposes 
on  snow  machine  No.  1  covered  with  brass  mesh.' 
A.  That  was  the  pyramid  member  that  we  used  to 
replace  the  canvas  that  was  originally  had.  We  had 
that  set  right  down  above  the  piston. 

Q.  172.  What  was  the  function  of  that  pyramid- 
shaped  piece?  A.  That  was  a  piece  of  heavy  punched 
or  corrugated  steel  covered  with  wire  cloth.  It  was 
brass  mesh.  It  was  a  wire  cloth.  To  substitute  for 
the  canvas  bag. 

Q.  173.  Did  that  permit  some  gas  to  escape? 
A.  Yes,  that  would  permit  the  gas  to  escape  and  the 
snow  would  form  and  fall  from  that  wire  mesh. 

Q.  174.  Would  snow  form  above  it  in  some  cases 
from  the  escaping  gas  or  you  mean  below  it?  A. 
No.    Below. 

Q.  175.  And  below  would  be  where  with  refer- 
ence to  the  cylinder?    A.     In  the  cylinder. 

Q.  176.  Did  you  see  that  machine  in  operation 
with  that  pyramid  shaped  screen  on  it?  A.  Yes,  I 
saw  that  in  operation."     [III.  1275-1276.] 

The  evidence  therefore  conclusively  shows  that  Martin 
constructed  a  unitary  machine  somewhat  similar  to  that 
shown  in  the  prior  Haynes  patent  and  that  this  machine 
was  modified  in  much  the  same  manner  as  in  Chart  II 
of  this  brief,  during  April  and  May  of  1925,  through  the 
stages  shown  in  Defendants'  Exhibit  O  and  P, 
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There  is  positive  evidence  that  the  machines  were 
openly  and  notoriously  used.  The  evidence  shows,  for 
example,  that  the  Martin  machines  were  out  in  the  open 
on  the  ground  floor  of  the  Maspeth  plant  [II.  558;  III. 
925,  953].  Any  visitor  to  the  plant  could  see  the  machine 
[III.  943]. 

"Everybody  who  came  into  the  office  of  Liquid 
Carbonic  had  almost  to  brush  by  it,  because  the  en- 
trance to  their  office  was  right  next  to  it."  [III. 
924.] 

There  were  many  visitors,  including  officers  of  Liquid 
Carbonic  [II.  558;  III.  924,  939,  943,  955]. 

No  instructions  were  given  to  keep  visitors  out  [II. 
558;  III.  925]. 

"Some  were  rather  interested,  and  stood  around 
half  an  hour  or  so."     [III.  956.] 

The  Martin  unitary  machine  was  commercially  used; 
it  produced  blocks  of  solid  carbon  dioxide,  which  were 
sold.  Between  ten  and  twenty  tons  (20,000  and  40,000 
pounds)  of  such  blocks  were  made  on  the  Martin  unitary 
machine  and  sold  prior  to  July,  1925  [II.  576-577].  Hood 
personally  made  sales  to  people  who  came  to  the  plant 
[III.  919]  and  testified  to  a  number  of  specific  customers 
and  that  regular  shipments  of  these  blocks  were  made  to 
Montreal,  Canada  [III.  920].  Blocks  were  also  shipped 
to  Philadelphia  [II.  555]. 

Plaintifif's  specious  argument  that  the  blocks  were  not 
of  "commercial  density"  can  not  prevail  over  uncontra- 
dicted, clear-cut  evidence  of  commercial  use.  The  Martin 
blocks  were  shipped  to  Canada;  they  certainly  were  of 
commercial  density;  the  patent  in  suit  does  not  define 
commercial  density. 
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The  demand  for  dry  ice  increased  rapidly,  beyond  the 
capacity  of  the  Martin  machines,  by  May  of  1925.  Simul- 
taneously, customers  began  demanding  larger  blocks  than 
Zy2"  X  2>y2"  X  8''  blocks  made  on  the  Martin  machine. 
Martin  could  not  get  money  appropriated  for  a  larger 
machine  [II.  593]  so  he  installed  snow  tanks  in  June  of 
1925  to  increase  his  production  in  an  inexpensive  manner, 
since  snow  tanks  cost  but  a  fraction  of  the  cost  of  a 
Martin  press. 

Lack  of  funds  was  corrected  by  reorganization  and 
refinancing  in  1927  or  1928  [II.  583;  III.  940]. 

Positive  proof  of  prior  use  by  Martin  can  not  be  mini- 
mized on  the  ground  that  Martin  lacked  funds  to  build  a 
larger  machine  and  did  not  have  a 

*'*  *  *  structure  of  skilled  representatives,  patent 
experts,  mechanical  engineers,  supersalesmen,  per- 
suaders, business  organizers  and  executives  and 
geniuses  of  monopoly  and  protection." 

It  is  not  necessary  that  the  prior  machine  be  the  best  or 
in  the  highest  form  of  development. 

''If  it  were  manifest  that  the  thing  claimed  in  the 
patent  is  accomplished,  one  use  would  be  sufficient. 
If  the  construction  of  the  thing  of  itself  demonstrated 
that  it  was  within  the  principle  here  stated,  then  per- 
haps no  use  need  be  established." 

Sayles  v.  Chicago  &  N.  W.  R.  Co.,  Federal  Case 
No.  12,415. 

This  Court  held  a  patent  invalid  by  reason  of  prior 
existence  of  a  device,  in  Monogram  Mfg.  Co.  v.  F.  &  H. 
Manufacturing  Co.,  144  F.  (2d)  412,  stating: 

'i*  *  *  j^  -g  sufficient  to  establish  anticipation 
of  rotatability  of  the  housing  about  such  a  clamp's 
legs  that  in  1940  the  rotable  Finkle  clamp  was  in  ex- 
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istence  in  plaintiff's  attorney's  office  and  was  put  to 
the  business  of  demonstration  for  sale  even  though 
no  orders  at  all  were  procured.  Automatic  Weighing 
Machine  Co.  v.  Pneumatic  Scale  Corporation,  Ltd., 
166  F.  288,  292  (CCA  1);  Deller's  Walker  on  Pat- 
ents, Vol.  1,  pp.  377-81;  Vol.  2,  pp.  920-30;  Christie 
V.  Seybold,  55  F.  69,  76  (CCA  6)." 

The  mode  of  operation  of  the  Martin  machine  is  identi- 
cal to  the  mode  of  operation  of  the  patent  in  suit  so  that 
the  Martin  machines  employ  the  same  elements  in  the  same 
relationship  and  in  the  same  manner  as  the  press  of  the 
patent  in  suit  and  the  same  as  defendants'  machine, 
liquid  carbon  dioxide  was  introduced  into  a  closed  cham- 
ber. A  part  of  the  liquid  was  converted  into  sohd  and  a 
part  into  gaseous  carbon  dioxide.  The  unsolidified  gas 
was  permitted  to  return  to  the  system,  while  the  solid 
collected  in  the  press.  The  mass  of  solid  was  then  pressed 
into  a  block  [III.  945-946].  The  supply  of  liquid  carbon 
dioxide  was  shut  off  before  the  machine  was  started  to 
compress  the  snow  into  a  block  [III.  947].  A  relief  valve 
to  atmosphere  was  put  in  [II.  579].  Blocks  were  made 
with  a  single  stroke  of  the  pressing  plunger  [III.  969]. 

Chart  III,  appended  hereto,  is  a  facsimilie  of  Defend- 
ants' Exhibit  L  and  shows  the  Martin  press  as  it  was 
employed  in  the  spring  of  1925.  The  various  phrases  of 
claim  31  have  been  applied  to  this  machine.  This  chart 
convincingly  shows  that  every  element  required  by  this 
claim  is  met  in  the  Martin  machine.  A  similar  direct 
application  could  be  made  with  all  of  the  other  claims  in 
suit. 

There  was  nothing  "embryonic  or  inchoate"  in  the 
Martin  machine.  It  was  constructed;  it  operated;  and 
the  products  of  its  operation  were  widely  sold.  Plaintiff's 
attack  upon  Findings  18  and  19  is  not  made  in  good  faith. 


31.  In  a  gas  solidifying  and  block  forming  ap- 
paratus,' 


a  normally  closed  and  gas-tight  solidi- 
fication and  block  pressing  chamberj 


means  for  withdrawing  the  unsolidifled  gas 
from  the  chamber  during  accumulation  of  a  mass 
of  solidified  gas  in  the  chamber, 


,  means  ior  actuating  the 
pnger  to  press  an  accumulated  mass  of  the 
sidlfied  gas  in  the  chamber  into  a  dense,  block 
0  solidified  gas. 


means  for 
supplying  a  liquefied  gas  to  said  chamber  when 
the  chamber  is  closed  for  expansion  to  convert  a 
portion  of  the  liquid  to  a  solid  and  a  portion  to  a 
gas^ 


/  a  pressing  plung- 
er in  the  chamber  movable  to  press  an  accumu- 
lated mass  of  solidified  gas  into  a  block,  said 
plunger  normally  inactive  during  expansionCof 
the  liquefied  gas  and  accumulation  of  the  solidi- 
fied gas  in  the  chamber 

and  means  for  operJng  said 
chamber  after  completion  of  the  block  by  said 
pressing  plunger  for  removal  of  the  block  from 
the  chamber. 
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Fitzpatrick,  Sherwood,  Black  and  others  mentioned  by 
Martin  and  Hood  worked  with  Martin  during  the  spring 
of  1925.  Plaintiff  knew  long  before  trial  that  defendants 
would  rely  upon  the  Martin  prior  use  which  took  place  on 
their  own  grounds  in  New  York  and  Long  Island.  Plain- 
tiff did  not  produce  a  single  witness  to  contradict  the  testi- 
mony of  Martin,  Hood  and  Eppenbach. 

In  its  brief  plaintiff  attempts  to  make  a  case  out  of 
whole  cloth  by  referring  to  minor  instances  where  Martin 
and  Hood  did  not  make  absolutely  "yes"  or  "no"  answers. 
Of  course  neither  Martin  nor  Hood  would  state  that  the 
Martin  machine  operated  perfectly,  without  alterations 
and  some  troubles.  Martin  and  Hood  were  telling  the 
truth.  It  is  normal  for  a  new  machine  to  have  "bugs" 
which  require  adjustment  and  correction.  It  would  have 
been  surprising,  to  say  the  least,  to  have  them  testify  that 
the  first  machine,  built  from  rough  sketches,  operated 
continuously  and  perfectly  from  the  moment  the  power 
was  turned  on.  Martin  and  Hood  were  not  fabricating 
evidence;  they  were  testifying  as  to  facts  and  the  facts 
are  that  the  machine  constructed  and  operated  by  them  in 
the  spring  of  1925  answers  every  requirement  of  the 
claims  of  the  patent  in  suit,  as  conclusively  proven  by  their 
testimony,  the  corroborative  documentary  Eppenbach  rec- 
ords, and  plaintiff's  inability  to  present  an  iota  of  contra- 
dictory evidence. 

The  Trial  Court  was  familiar  with  many  cases  cited  by 
plaintif-f  in  its  brief;  two  full  pages  of  the  Trial  Court's 
opinion  are  devoted  thereto. 

Plaintiff  cites  a  number  of  cases  which  do  not  appear 
to  be  pertinent.  For  example,  in  Kings  County  Raisin 
&  Fruit  Co.  V.  United  States  Consolidated  Seeded  Raisin 
Co.,  185  Fed.  59,  no  question  of  prior  use  was  involved. 


In  Coffin  V.  Ogden,  repeatedly  cited  by  plaintiff,  prior 
use  was  sustained  because  the  lock  was  "complete  and 
capable  of  working"  (85  U.  S.  120,  at  125). 

Certain  the  Martin  machine  was  complete,  capable  of 
working,  and  actually  in  commercial  use. 

The  Martin  prior  use  was  not  an  experiment;  it  was 
the  foundation  of  a  national  industry  which  is  now  open 
to  any  enterprising  American.  The  Martin  machine 
reached  a  point  of  consummation  where  it  was  producing 
tons  of  blocks,  and  such  blocks  were  being  sold  and 
used.  The  Trial  Court  saw,  observed  and  heard  plain- 
tiff's witnesses  and  was  convinced  of  the  reasonableness 
and  truthfulness  of  their  testimony.  Plaintiff  failed  to 
shake  the  testimony  by  cross-examination  and  failed  to 
produce  any  contradictory  evidence.  Findings  18  and 
19  and  Conclusion  6  should  be  affirmed. 

The  Claims  Are  for  Aggregations  of  Old  Elements 
and  Steps  and  Invalid. 

The  Trial  Court  correctly  concluded  that  the  claims 
of  the  patent  in  suit  are  invalid  as  covering  an  aggrega- 
tion of  old  elements  and  steps  (Conclusion  12)  and  such 
conclusion  is  based  in  part  upon  Finding  24   [I.  79]. 

The  Court  properly  found  that  the  elements  and  steps 
which  relate  to  solidification  of  CO2  are  independent  of 
and  are  performed  independently  of  the  elements  and 
steps  which  relate  to  compression  of  the  snow  into  a 
block.  This  is  perfectly  obvious.  Snow  formation  is  the 
natural  result  of  introducing  liquid  CO2  into  a  chamber 
kept  at  a  pressure  below  about  60  pounds.  Snow  will 
form  in  such  a  chamber  whether  there  is  a  pressing 
plunger  in  it  or  not.  The  pressing  plunger  is  of  no  use 
until  snow  has  formed  and  there  is  something  for  the 
plunger  to  compress. 
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Plaintiff  acknowledges  that  Martin  used  a  snow  tank 
and  a  press  in  making  blocks  before  the  earliest  dates 
alleged  by  Cole  and  McLaren  and  three  years  before  the 
filing  date  of  the  patent  in  suit.  A  diagram  showing 
the  arrangement  employed  is  shown  in  Plaintiff's  Exhibit 
6  [IV.  1330].  Solidification  took  place  in  the  snow  tank, 
the  snow  was  then  placed  in  a  mold,  and  the  mold  was 
then  placed  in  a  press  which  squeezed  the  snow  into  a 
block.  Certainly  the  operation  of  forming  the  snow  in 
no  way  modifies  or  affects  the  operation  of  compres- 
sing it  and  this  was  admitted  by  plaintiff's  expert 
Jones. — 

"Q.  That  is,  the  snow  tank  operated  entirely  in- 
dependently of  the  press  and  was  not  modified  or 
affected  in  any  way  by  the  operation  of  the  press? 
A.    That  is  correct. 

Q.  And  conversely,  it  is  true  that  the  press 
operated  entirely  independently  of  the  snow  tank? 
A.     That  is  correct. 

Q.  And  the  pressing  operation  that  was  per- 
formed by  the  press  was  in  no  way  modified  or 
affected  by  the  proximity  or  operation  of  the  snow 
tank?     A.     That   is  correct."     [I.   229.] 

By  putting  the  snow  tank  directly  on  top  of  a  horizon- 
tal press,  we  obtain  a  machine  of  the  horizontal  type, 
as  illustrated  in  Figs.  1  and  2  of  the  patent  in  suit  and 
in  Chart  II.  Snow  is  formed  in  50  and  drops  into  60 
into  the  path  of  the  piston.  Jones  admitted  that  snow 
formation  in  50  and  compression  in  60  were  inde- 
pendent— 

"*  *  *  in  the  sense  that  they  are  two  sepa- 
rate operations  performed  in  the  same  closed  ap- 
paratus    *     *     *."     [I.  231.] 
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As  previously  pointed  out,  the  horizontal  press  of  the 
patent  is  the  equivalent  of  the  vertical  press;  both  of 
these  presses  can  be  interchangeably  used  commercially 
[I.  197,  272-273;  III.  1167-1168,  1199].  Mr.  Martin 
also  testified  that  there  is  no  difference  in  result — 

"Q.  Is  a  different  result  obtained  by  compressing 
carbon  dioxide  in  the  same  chamber,  in  which  it 
was  formed,  than  that  obtained  by  forming  the 
solidified  carbon  dioxide  in  one  chamber  and  com- 
pressing it  into  another? 

A.     There   is   no   difference."     [II.    572.] 

Since  the  facts  substantiate  the  Court's  finding,  it 
should  not  be  disturbed.  The  conclusion  of  law  is  in- 
escapable; the  claims  are  invalid  because  of  aggregation. 
As  well  stated  by  this  Court  in  Fernandez  v.  Phillips, 
136  F.   (2d)  404: 

"Old  elements  may  be  combined  into  patentable  in- 
vention, but,  'so  long  as  each  element  performs  some 
old  and  well-known  function,  the  result  is  not  a  pat- 
entable combination,  but  an  aggregation  of  elements'. 
Richards  v.  Chase  Elevator  Co.,  158  U.  S.  299.  See 
also,  Mantle  Lamp  Co.  v.  Aluminum  Products  Co., 
301  U.  S.  544." 

The  language  employed  by  Mr.  Justice  Strong  in  Hailes 
V.  Vail  Warmer,  20  Wall.  353,  368,  is  particularly  ap- 
plicable.— 

"Merely  bringing  old  devices  into  juxtaposition, 
and  there  allowing  each  to  work  out  its  own  effect, 
without  the  production  of  something  novel,  is  not  in- 
vention." 
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This  fundamental  rule  has  been  restated  in  many  cases, 
among  them: 

Pickering  v.  McCnlloiKjh,  104  U.  S.  310; 

Knapp  V.  Morse,  150  U.  S.  221,  at  227; 

Lincoln  Engineering  Co.  v.  Stewart-Warner,  303 
U.  S.  545,  at  549-550; 

Toledo  Pressed  Steel  Co.  v.  Standard  Parts,  Inc., 
307  U.  S.  350,  at  355-356; 

Cinema  Patents  Company,  Inc.   v.   Columbia  Pic- 
tures Corp.  (C.  C.  A.  9),  80  F.  (2d)  332. 

Plaintiff  Admits  That  Defendants'  Machine  Contains 
the  Same  Elements,  Operating  in  the  Same  Man- 
ner, as  the  Elements  of  Prior  Art  Machines. 

Finding  31  states  that  defendants'  machines  contain 
the  same  elements,  in  the  same  relationship,  as  in  the 
presses  of  the  prior  art,  including  the  Martin  machine. 
It  states  that  defendants'  machines  do  not  involve  inven- 
tive change  over  the  prior  art. 

Although  this  finding  is  listed  among  the  specification 
of  errors  (Pltf.  Br.  p.  21),  no  argument  has  been  pre- 
sented on  this  point  by  the  plaintiff.  In  accordance  with 
the  rule  recently  stated  by  this  Court  in  Peck  et  at.  v. 
Shell  Oil  Company,  Incorporated,  et  al.  142  F.  (2d)  141, 
plaintiff  has  abandoned  its  objection  to  Finding  31.  As 
stated  in  the  Peck  case,  supra: 

"With  respect  to  many  of  the  'points'  stated  by 
appellants  no  argument  or  discussion  is  presented  in 
their  opening  brief.  Therefore,  those  'points'  are 
deemed  abandoned  and  need  not  be  considered  here- 
in.   Moore  v.  Tremelling,  9  Cir.,  100  F.  2d  39,  43; 
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Paramount  Productions,  Inc.  v.  Smith,  9  Cir.,  91 
F.  2d  863,  866 ;  Liquid  Veneer  Corporation  v.  Smuck- 
ler,  9  Cir.,  90  F.  2d  196,  206;  Forno  v.  Coyle,  9 
Cir.,  75  F.  2d  692,  695." 

Plaintiff  apparently  abandoned  its  objection  to  this  par- 
ticular finding  because  the  evidence  is  uncontradicted  and 
unassailable.  Defendants'  press,  like  any  other  press, 
whether  it  be  for  brick,  cotton,  oHves,  or  CO2  snow,  in- 
cludes a  chamber,  a  piston  or  plunger,  movable  in  the 
chamber,  and  a  closure  against  which  the  material  may 
be  compressed.  It  is  also  provided  with  an  inlet  for 
liquid,  an  outlet  for  gas,  and  a  vent  to  the  atmosphere. 
These  are  exactly  the  same  elements  which  were  used  in 
the  commercial  production  of  solid  CO2  in  the  anticipating 
Martin  press  in  the  spring  of  1925.  These  are  exactly 
the  same  elements  which  can  be  found  in  a  number  of 
prior  art  presses.  The  testimony  of  Wells  on  this  point 
[Defs.'  Ex.  NN;  IV.  1579;  III.  906-909]  emphasizes 
the  fact  that  defendants'  machine  is  composed  of  ele- 
ments having  the  same  relationship  and  mode  of  opera- 
tion as  the  elements  of  prior  patents.  It  is  significant 
that  plaintiff  did  not  cross-examine  Wells  on  this  point. 

Certainly  defendants  can  use  the  teachings  of  all  of 
the  prior  patents  included  in  Defendants'  Exhibit  EE. 
Their  press  is  simply  an  enlarged  version  of  the  Stastney 
press  [Defs.'  Ex.  EE-12;  IV.  1467]. 


The  Acts  of  Defendants  Do  Not  Constitute 
Infringement. 

Finding  30  forms  the  basis  for  Conclusion  13,  which 
holds  that  defendants  have  not  utilized  any  invention  of 
the  patent  claims  in  issue. 

Clearly  the  claims  of  the  patent  in  suit  are  invalid.  It 
is  fundamental  that  one  can  not  infringe  an  invalid 
patent.  The  rambling  discussion  on  pages  101  to  117  of 
plaintiff's  brief  is  a  maze  of  confusing  inconsistency  and 
sophistry,  which  does  not  and  can  not  evade  the  factual 
soundness  of  the  Court's  ruling. 

Pages  11  to  13  of  this  brief  point  out  that  the  claims 
of  the  patent  in  suit  are  limited  to  the  use  of  an  air- 
tight, sealed,  closed  chamber.  The  evidence  convinc- 
ingly shows  that  defendant  did  not  use  a  sealed  chamber; 
they  employed  an  air  vent  and  even  opened  the  bottom 
of  the  press  before  compressing  the  snow  [I.  384,  386, 
389-390,  398-400,  411;  II.  509-510-511;  III.  1057].  5% 
of  the  carbon  dioxide  fed  into  the  chamber  escaped  from 
that  chamber  [II.  450].  Defendants  therefore  did  not  use 
a  closed,  sealed,  or  air-tight  chamber. 

Plaintiff's  expert  pointed  out  that  if  there  was  any 
invention  in  the  Cole  and  McLaren  patent  it  resided  in 
the  use  of  exhauster  81,  which  automatically  regulated 
and  maintained  the  constant  or  "definite  pressure"  of  tw^o 
pounds  or  less  in  the  snow  chamber  [III.  1135,  1107, 
1113,  1171,  1130-1131].  Defendants  did  not  use  an  ex- 
hauster; they  never  operated  at  a  constant  or  definite 
pressure  of  two  pounds  or  less.    Plaintiff's  Exhibits   14 
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and   15   show  operation  at  a  variable  pressure  up  to  68 
pounds. 

In  addition,  it  is  to  be  remembered  that  defendants' 
presses  were  composed  of  old  elements  in  the  same  re- 
lationship that  those  elements  are  found  in  prior  art 
patents,  functioning  in  an  old  manner  [Wells,  III.  906- 
909;  Defs.'  Ex.  NN;  IV.  1579].  There  can  be  no  in- 
fringement by  the  use  of  devices  which  are  in  the  public 
domain.  Defendants  can  not  violate  a  right  which  does 
not  exist.  Finding  30  and  Conclusion  13  are  amply  sup- 
ported by  the  evidence  and  should  not  be  disturbed. 

Conclusion. 

Defendants  submit  that  when  the  cloak  of  sophistry 
and  baseless  arguments,  within  which  plaintiff  attempts  to 
hide  the  patent  in  suit,  is  stripped  away  and  the  patent  is 
examined  in  the  cold  light  of  facts,  admissions  and  testi- 
mony, only  one  conclusion  is  possible. 

The  patent  in  suit  is  invalid  because  it  was  not  issued 
to  the  first  inventors  of  that  which  is  claimed  therein. 

The  claims  of  the  patent  in  suit  are  invalid  because 
they  relate  to  old  elements  in  an  old  relationship,  and  do 
not  define  an  invention  over  the  prior  art. 

The  construction  and  operation  of  the  unitary  Martin 
machine  completely  anticipate  the  claims  in  suit. 

The  claims  are  void  because  they  are  for  an  aggregation 
and  not  an  invention. 

The  claims  of  the  patent  in  suit  are  invalid  because  they 
do  not  define  the  alleged  invention  with  the  particularity 
required  by  R.  S.  4888.     Claims  4,  31,  32  and  33  are 


incomplete  and  inoperative;  claims  4,  31,  32,  33,  34,  36 
and  38  refer  to  liquefied  gas  and  are  too  broad  since 
liquefied  gases  as  a  class  are  inoperative. 

The  judgment  and  decree  of  the  Trial  Court  should  be 
affirmed,  with  costs  to  defendants-appellees. 

Respectfully  submitted, 
Casimir  a.  Miketta, 
Attorney  for  Defendants-Appellees. 

Ward  D.  Foster, 
Of  Counsel. 


No.  11054 
IN  THE 


United  States  Circuit  Cuurt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


International  Carbonic  Engineering  Company, 

Appellant, 

vs. 

Natural  Carbonic  Products,  Inc.,  a  corporation, 
George  Pepperdine  Foundation,  a  corporation,  L.  H. 
Polderman,  W.  L.  Benson  and  C.  B.  Benson,  indi- 
vidually and  as  a  co-partnership  doing  business  under 
the  fictitious  firm  name  and  style  of  Natural  Carbonic 
Products, 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


Lyon  &  Lyon, 
Leonard  S.  Lyon, 
Reginald  E.  Caughey, 
811  West  Seventh  Street,  Los  Angeles  14, 
A  ttorneys  dor .  Ap^c^uL 


Ai. 


Parker  &  Company,  Law  Printers,  Los  Angeles.      Phone  TR.  S206. 

PAUL  P.  O'bWifcN 


TOPICAL  INDEX. 

PAGE 

The  patent  in  suit 4 

The  drawings  of  the  patent  in  suit 8 

Findings  of  trial  court 11 

Finding  23  emphasizes  the  invention  of  the  patent  in  suit 13 

Testimony  of  plaintiffs'  expert 13 

The  claims  in  issue  comply  with  Revised  Statute  4888 15 

Prior  patents  17 

The  claims  in  issue  constitute  invention 19 

Appellees'  right  to  the  use  of  prior  knowledge 21 

The  Martin  alleged  prior  use 21 

Aggregation   23 

Infringement    24 

Conclusion    27 


TABLE  OF  AUTHORITIES  CITED. 

Cases.  page 

Burr  V.  Duryee,  17  L.ed.  650,  658 25 

Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  46  L.ed.  969,  986 15 

Fullerton  W.  G.  Assn.  v.  Anderson-Barngrover  Mfg.  Co.,   166 
F.  443,  449 15 

Mowry  v.  Whitney,  20  L.ed.  860 15 

Murray  v.  Noblesville  Milling  Co.,  131  F.2d  470,474  (CCA  7th)   11 

Potts  V.  Creager,  39  L.ed.  273,  279 18 

Tyree  Chemist,  J.  S.  v.  Thymo  Borine  Laboratory,  151  F.2d  621, 
624   ( CCA  7th) 1 1 

Weiss  V.  R.  Hoe  &  Co.,  109  F.2d  722,  726 24 

Statute. 
Revised  Statute  4888 1 5 


No.  11054 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


International  Carbonic  Engineering  Company, 

Appellant, 

vs. 

Natural  Carbonic  Products,  Inc.,  a  corporation, 
George  Pepperdine  Foundation,  a  corporation,  L.  H. 
PoLDERMAN,  W.  L.  Benson  and  C.  B.  Benson,  indi- 
vidually and  as  a  co-partnership  doing  business  under 
the  fictitious  firm  name  and  style  of  Natural  Carbonic 
Products, 

Appellees. 


APPELLANT'S  REPLY  BRIEF. 


The  brief  filed  on  behalf  of  appellees,  consisting  of  69 
pages,  does  not  raise  any  other  defenses  bearing  upon  the 
validity  or  infringement  of  the  patent  in  suit  other  than 
the  defenses  which  were  sustained  by  the  district  court 
and  which  were  fully  discussed  in  appellant's  opening  brief. 
In  fact  appellees'  brief  almost  slavishly  follows  the  decision 
of  the  district  court  which  has  been  printed  as  Volume  V 
of  the  transcript  of  record.  Appellant  in  its  opening  brief 
by  constant  reference  to  the  record  pointed  out  to  this 
court  the  fundamental  errors  which  the  district  court  had 
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fallen  into  in  deciding  this  case  and  established  that  the 
sustaining  of  said  defenses  was  error. 

Appellees,  however,  in  following  the  court's  decision 
could  not  resist  the  temptation  of  including  statements  to 
support  the  decision  which  are  not  borne  out  by  the  record 
and  in  many  instances  which  are  not  even  referred  to 
therein.  Appellant's  brief,  therefore,  will  be  primarily 
limited  to  pointing  out  such  erroneous  statements  and  con- 
clusions in  order  that  this  court  may  not  be  misled  thereby. 

It  is  significant  in  appellees'  brief  that  they  have  not 
in  any  manner  endeavored  to  refute  the  commercial  suc- 
cess which  has  been  obtained  by  the  vertical  apparatus  of 
Fig.  5  of  the  patent  in  suit  and  to  which  the  claims  in 
issue  are  directed.  It  is  further  significant  that  upon  the 
question  of  infringement  appellees  admit  that  all  of  the 
elements  of  the  claims  in  issue  are  present  in  the  apparatus 
claims  in  issue  with  the  one  exception  as  to  the  interpreta- 
tion of  the  phrase  "closed  chamber"  etc.  and  that  with 
respect  to  said  phrase  the  appellees  admit  that  only  five 
percent  of  the  gas  which  is  in  the  chamber  of  Fig.  5  is  al- 
lowed to  escape  to  the  atmosphere  during  the  latter  part 
of  the  period  within  which  the  carbon  dioxide  is  formed 
into  a  solid  and  compressed  within  said  chamber  (Ap- 
pellees' Brief  p.  67). 

At  page  2  of  appellees'  brief  and  frequently  thereafter 
appellees  have  endeavored  to  persuade  this  court  that  the 
pertinent  findings  of  fact  pertaining  to  the  defenses  sus- 
tained were  not  properly  raised  or  presented  in  appellant's 
brief  in  accordance  with  the  rules  of  this  court.  Although 
there  are  thirty-one  specific  findings  of  fact,  reference  to 
the  record  [I.  71-82]  will  readily  disclose  that  the  first 
fifteen  findings  'have  either  to  do  with  the  counterclaim 
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of  appellees,  which  is  not  before  this  court,  or  with  facts 
pertaining  to  the  question  of  venue  and  jurisdiction.  Be- 
ginning with  finding  16,  appellant  has  specified  all  of  said 
remaining  findings  with  the  exception  of  findings  17,  22, 
25,  26  and  27.  Finding  17  refers  to  the  file  wrapper  and 
although  said  finding  is  not  inclusive  as  to  what  is  con- 
tained therein  it  is  substantially  correct.  Finding  22  per- 
tains to  the  Martin  snow  tank.  Said  finding  does  not 
include  all  of  the  operations  pertaining  to  the  snow  tank, 
which  are  set  forth  in  more  detail  in  appellant's  brief  page 
12  et  seq.  under  the  heading  'Trior  Commercial  Ap- 
paratus." Finding  25  pertains  to  the  method  claims  in 
issue.  Admittedly  the  solidification  of  carbon  dioxide  un- 
der triple  point  conditions  was  not  disclosed  in  the  patent 
in  suit.  It  was  only  incumbent  upon  the  inventors  to  dis- 
close one  means,  i.  e.  the  snow  method,  whereby  carbon 
dioxide  could  be  formed  in  the  single  chamber  of  Fig.  5 
within  which  the  carbon  dioxide  was  first  formed  in  a 
solid  and  thereafter  pressed  into  blocks.  The  question  of 
whether  either  claim  38  or  39  is  entitled  to  a  range  of 
equivalents  which  would  include  the  solidification  under 
triple  point  conditions  is  an  entirely  different  question 
which  will  be  hereafter  discussed  under  the  question  of  in- 
fringement. Finding  26  was  not  included  in  the  specifi- 
cation of  errors  because  generally  speaking  the  statement 
therein  is  correct.  The  fact  that  solidification  of  carbon 
dioxide  and  its  compression  into  blocks  was  disclosed  in 
prior  art  patents  does  not  invalidate  the  claims  in  issue 
or  avoid  infringement  as  was  clearly  pointed  out  in  ap- 
pellant's opening  brief.  Although  dealing  with  the  solidi- 
fication of  carbon  dioxide,  the  patents  are  not  pertinent  to 
the  question  of  infringement  or  validity  of  the  claims  in 
issue  as  was  clearly  pointed  out  in  said  brief. 


Reference  to  page  7  of  appellees'  brief  discloses  the  fre- 
quent reference  to  a  discussion  of  the  pertinent  findings 
of  fact  which  were  specifically  referred  to  in  the  specifi- 
cation of  errors  (Appellant's  Brief  p.  21).  Finding  of 
fact  31  is  obviously  a  finding  upon  the  question  of  in- 
fringement which  is  referred  to  in  specification  of  error 
8  and  which  is  thoroughly  discussed  by  appellant  in  its 
brief  pages  101-117,  inclusive,  and  is  further  covered  by 
appellant's  discussion  of  prior  art  patents  (Appellant's 
Brief  pp.  31-42)  and  in  connection  with  the  alleged  Mar- 
tin prior  use  (pp.  42-68,  inch).  It  is  obvious,  therefore, 
from  appellees'  own  compilation  of  appellant's  specification 
of  errors  in  their  brief  page  7  that  appellant  has  properly 
presented  to  this  court  and  has  discussed  the  specification 
of  errors  which  raise  the  issues  of  whether  the  defenses 
found  by  the  trial  court  to  invalidate  the  claims  in  issue 
and  to  avoid  infringement  should  be  sustained  by  this 
court. 

The  Patent  in  Suit. 

Appellees  in  their  brief,  beginning  at  page  8,  and  in 
their  discussion  of  the  patent  in  suit,  have  attempted  to 
completely  misconstrue  the  statement  of  the  witness  Mc- 
Laren on  page  1033  of  Vol.  III.  McLaren  was  called  as 
a  witness  by  appellees,  who  are  bound  by  his  testimony  as 
specifically  stated  by  the  court  at  the  time  that  said  wit- 
ness was  called,  and  testified  to  the  effect  that  there  had 
been  included  in  his  sole  application  inventive  subject  mat- 
ter of  which  he  was  not  the  sole  inventor  but  which  was 
subject  matter  of  which  he  was  the  joint  inventor  with 
Cole.  The  witness  pointed  out  in  his  testimony  the  specific 
subject  matter  which  was  his  sole  contribution,  which  did 
not  include  the  subject  matter  of  the  claims  here  in  issue. 
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McLaren's  statements  dealt  solely  with  the  question  of 
joint  inventorship  and  it  is  significant  that  this  applica- 
tion was  subsequently  abandoned  in  view  of  the  fact  that 
the  joint  application  of  Cole  and  McLaren  was  thereafter 
filed.  The  witness  made  it  clear  that  all  of  the  subject 
matter  except  that  specifically  described  by  McLaren  was 
the  joint  invention  of  McLaren  and  Cole.  Upon  direct  ex- 
amination [in.  1023]  in  response  to  a  question  by  the 
attorney  for  appellees,  he  stated: 

"A.  No.  This  arrangement  was  all  thought  out 
together,  with  the  exception  of  the  apparatus  I  have 
mentioned." 

The  record  is  clear,  therefore,  that  McLaren  at  no  time 
made  any  admission  that  he  was  the  sole  inventor  of  the 
claims  in  issue  and  the  statement  in  appellees'  brief,  page 
9,  that  McLaren  testified  as  he  did  because  of  his  knowl- 
edge of  Martin's  prior  use  is  without  support  in  the  record 
and  is  unjustified. 

Although  there  is  no  evidence  in  the  record  to  support 
the  contention  that  appellant's  predecessor  suppressed  and 
concealed  the  Martin  application  of  December  6,  1926, 
nevertheless  appellees  again  raise  this  issue  in  their  brief 
page  9.  Reference  to  the  Martin  application  will  show 
that  it  is  not  directed  to  the  vertical  apparatus  of  Fig.  5. 
In  view  of  the  fact  that  the  Cole  and  McLaren  and  Mar- 
tin applications  were  controlled  by  the  same  party,  it  is 
not  unreasonable  to  assume  that  the  attorneys  for  said 
party  after  a  determination  of  the  facts  decided  that  Cole 
and  McLaren  were  the  first  inventors  and  that  Martin  was 
not.  In  this  respect  it  is  significant  that  Martin  made  no 
attempt  in  his  testimony  to  go  back  of  his  filing  date  of 
December  6,   1926,  in  so  far  as  the  disclosures  of  said 


patent  are  concerned.  Furthermore,  patent  1,887,692,  con- 
stituting defendant's  Exhibit  EE-24  and  appearing  at  page 
1523,  Vol.  IV,  is  a  division  of  said  application  of  Decem- 
ber 6,  1926,  as  clearly  appears  on  said  patent  1,887,692. 
An  examination  of  the  drawing  thereof  will  disclose  that 
the  tamping  means,  which  are  completely  eliminated  by 
the  vertical  apparatus  of  Fig.  5,  was  an  essential  feature 
of  said  invention. 

In  further  discussing  the  patent  in  suit,  appellees  dis- 
cuss the  exhauster  81  and  endeavor  to  convince  this  court 
that  said  exhauster  should  be  included  in  the  claims  in  is- 
sue. There  is  no  reference  to  said  exhauster  in  any  of 
the  apparatus  claims.  In  addition  there  is  no  reference  to 
said  exhauster  in  method  claim  38.  The  only  possible  way 
in  which  the  exhauster  could  be  included  in  method  claim 
39  would  be  for  this  court  to  hold  that  the  definite  pressure 
specified  therein  is  the  pressure  maintained  by  the  ex- 
hauster. Referring  to  the  patent  in  suit  [Pltfs.  Ex.  2, 
IV.  1321,  at  p.  1323],  claims  3  and  5,  for  example,  which 
are  not  in  issue,  refer  to  the  exhauster  81.  The  fact  that 
the  exhauster  is  included  in  said  claims  has  no  bearing 
whatsoever  upon  the  claims  in  issue  inasmuch  as  this  court 
is  familiar  with  the  fundamental  rule  of  law  that  each 
claim  constitutes  a  separate  invention. 

The  exhauster,  furthermore,  has  nothing  to  do  with  the 
question  of  whether  the  closed  chamber,  which  is  referred 
to  in  the  claims  in  issue,  is  actually  sealed  from  the  at- 
mosphere. As  pointed  out  in  appellant's  opening  brief, 
the  purpose  of  closing  the  chamber  within  which  the  car- 
bon dioxide  is  solidified  is  to  prevent  air  from  entering 
the  chamber  and  injuriously  affecting  the  operations.  The 
chamber    is   effectively   sealed   insofar   as    the   claims    in 
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issue  are  concerned  if  atmosphere  is  prevented  from  enter- 
ing tlierein  and  there  is  no  contention  by  appellees  that  any 
air  enters  the  apparatus  of  Fig.  5  or  the  alleged  infring- 
ing apparatus  during  the  solidification  period  or  during 
the  compressing  period  until  the  chamber  is  opened  for 
the  purpose  of  removing  the  completed  blocks  and  at  which 
time  the  entrance  of  air  is  not  injurious  to  the  operation. 
The  appellees  would  have  this  court  place  a  construction 
upon  the  words  "closed"  or  "sealed"  which  would  nullify 
the  invention  contained  in  the  claims  in  issue.  Appellees 
in  their  brief,  page  12,  have  set  forth  the  phrases  from 
the  claims  in  issue  which  pertain  to  a  closed  or  sealed 
chamber.  Claim  34,  which  is  typical,  and  which  specifically 
refers  to  a  vertically  disposed  apparatus,  calls  for  "seal- 
ing the  chamber  from  the  atmosphere."  This  is  exactly 
what  is  done  by  the  vertical  apparatus  of  Fig.  5  which 
prevents  atmosphere  from  interfering  with  the  operations 
and  which  is  also  done  in  the  infringing  apparatus  of  ap- 
pellees. 

In  their  discussion  of  the  patent  in  suit,  page  15,  appel- 
lees make  the  assertion  that  the  claims  of  the  patent  in  suit 
do  not  exclude  tamping  or  the  repeated  compaction  of  the 
solidified  carbon  dioxide.  This  assertion  is  made  because 
appellees  recognize  that  the  elimination  of  tamping  in  the 
operation  of  the  vertical  apparatus  of  Fig.  5  was  an  im- 
portant step  in  the  art.  Tamping  was  an  essential  part 
of  the  snow  tank  operation.  The  tamp  which  was  used 
in  said  operation  was  a  hand  tamp  such  as  shown  in  Plain- 
tiffs' Ex.  6  [IV.  1330].  This  hand  tamp  was  used  to  ex- 
pel air  and  other  injurious  gases  from  the  solidified  car- 
bon dioxide.  Certainly  the  hand  tamp  shown  in  Ex.  6  was 
not  necessary  in  connection  with  the  operation  of  the 
vertical  apparatus  of  Fig.  5.     It  is  only  necessary  for  this 


court  to  look  at  the  vertical  apparatus  of  Fig.  5  in  order 
to  be  convinced  that  the  tamping  which  was  eliminated  in 
the  operation  of  said  apparatus  had  no  reference  whatso- 
ever to  the  operation  of  the  hydraulic  platens  which  were 
included  in  said  apparatus.  The  appellees  in  making  such 
contention  are  not  supported  by  the  record. 

The  Drawings  of  the  Patent  in  Suit. 

Appellant  in  its  opening  brief,  pp.  9-12,  and  in  its  dis- 
cussion of  the  vertical  apparatus  of  Fig.  5  beginning  at  p. 
69  and  extending  to  p.  89,  pointed  out  the  distinction  be- 
tween the  horizontal  structure  of  Fig.  2  and  the  vertical 
apparatus  of  Fig.  5.  Appellees,  although  they  have  not 
refuted  any  of  the  statements  made  therein  relative  to  said 
differences,  have,  endeavored  in  their  brief,  pp.  16-23,  to 
convince  this  court  that  because  the  two  structures  shown 
in  said  drawings  were  to  be  used  with  the  same  piping 
that  they  were,  therefore,  substantially  the  same  structures. 
The  fact  that  the  piping  shown  in  Fig.  1  of  the  drawings 
can  be  used  with  both  the  horizontal  apparatus  of  Fig.  2 
and  the  vertical  apparatus  of  Fig.  5  has  no  bearing  what- 
soever upon  the  question  of  the  construction  of  said  ap- 
paratus and  the  operation  of  the  same.  This  was  the  error 
which  the  trial  court  fell  into  in  making  its  finding  16. 
The  claims  in  issue  are  directed  to  the  vertical  apparatus 
of  Fig.  5  and  it  is  for  that  reason  that  appellant  in  its 
brief  has  emphasized  this  fact.  Reference  to  said  claims 
will  show  that  all  of  said  claims  specifically  call  for  a 
single  chamber  in  which  the  gas  is  solidified  and  pressed. 
The  only  apparatus  meeting  the  terms  of  said  phrase  is  the 
vertical  apparatus  of  Fig.  5.  Reference  to  Fig.  2  will 
show  that  it  has  an  upper  chamber  in  which  the  gas  is 
solidified  and  that  thereafter  the  solidified  gas  is  trans- 


ferred  to  the  lower  chamber  which  is  designated  60  in  the 
drawings.  The  fact  that  carbon  dioxide  can  be  formed 
into  blocks  of  commercial  size  in  the  apparatus  of  Fig.  2 
has  nothing  to  do  with  the  question  of  the  construction  or 
operation  of  the  vertical  apparatus  of  Fig.  5. 

Appellees,  recognizing  the  difficulty  that  they  are  in, 
have  endeavored  in  pages  20  and  21  and  the  page  of  draw- 
ings interposed  between,  to  show  how  the  horizontal  ap- 
paratus of  Fig.  2  could  be  transferred  or  changed  into 
the  vertical  apparatus  of  Fig.  5.  In  a  pressing  operation 
it  does  make  a  difference  whether  when  working  with  a 
substance  such  as  liquid  or  solid  carbon  dioxide  one  lets 
gravity  hinder  or  help  the  operation.  As  pointed  out  in 
our  opening  brief,  gravity  hinders  the  making  of  a  uni- 
form block  in  a  horizontal  press  and  materially  assists  in 
a  vertical  press.  Gravity  prevents  the  use  of  the  hori- 
zontal press  in  making  the  triple  point  blocks  of  uniform 
density  for  the  reason  that  the  entire  structure  would  be 
filled  with  liquid  which  is  under  approximately  60  pounds 
gauge  pressure  and  which  is  immediately  transposed  to 
solid  below  said  pressure.  It  would  be  substantially  im- 
possible to  operate  the  hydraulic  platens  or  to  form  a  com- 
mercial block  of  carbon  dioxide. 

Furthermore,  in  their  genesis  of  a  vertical  press  from 
a  horizontal  press  it  is  obvious  that  Figs.  1  and  3  will 
not  function  with  the  working  parts  out  of  the  machine  as 
shown.  The  apparatus  will  plug  and  cease  to  operate. 
Furthermore,  in  Figs.  4  and  5  the  apparatus  will  not  op- 
erate as  intended  as  there  is  no  expansion  space  or  cham- 
ber above  and  the  structure  will  soon  clog  up  and  become 
inoperative.  The  result  is  that  when  Fig.  5  is  reached  it 
can  only  be  operated  in  a  vertical  position.     This  court  is 
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fuUy  familiar  with  the  fact  that  by  the  use  of  drawings 
and  with  appropriate  changes  almost  any  initial  structure 
can  be  changed  into  an  entirely  different  apparatus. 

In  connection  with  their  discussion  of  Figs.  2  and  5 
appellees  make  the  contention  on  page  21  that  the  inter- 
ference in  the  Patent  Office  between  the  Cole  and  Mc- 
Laren patent  and  the  application  of  Reich  has  a  bearing 
thereon.  One  of  the  counts  in  issue  in  said  interference, 
i.  e.,  count  6,  is  set  forth.  In  reading  said  count  the 
court  will  note  that  this  count  reads  on  the  horizontal  ap- 
paratus of  Fig.  2  which,  in  addition,  calls  for  the  in- 
clusion of  rotary  scrapers  in  the  expansion  chamber.  Ap- 
pellees' counsel,  if  they  are  familiar  with  the  interference 
proceedings,  are  aware  that  broader  counts  than  count  6, 
i.  ^.^1,2  and  4,  and  which  did  not  include  rotary  scrapers 
were  awarded  to  Cole  and  McLaren  on  the  basis  of 
testimony  on  behalf  of  Cole  and  McLaren.  The  de- 
cision of  the  Examiner  of  Interferences  in  Patent  Office 
Interference  59938,  which  includes  count  6,  is  in  evidence 
as  defendant's  Ex.  RR  [IV.  1581-1591,  inch],  and  ref- 
erence to  the  counts  and  a  reading  of  said  decision  shows 
that  the  counts  are  directed  to  the  horizontal  apparatus 
of  Fig.  2  and  that  the  testimony  in  said  interference 
bore  out  the  testimony  of  Cole  and  McLaren  in  this  case 
that  they  had  conceived  the  subject  matter  prior  to  Mar- 
tin's filing  date  of  December  6,  1926. 

The  reason  that  Cole  and  McLaren  were  not  awarded 
count  6  or  counts  of  a  similar  construction  was  because 
insofar  as  the  rotary  scrapers  were  concerned  Reich  was 
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found  to  be  a  prior  inventor.  This  court  is  fully  familiar 
that  in  counts  of  interferences  as  well  as  in  claims  words 
of  limitation,  such  as  "rotary  scrapers,"  are  limitations 
which  may  distinguish  the  claim  containing  the  same 
from  claims  of  a  broader  scope.  The  question  of  whether 
the  Patent  Office  should  have  allowed  this  claim  over 
the  broader  claims  allowed  to  Cole  and  McLaren  is  not 
before  this  court.  However,  it  is  clear  that  the  fact 
that  Reich  was  allowed  count  6  over  Cole  and  McLaren 
has  no  bearing  whatsoever  upon  the  question  of  the  va- 
lidity or  infringement  of  the  claims  in  issue  which  are 
directed  tow^ard  the  vertical  apparatus  of  Fig.  5. 

Findings  of  Trial  Court. 

Appellant  is  fully  aware,  as  stated  by  appellees  in  their 
brief,  pp.  22  and  23,  that  findings  of  the  trial  court  should 
be  given  proper  consideration.  Appellees'  heading  "Find- 
ings of  Trial  Court  Should  Not  Be  Disturbed,"  however, 
is  not  a  correct  statement  of  the  law.  (C/.  /.  S.  Tyree 
Chemist  v.  Thy  mo  Borine  Laboratory,  151  F.  (2d)  621, 
624  (C.  C.  A.  7th);  Murray  v.  Nohlesmlle  Milling  Co., 
131  F.  (2d)  470,  474  (C.  C.  A.  7th).)  It  is  appellant's 
position  that  the  record  does  not  support  the  findings  and 
that  the  lower  court  obviously  was  mistaken  in  sustaining 
the  defenses  presented.  In  its  opening  brief  appellant  at 
length  pointed  out  the  reasons  why  the  findings  of  the 
low^r  court  could  not  be  sustained  and  appellees  in  their 
brief  have  failed  to  point  out  to  this  court  wherein  said 
reasons,  which  were  supported  by  the  record,  did  not 
sustain  appellant's  contention  that  the  court  erred. 
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The  witnesses  Cole  and  McLaren,  who  were  the  inven- 
tors, were  present  at  the  trial.  McLaren  was  called  only 
by  the  appellees,  who  were  bound  by  his  testimony,  Mr. 
McLaren  is  not  an  employee  or  officer  of  the  appellant. 
Mr.  Cole,  who  is  an  officer  of  the  appellant  corporation, 
testified  at  length  and  frankly.  Although  his  story  is  at 
variance  with  that  of  Martin  and  Hood,  particularly  as 
to  the  facts  pertaining  to  the  Martin  alleged  prior  use  of 
which  he  testified  he  had  no  knowledge,  the  trial  court  did 
not  point  out  any  specific  testimony  given  by  Cole  which 
the  court  considered  not  to  be  in  accordance  with  the 
established  facts.  There  is  no  finding  by  the  trial  court 
that  Martin  disclosed  the  alleged  Martin  machine  to 
Cole  and  the  only  finding  with  reference  to  a  disclosure 
to  McLaren  is  in  finding  19  that  the  disclosure  was  at 
least  as  early  as  October  1926,  which  is  admittedly  sub- 
sequent to  the  filing  of  the  McLaren  sole  application 
which  was  subsequently  abandoned.  Furthermore,  as 
pointed  out  in  the  opening  brief,  p.  53,  the  record  con- 
clusively shows  that  insofar  as  the  date  when  Martin 
moved  to  the  General  Carbonic  plant  was  concerned  that 
Martin  was  incorrect  by  one  year  at  least  and  that  this 
incorrectness  is  proven  by  appellees'  own  witness  Ep- 
penbach. 

The  court's  remarks  in  its  decision  relative  to  the 
testimony  of  Martin  and  Hood  on  the  one  hand  and 
Cole  and  McLaren  on  the  other  is  only  another  reason 
why  the  court  fell  into  error  in  considering  the  defenses 
sustained  by  it. 
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Finding  23  Emphasizes  the  Invention  of  the  Patent 

in   Suit. 

Appellees  in  their  brief,  pp.  26-30,  refer  primarily  to 
finding  2Z  in  support  of  their  contention  that  the  judg- 
ment of  the  trial  court  as  to  invalidity  should  be  sustained. 
Finding  2?>  is  a  statement  of  the  knowledge  of  the  prior 
art.  It  is  significant  in  view  of  said  knowledge  that 
those  working  in  said  art,  including  Martin,  were  unable 
to  devise  the  vertical  apparatus  of  Fig.  5.  Not  only  did 
the  person  skilled  in  the  art  have  this  knowledge  available 
but  he  also  had  the  knowledge  of  the  snow  tank,  which 
was  disclosed  in  defendant's  Ex.  EE-20  [IV.  1500]. 
There  is  nothing  in  the  factual  statement  of  finding  23 
which  would  lead  one  skilled  in  the  art  to  construct  the 
vertical  apparatus  of  Fig.  5  and  the  conclusion  at  the 
end  thereof,  which  is  specifically  urged  as  error  and 
which  appears  as  specification  of  error  3  (Appellant's 
Brief,  p.  21),  does  not  follow  from  the  facts  specified 
therein.  In  its  opening  brief  the  appellant  covered  this  par- 
ticular subject  at  length.  The  fact  that  certain  of  the  find- 
ings, including  finding  23  with  the  exception  of  the  latter 
portion  thereof,  are  unchallenged  is  of  no  assistance  to  the 
appellees  upon  the  question  of  the  validity  of  the  claims 
in  issue. 

Testimony  of  Plaintiffs'  Expert. 

In  their  brief,  pp.  31-33,  appellees  make  reference  to 
the  testimony  of  Dr.  Jones,  and  particularly  to  the 
finding  of  the  court  finding  20.  Appellant  (p.  70)  cov- 
ered the  testimony  referred  to  on  said  pages  of  appellee's 
brief  and  by  reference  to  the  record  showed  that  Dr. 
Jones  in  giving  his  testimony  was  referring  to  the  struc- 
tural elements  and  the  novelty  per  se  of  the  same.     As 
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admitted  in  its  bill  of  particulars,  appellant  does  not  claim 
novelty  in  any  specific  element  of  the  claims  in  issue.  The 
claims  are  combination  claims  and  the  decisions  of  this 
court  set  forth  in  appellant's  brief,  that  the  invention 
must  reside  in  the  combination,  are  not  controverted  by 
appellees.  That  Dr.  Jones  made  no  admission  that  there 
was  no  invention  in  the  claims  in  issue  is  apparent  from 
his  testimony  [III.  1173].  In  stating  what  was  the 
invention  in  the  claims  in  issue.  Dr.  Jones  testified  as 
follows : 

"To  sum  up,  to  my  mind  the  soul  of  the  invention 
is  the  elimination  of  the  tamping  step  and  the  dis- 
covery that  it  is  possible  to  short-circuit  that,  and 
without  either  a  reciprocating  plunger  or  a  scraper, 
stirer  or  other  device  to  change  the  configuration 
of  the  snow,  that  you  can  deposit  a  mass  of  crystals, 
press  them  right  there  where  they  have  been  de- 
posited, take  them  out  and  have  a  finished  product. 
That  is  all  I  can  see  to  it." 

The  court  in  making  finding  20  failed  to  realize  that 
Dr.  Jones  was  referring  specifically  to  structural  elements 
in  stating  what  elements  were  new  and  was  not  referring 
to  the  claims  as  a  combination  of  elements.  When  he 
was  questioned  as  to  the  combination,  he  made  no  ad- 
mission that  said  combination  was  old  in  the  art  but  on 
the  contrary  testified  to  the  invention  which  resided  there- 
in and  which  in  his  opinion  was  new  and  patentable. 

As  heretofore  stated,  the  fact  that  there  are  other 
claims  in  the  patent  in  suit  which  are  not  in  issue  and 
which  cover  said  structural  elements  in  combination  with 
other  elements  has  no  bearing  upon  the  question  of  va- 
lidity of  the  claims  in  issue  which  do  not  include  any  of 
said  structural  elements  as  a  part  thereof.     As  previously 
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pointed  out,  the  error  of  the  court  in  making  finding  20, 
which  is  clearly  unsupported  by  the  evidence,  is  only  an- 
other indication  of  the  many  errors  into  which  the  court 
fell  in  rendering  its  decision  and  making  its  findings. 

The  Claims  in  Issue  Comply  With  Revised   Statute 

4888. 

Appellees  in  their  brief,  pp.  33-41,  are  endeavoring  to 
convince  this  court  that  the  lower  court  was  correct  in 
making  its  finding  21.  Said  finding  was  discussed  in 
appellant's  opening  brief,  pp.  90-95.  Appellees  do  not, 
in  discussing  said  finding,  endeavor  in  any  way  to  con- 
trovert the  decisions  of  the  supreme  court  which  are 
referred  to  in  said  pages,  which  are  to  the  effect  that 
the  specifications  are  addressed  to  those  skilled  in  the 
art  and  that  if  one  skilled  in  the  art  with  the  knowledge 
of  the  prior  art  is  able  to  construct  and  operate  the 
structure  of  the  patent  in  suit  that  the  provisions  of 
§  4888  have  been  sufficiently  complied  with.  The  de- 
cisions of  the  supreme  court  in  Mowry  v.  Whitnev,  20 
L.  ed.  860,  and  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
46  L.  ed.  969,  986,  which  have  been  quoted  with  approval 
by  this  court  in  numerous  cases,  including  Fullerton  W. 
G.  Assn.  V.  Anderson-Barngrover  Mfg.  Co.,  166  Fed. 
443,  449,  sustain  the  position  of  appellant  that  the  specifi- 
cation and  the  claims  are  sufficiently  definite  when  ad- 
dressed to  one  skilled  in  the  art  and  that  it  is  not  nec- 
essary to  include  as  a  part  of  said  claims  the  factual 
elements  such  as  are  covered  by  finding  23. 

The  fact  that  the  patent  does  not  teach  what  size 
chamber  to  use,  what  size  inlet  to  employ,  what  size 
outlet  to  employ,  etc.,  is  immaterial  upon  the  question  of 
sufficiency  of  disclosure  when  such  factors  are  known  in 
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the  art  and  the  other  elements  of  the  claims  are  sufficiently 
disclosed  to  enable  one  to  construct  and  operate  the  struc- 
ture. 

Dr.  Clapp  in  his  testimony  [III.  871-874]  stated  that 
such  elements  and  factors  were  either  included  in  finding 
23  or  were  well  known  in  the  art.  Dr.  Jones  testified  to 
the  same  effect  [III.  1103-1112].  Appellees  in  their 
brief,  p.  4,  misinterpret  the  testimony  of  Dr.  Jones  in 
stating  that  he  admitted  that  a  man  skilled  in  the  art 
possessed  all  of  the  knowledge  necessary  to  build  and 
operate  a  press  as  claimed  in  the  patent  in  suit.  Dr. 
Jones  testified  that  given  the  knowledge  of  a  man  skilled 
in  the  art  that  he  would  be  able  to  build  and  operate 
the  vertical  apparatus  of  Fig.  5  which  is  covered  by  the 
claims  in  issue.  There  was  no  admission  by  Dr.  Jones 
that  a  man  skilled  in  the  art  was  able  to  build  such  a 
structure  merely  because  he  had  said  knowledge  because 
the  record  clearly  shows  that  those  skilled  in  the  carbon 
dioxide  art  had  never  constructed  an  apparatus  such  as 
Fig.  5  prior  to  the  date  of  the  invention  covered  by  the 
claims  in  issue.  Appellees  have  quoted  on  page  Z7  the 
testimony  of  Dr.  Jones  relative  to  the  present  commercial 
practices.  The  quoted  testimony  of  Dr.  Jones,  which  is 
reproduced  at  p.  37,  is  part  of  testimony  taken  from  pp. 
287  and  301,  Vol.  I.  In  testifying  it  is  evident  by  the 
reading  of  the  quoted  testimony  and  appellees'  brief  that 
Dr.  Jones  was  referring  to  the  modern  practice  of  utiliz- 
ing the  vertical  apparatus  of  Fig.  5  and  this  particular 
portion  of  the  testimony  should  have  been  set  forth  in 
heavier  type  rather  than  the  portion  which  appellees  chose 
to  attract  the  attention  of  this  court.  Dr.  Jones  in  said 
testimony  was  undoubtedly  referring  to  the  fact  that 
the  patent  in  suit  and  the  specifications  thereof  made  no 
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reference  to  triple  point  operations  or  the  utilizing  of  the 
structure  upon  the  various  methods  of  solidifying  carbon 
dioxide  which  are  covered  in  his  book  on  the  subject  of 
carbon  dioxide.  Dr.  Jones  testified  that  the  vertical  ap- 
paratus of  Fig.  5  could  be  used  in  all  methods  which  he 
knew  for  solidifying  carbon  dioxide.  It  was  only 
incumbent  upon  the  inventors  to  show  one  preferred 
method  of  solidification  and  they  chose  to  show  the  snow 
method.  The  fact  that  the  specifications  do  not  disclose 
other  methods  is  immaterial  upon  the  question  of  the 
sufficiency  of  disclosure. 

Prior  Patents. 

Appellant  in  its  opening  brief, -pp.  30-41,  discussed  the 
prior  art  patents  which  are  relied  upon  by  the  appellees. 
Appellees  in  their  brief  have  not  controverted  appellant's 
statements  as  to  the  disclosures  in  said  prior  patents. 
Furthermore,  they  have  not  controverted  the  fact  that 
there  are  changes  necessary  in  all  of  said  patents  in  order 
to  change  the  same  into  the  vertical  apparatus  of  Fig.  5. 
The  patents  relied  upon  by  appellees  in  their  brief,  with 
the  exception  of  the  patents  to  Flemming  and  Julius, 
defendants'  Ex.  EE-8  and  Ex.  EE-9,  respectively,  are 
patents  which  have  no  bearing  upon  the  manufacture  of 
solid  blocks  of  carbon  dioxide.  The  patents  to  Flemming 
and  Julius  are  admittedly  patents  pertaining  to  the  manu- 
facture of  small  sticks  of  carbon  dioxide  for  use  pri- 
marily in  surgery  and  the  appellees  have  not  made  any 
contention  that  the  combination  of  elements  of  the  claims 
in  issue  are  contained  or  disclosed  in  either  the  Flem- 
ming or  Julius  patents. 

In  order  to  endeavor  to  invalidate  the  claims  in  issue, 
the  appellees  are  relying  upon  patents  which  have  no 
bearing  on  the  carbon  dioxide  art. 
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The  quotation  from  the  testimony  of  Dr.  Jones  appear- 
ing on  page  46  is  no  admission  that  the  Stastney  struc- 
ture contained  the  elements  of  the  claims  in  issue.  A 
reading  of  said  quotation  shows  that  Dr.  Jones'  answer 
was  predicated  upon  the  fact  that  the  question  Vv^as  an- 
swered leaving  out  a  considerable  number  of  factors, 
one  of  which  was  the  changes  necessary  to  produce  a 
commercially  dense  product.  The  demonstration  by  the 
appellees  in  the  court  room  with  a  structure  which  ad- 
mittedly was  not  built  in  accordance  with  the  disclosures 
of  the  Stastney  patent  showed  that  even  with  the  changes 
made  the  Stastney  structure  was  not  capable  of  produc- 
ing a  commercial  product.  The  quotation  of  the  testi- 
mony of  Dr.  Jones  at  the  bottom  of  page  48  of  appellees' 
brief  is  taken  from  a  portion  of  Dr.  Jones'  testimony 
on  page   1086  of  Vol.  Ill,  which  reads  as  follows: 

"A.  I  am  afraid  I  am  confused.  I  don't  believe 
I  can  answer  any  of  these  questions  if  that  is  the 
basis,  because  if  you  neglect  whether  the  solid  carbon 
dioxide  is  of  commercial  quality,  or  not,  you  can 
make  solid  carbon  dioxide  in  any  of  these  prior  art 
devices;  that  is,  you  can  expand  some  snow  in  any 
of  these  chambers." 

It  is  apparent  that  Dr.  Jones  in  giving  this  answer  was 
referring  to  the  fact  that  the  prior  art  devices  could  be 
used  to  expand  snow  in  the  chamber  but  that  such  ex- 
pansion has  nothing  to  do  with  the  question  of  whether  a 
commercial  product  can  be  made  therein  or  whether  the 
elements  of  the  claims  in  issue  are  contained  in  said 
structures.  As  stated  by  the  supreme  court  in  Potts  v. 
Cr eager,  39  L.  ed.  273,  279: 

"Indeed,  it  often  requires  as  acute  a  perception  of 
the  relations  between  cause  and  effect,  and  as  much 
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of  the  peculiar  intuitive  genius  which  is  a  character- 
istic of  great  inventors,  to  grasp  the  idea  that  a 
device  used  in  one  art  may  be  made  available  in 
another,  as  would  be  necessary  to  create  the  device 
de  novo.  And  this  is  not  the  less  true  if,  after  the 
thing  has  been  done,  it  appears  to  the  ordinary  mind 
so  simple  as  to  excite  wonder  that  it  was  not  thought 
of  before." 

The   Claims   in    Issue   Constitute   Invention. 

Appellees,  at  pp.  49,  50,  have  baldly  stated  that  the 
patent  in  suit  lacks  invention  in  view  of  the  state  of  the 
art  without  discussing  the  specific  art  upon  which  they 
rely.  Appellant  in  its  brief,  pp.  69-89,  inch,  fully  dis- 
cussed the  reasons  why  the  claims  in  issue  constituted 
invention  and  by  frequent  reference  to  the  record.  The 
state  of  mind  of  those  working  in  the  art  is  well  exem- 
plified by  the  patent  to  Martin  1,887,692,  defendants'  Ex. 
EE-24  [IV.  1523],  the  same  Martin  who  testified  on 
behal:f  of  appellees,  wherein  he  stated  that  the  production 
of  blocks  of  dense,  tough,  structurally  sound  carbon  diox- 
ide could  not  be  accomplished  by  merely  one  direction 
pressure  applied  by  a  piston  which  constituted  one  of  the 
walls  of  a  molding  chamber  but  that  in  addition  it  would 
be  necessary  to  use  a  tamping  oi^eration  for  the  purpose 
of  expelling  the  gas  from  the  solid  carbon  dioxide.  The 
application  upon  which  this  patent  issued  was  a  divisional 
application  of  the  abandoned  application  of  Martin  filed 
December  6,  1926.     The  particular  divisional  application 
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was  filed  on  December  15,  1928,  and  as  of  that  date, 
which  was  subsequent  to  the  fiHng  date  of  the  appHcation 
for  the  patent  in  suit,  Martin  was  still  under  the  im- 
pression that  tamping  was  an  essential  part  of  any  oper- 
ation to  produce  a  dense  commercial  block  of  solid  carbon 
dioxide.  This  statement  in  the  Martin  patent  is  an  indi- 
cation of  the  thinking  of  those  skilled  in  the  carbon 
dioxide  art  and  such  thinking  caused  Cole  and  McLaren  to 
first  build  the  horizontal  apparatus  of  Fig.  2  before  taking 
the  apparently  wild  step  of  constructing  the  vertical  ap- 
paratus of  Fig.  5.  McLaren  in  his  testimony  discussed  the 
attitude  of  his  company  toward  the  vertical  apparatus  by 
stating  as  follows  [IIL  1027]  : 

"A.  Yes.  Very  little  thought  was  given  to  this, 
because  it  was  such  a  wild  idea,  we  were  afraid  of  it. 

The  Court:     By  Uis'? 

A.  This  vertical  machine.  In  other  words,  the 
company  did  not  want  to  have  anything  to  do  with  it. 
They  said.  No,  we  are  afraid  of  that  thing." 

This  attitude  of  the  employer  of  Cole  and  McLaren  is 
in  accordance  with  the  attitude  of  the  whole  carbon  dioxide 
art  and  it  was  a  radical  step  for  the  inventors  to  devise 
the  vertical  apparatus  of  Fig.  5  and  to  construct  the  same. 
The  carbon  dioxide  art  can  be  truly  thankful  that  Dr. 
Jones  was  available  to  watch  the  operations  of  the  vertical 
apparatus  of  Fig.  5  in  the  latter  part  of  1928  and  to 
immediately  realize  that  it  was  a  universal  machine  for 
the  production  of  solid  carbon  dioxide. 
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Appellees'  Right  to  the  Use  of  Prior  Knowledge. 

Appellees  in  their  brief,  p.  51,  have  emphasized  their 
right  to  the  use  of  prior  knowledge  in  the  public  domain. 
The  question  is  not  whether  the  appellees  have  the  right 
to  the  use  of  the  elements  of  the  claims  in  issue  per  se 
but  whether  they  have  the  right  to  use  the  combination  of 
said  claims.  Appellees  are  attempting  to  make  the  inven- 
tion of  Cole  and  McLaren  part  of  the  prior  art.  It  was 
Cole  and  McLaren  who  showed  the  carbon  dioxide  art 
how  to  put  the  elements  together  into  a  new  and  patentable 
combination.  This  combination  was  not  available  at  the 
time  the  invention  was  made  and  Cole  and  McLaren  went 
entirely  contrary  to  the  teachings  of  the  solidification  art 
and  particularly  the  teachings  of  Mr.  Martin,  the  witness 
for  appellees. 

The  Martin  Alleged  Prior  Use. 

Api:>ellees  in  their  brief,  pp.  51-62,  discussed  the  Martin 
alleged  prior  use.  Said  alleged  use  was  discussed  at  length 
in  appellant's  opening  brief,  pp.  42-68,  incl.  Appellees 
have  not  pointed  out  in  their  brief  wherein  the  appellant 
has  made  any  statement  as  to  facts  in  its  brief  which  is 
not  borne  out  by  the  record  and  appellees  have  not  cited 
any  cases  which  are  contrary  to  those  cited  by  the  appel- 
lant and  to  the  effect  that  a  prior  use  must  be  proven 
beyond  a  reasonable  doubt. 

In  its  brief  the  appellant  stated  on  page  68  thereof  that 
the  Martin  use  either  never  took  place  or  if  it  did  it  was 
an  abandoned  experiment.  It  is  submitted  that  the  record 
fully  supports  said  statement  and  it  is  significant  that  the 
only  reference  in  appellees'  brief  on  the  question  of  an 
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abandoned  experiment  is  in  the  last  paragraph  on  page 
62.  In  order  to  support  their  contention  that  the  Martin 
use  was  an  abandoned  experiment,  appellees,  in  the  face 
of  the  record,  state  that  the  Martin  prior  use  was  the 
foundation  of  a  national  industry.  The  record,  which  is 
quoted  at  length  in  appellant's  opening  brief,  clearly  shows 
that  the  Martin  use  was  not  used  after  July  1925  and  was 
completely  discarded  thereafter  and  it,  furthermore,  shows 
that  of  the  six  machines  which  were  allegedly  built  for 
Martin  that  only  one  was  ever  used  and  that  it  produced 
approximately  twenty  tons  of  ice  during  the  entire  period 
within  which  it  was  operated,  which  is  the  large  number 
of  tons  referred  to  in  appellees'  brief.  In  the  face  of  this 
record  the  only  conclusion  that  this  court  can  draw  is  that, 
if  proved,  the  Martin  use  was  merely  an  abandoned  ex- 
periment. The  statement  that  the  Martin  prior  use  was 
the  foundation  of  a  national  industry  nowhere  appears  in 
the  decision  of  the  court  or  in  the  findings.  The  Martin 
structure,  as  described  by  Martin  and  Hood,  was  inher- 
ently an  increment  press  of  continuous  operation  for  ex- 
truding carbon  dioxide.  It  had  a  fixed  stroke  plunger 
which  was  8  inches  short  of  the  discharge  end  of  the 
chamber  and  the  testimony  shows  that  they  could  not  get 
the  block  out  with  the  plunger  but  had  to  in  effect  fish 
it  out.  Whatever  intermittent  operations  were  done  with 
this  structure  were  entirely  experimental  and  in  an  en- 
deavor to  make  the  structure  work.  The  fact  that  it 
would  not  work  is  shown  by  the  discarding  of  the  ma- 
chines. Appellant  is  unable  to  see  how  this  court  can 
hold  that  an  abandoned  machine  which  was  so  valueless 
that  it  was  never  even  copied  by  anyone  after  it  was 
thrown  away  could  have  been  the  foundation  of  a  national 
industry. 
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Aggregation. 

Appellees,  in  discussing  the  question  of  aggregation, 
have  quoted  testimony  of  Dr.  Jones  which  was  developed 
by  directing  the  questions  to  the  snow  tank  operation 
where  the  press  was  separate  from  the  tank.  The  fact 
that  carbon  dioxide  could  be  pressed  independent  and  dis- 
tant from  the  structure  in  which  the  solid  was  formed 
has  no  bearing  upon  the  question  of  aggregation.  The 
vertical  apparatus  of  Fig.  5  discloses  a  structure  within 
which  the  solid  is  not  exposed  to  the  atmosphere  or  af- 
fected by  temperature,  where  it  is  not  tamped  and  where 
it  falls  by  gravity  to  the  bottom  of  the  structure  where 
it  is  thereafter  pressed  into  blocks.  The  fact  that  these 
operations  occur  in  one  structure  does  not  constitute  aggre- 
gation in  law.  Appellant  in  its  opening  brief,  pp.  96-101, 
has  pointed  out  that  the  actions  of  the  elements  do  not 
necessarily  have  to  be  simultaneous  and  have  further 
pointed  out  that  if  the  elements  by  their  reciprocal  in- 
fluence upon  each  other  perform  additional  functions  and 
accomplish  additional  results,  the  union  is  a  true  combi- 
nation. The  vertical  apparatus  of  Fig.  5  which  is  used 
by  the  appellees  admittedly  produces  dense  blocks  of 
carbon  dioxide  and  of  commercial  density  and  without 
exposure  to  the  atmosphere  and  at  a  constant  temperature. 
In  said  apparatus  no  rotary  scrapers  or  other  means  are 
used  to  deposit  the  carbon  dioxide  in  the  bottom  of  the 
chamber  or  to  scrape  it  from  the  vertical  walls.  The  verti- 
cal apparatus  of  Fig.  5  is  so  constructed  that  unexpended 
gas  may  be  returned  to  the  system  and  without  affecting 
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the  pressing  operation.  In  view  of  the  additional  func- 
tions and  results  which  are  accomplished  by  the  use  of 
the  vertical  apparatus  of  Fig.  5  and  which  are  produced 
by  the  coaction  of  the  elements  thereof  and  which  result 
in  a  more  economical  and  efficient  manufacture  of  the 
carbon  dioxide,  appellant  is  unable  to  follow  the  assertions 
of  appellees  that  the  claims  constitute  aggregation. 

Infringement. 

Appellees  have  devoted  approximately  two  pages  to  a 
discussion  of  infringement  of  the  claims  in  issue.  The 
only  attempt  which  is  made  to  avoid  infringement  of  the 
apparatus  claims  is  the  contention  that  the  appellees  do 
not  utilize  a  closed  or  sealed  chamber.  The  admission  is 
made,  page  67,  that  only  five  per  cent  of  the  carbon  diox- 
ide fed  into  the  chamber  escaped  therefrom,  the  remainder 
being  returned  to  the  system.  There  is  no  contention  that 
air  or  other  injurious  gases  ever  entered  the  forming  and 
pressing  chamber  of  appellees'  structure.  The  fact  that 
the  appellees  may  not  use  all  of  the  advantages  of  the 
patented  structure  and  let  a  small  portion  of  the  gas  escape 
to  the  atmosphere  because  of  the  amount  available  from 
gas  wells  is  immaterial  upon  the  question  of  whether  the 
claims  in  issue  are  infringed.  {Cf.  Weiss  v.  R.  Hoe  & 
Co.,  109  F.  (2d)  722,  726.)  If  appellees  desire  to  avoid 
infringement  by  allowing  air  to  enter  the  chamber,  they 
could  have  made  the  openings  sufficiently  large  to  insure 
that  air  would  enter  therein.  The  testimony  is  to  the 
effect  that  the  openings  were  of  such  a  size  that  no  air 
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would   enter    the   chamber   against   the    pressure   of    the 
outg-oing  gases. 

The  question  of  whether  appellees'  structures  do  or  do 
not  use  an  exhauster  is  immaterial  upon  the  question  of 
infringement  of  the  apparatus  claims.  Appellant  in  its 
opening  brief,  pp.  101-117,  incl.,  discussed  each  and  every 
element  of  appellees'  structure  and  applied  the  same  to 
the  claims  in  issue  and  particularly  to  the  typical  claim  34 
which  specifically  calls  for  a  vertical  apparatus.  Ap- 
pellees have  made  no  attempt  in  discussing  infringement 
to  show  wherein  the  portions  of  the  record  quoted  by 
appellant  was  in  any  manner  incorrect.  The  test  of  in- 
fringement as  laid  down  in  the  leading  case  of  Burr  v. 
Durycc,  17  L.  ed.  650,  658,  is  whether  the  infringing 
structure  performs  substantially  the  same  function  in  sub- 
stantially the  same  way  to  obtain  substantially  the  same 
result.  It  is  submitted  that  the  record  clearly  shows  that 
not  only  is  the  claimed  infringing  structure  substantially 
the  same  as  the  vertical  apparatus  of  Fig.  5  but  it  is 
almost  a  Chinese  copy  thereof.  It  performs  identically 
the  same  function  of  solidifying  and  compressing  carbon 
dioxide  and  in  the  same  way  and  the  result  obtained  is 
a  dense  block  of  commercial  carbon  dioxide. 

Relative  to  the  method  claims,  the  record  is  clear  that 
the  structures  of  appellees  were  used  for  the  purpose  of 
producing  solid  carbon  dioxide  by  use  of  the  snow  method. 
In  so  doing  they  used  each  and  every  step  of  claim  38. 
As  in  the  apparatus  claims,  the  appellees  are  endeavoring 
to  escape  infringement  in  the  use  of  said  snow  method 
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by  asserting  that  the  chamber  was  not  a  closed  chamber. 
Appellant  is  confident  that  this  court  will  not  enable  the 
appellees  to  avoid  infringement  of  the  apparatus  claims  in 
issue  or  of  claim  38  by  such  a  contention. 

Relative  to  appellees'  operation  by  the  triple  point 
method,  it  is  the  contention  of  appellant  that  the  step  of 
shutting  off  the  supply  of  liquefied  gas  to  the  chamber 
after  a  desired  mass  of  the  solid  has  been  accumulated  in 
the  chamber  is  equivalent  to  the  step  of  allowing  liquid 
carbon  dioxide  in  the  chamber,  shutting  off  the  valve  after 
there  has  been  a  sufficient  accumulation  of  the  liquid,  and 
thereafter  converting  the  liquid  to  solid  by  reduction  of 
pressure. 

Relative  to  claim  39,  and  as  previously  stated  in  our 
opening  brief,  this  claim  calls  for  maintaining  a  definite 
pressure  in  the  closed  chamber  during  formation  and 
collection  of  the  solid  carbon  dioxide  therein.  Admittedly 
the  appellees  maintain  a  definite  pressure,  i.  e.,  60  pounds 
gauge  pressure  and  above,  during  the  formation  and  col- 
lection of  the  solid  carbon  dioxide  in  the  chamber.  It  is 
only  after  the  solid  carbon  dioxide  is  formed  that  the 
pressure  is  lowered  below  the  triple  point  pressure  of  60.4. 
That  this  is  a  definite  pressure  and  is  maintained  in  all 
of  the  triple  point  operations  is  shown  by  the  testimony 
of  the  witness  Wells,  called  on  behalf  of  appellees,  and 
by  the  various  charts  and  records  which  are  in  evidence 
and  which  were  produced  by  the  witness  Wells  and  have 
been  referred  to  in  our  opening  brief.  It  will  be  noted 
that  in  none  of  the  apparatus  claims  or  in  method  claim 
38  is  there  any  mention  of  a  definite  pressure  to  be 
maintained.  The  question  of  infringement  of  claim  39 
has  no  bearing  upon  the  question  of  infringement  of  the 
other  claims  in  issue. 
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Conclusion. 

Appellant  submits  that  the  contentions  made  in  its 
opening  brief  have  not  been  in  any  manner  disturbed  by 
appellees  and  that,  as  stated  in  said  brief,  the  record 
clearly  supports  a  finding  by  this  court  that  the  claims  in 
issue  are  valid  in  law  and  that  the  same  are  infringed  by 
appellees'  presses  at  Niland,  California. 

Respectfully  submitted, 

Lyon  &  Lyon, 
Leonard  S.  Lyon, 
Reginald  E.  Caughey, 
Attorneys  for  Appellant. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  4940-A 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

10.95  acres  of  land  in  Juneau,  Juneau  Recording 
Precinct,  First  Judicial  Division,  Alaska;  D. 
B.  and  Louise  Femmer;  Julius  and  Anna  Beh- 
rends;  Tom  and  Maude  Dull;  Karl  and  Olga 
Aschenbrenner ;  Steve  and  Annie  Stanworth; 
George  and  Lena  Alfors;  Anna  Rosenberg;  D. 
E.  and  Grenevieve  Fuller;  Dolly  Knudsen; 
Johnny  Knudsen;  Herb  Knudsen;  the  B.  M. 
Behrends  Bank,  A  Corporation,  Mortgagee, 
and  also  all  unknown  heirs  of  any  parties  de- 
fendant now  deceased,  and  also  all  persons  or 
parties  unknown  claiming  any  right,  title, 
estate  or  interest  in  and  to  the  real  property 
described  herein, 

Defendants. 

THIRD  AMENDED  PETITION 
FOR  CONDEMNATION 

To  the  Honorable  George  F.  Alexander,  Judge  of 
The  District  Court,  Territory  of  Alaska,  Divi- 
sion Number  One  at  Juneau : 

Comes  now  the  United  States  of  America,  the 
Petitioner  herein,  by  R.  L.  Toll  ef sen,  Assistant 
U.S.  Attorney  in  and  for  the  First  Division,  Ter- 
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ritory  of  Alaska,  acting  under  instructions  of  the 
Attorney  General  of  the  United  States,  j)urvsuant 
to  request  of  the  Secretary  of  War,  and  represents 
unto  the  Court  as  follows : 

First:  This  petition  is  filed  under  the  authority 
of  the  Act  of  Congress  approved  August  18,  1890 
(26  Stat.  316),  as  amended  by  the  Acts  of  Congress 
approved  July  2,  1917  (40  Stat.  241),  April  11, 
1918  (40  Stat.  518;  50  U.S.C.  sec  171),  and  March 
27,  1942,  (Public  Law  507-77th  Congress),  which 
acts  authorize  the  acquisition  of  real  and  personal 
property  for  military  or  other  war  purposes,  and 
the  Act  of  Congress  approved  April  28,  1942 
(Public  Law  528-77 th  Congress),  which  act  ap- 
propriated funds  for  such  purposes. 

Second:  Pursuant  to  the  authority  and  provi- 
sions of  the  acts  aforesaid,  the  Secretaiy  of  War 
has  determined  that,  in  his  opinion,  it  is  necessary 
and  advantageous  to  acquire,  and  has  selected  for 
acquisition  by  the  United  States  of  America,  the 
parcel  of  land  at  Juneau,  Alaska,  hereinafter  de- 
scribed with  certain  personal  property  located  upon 
a  portion  of  said  land,  for  use  in  connection  with 
the  construction  of  wharfage  facilities  for  the 
Juneau  Subpoi-t  of  [1*]  Embarkation,  and  for 
such  other  purposes  as  may  be  hereafter  authorized 
by  Congress  or  by  executive  order.  In  the  opinion 
of  the  Secretary  of  War,  the  exclusive  use  of  the 
aforesaid  real  and  personal  property  is  required 
for  the  purposes  stated  in  aid  of  the  national  de- 
fense, and  it  is  necessary,  vital,  advantageous  and 
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in  the  interest  of  the  United  States  that  the  ex- 
clusive use  of  said  real  and  personal  property  be 
acquired  by  judicial  proceedings  as  authorized  by 
the  foregoing  acts  of  Congress. 

Third:  The  perimeter  description  of  the  land, 
the  exclusive  use  of  which  is  required  as  aforesaid, 
is  as  follows : 

Beginning  at  a  point  which  bears  South  21  de- 
gress 54  minutes  West  152.49  feet  from  boundary 
corner  No.  11  shown  on  Plat  of  U.S.  Survey  No. 
7,   '  ^  Townsite   of   Juneau, ' '   surveyed  April   11   to 
June  2,  1892,  by  George  W.  Garside  and  certified 
by  Orville  T.  Porter,  ex-officio  U.S.  Surveyor  Gen- 
eral for  the   District  of  Alaska,  November,   1892, 
running  South  8  degrees  57  minutes  West  175  feet 
thence  South  81  degrees  3  minutes  East  10  feet 
thence  South  8  degrees  57  minutes  West  217  feet 
thence  South  66  degrees  13  minutes  West  638  feet 
thence  North  23  degrees  47  minutes  West  525  feet 
thence  North  52  degrees  51  minutes  East  550  feet 
thence  South  37  degrees  9  minutes  East  16  feet 
thence  North  48  degrees  40  minutes  East  184  feet 
thence  South  45  degrees  30  minutes  East  347  feet 
thence  South  21  degrees  59  minutes  8  second  East 
34.56   feet   to   the   point   of   beginning,   containing 
10.95  acres,  more  or  less,  in  Juneau  Recording  Dis- 
trict, First  Judicial  Division,  Territory  of  Alaska 
aggregating  10.95  acres  more  or  less,  together  with 
all  improvements  thereon  and  apputenances  there- 
unto belonging,  as  shown  on  the  photostatic  copy 
of  plat  marked  "Exhibit  A",  attached  to  and  made 
a  part  of  the  original  petition  in  this  cause. 
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Fourth:  The  interest  sought  to  be  condemned  is 
a  fee  simple  title  to  said  land,  including  the  land 
uiider  the  water,  subject  however,  to  existing  ease- 
ments for  public  roads  and  highways,  for  public 
utilities,  for  railroads  and  for  pii)e  lines,  but  sub- 
ject to  no  other  liens,  interests,  charges,  easements, 
or  rights  whatsoever. 

Fifth :  The  personal  property  sought  to  be  con- 
demned is  all  the  personal  property  located  upon 
or  used  in  connection  with  that  portion  of  the 
aforementioned  land  described  as  follows: 

Tract  No.  ATS-1 

Starting  at  a  point  where  the  Southeast  boundary 
of  West  Third  Street  intersects  the  Southeast 
boundary  of  Willoughby  Avenue;  thence  South  45 
degrees  30  minutes  East  297  feet,  more  or  less,  to 
the  point  of  beginning;  thence  South  45  degrees  30 
minutes  East  50  feet;  thence  South  21  degrees  59 
minutes  8  seconds  East  34.56  feet;  thence  South 
8  degrees  57  minutes  West  175  feet;  thence  South 
81  degrees  3  minutes  East  10  feet;  thence  South  8 
degrees  57  minutes  West  217  feet;  thence  South  66 
degrees  13  minutes  West  206  feet;  thence  North  23 
degrees  47  minutes  West  250  feet;  thence  North  45 
degrees  30  minutes  East  425  feet  to  the  point  of 
beginning,  containing  2  acres,  more  or  less,  in 
Juneau  Recording  District,  First  Judicial  Division, 
Terrify  of  Alaska.  [2] 

and  said  personal  property  shall  include,  but  not 
be  limited  to,  those  of  the  following  enumerated 
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items  which  are  personal  property  as  a  matter  of 
law: 

One  warehouse  52'  x  103'  of  board  and  batten 
construction  with  galvanized  iron  roof;  one  ware- 
house 50'  X  62'  of  board  and  batten  construction 
with  composition  roof;  one  storehouse  16'  x  28'  of 
board  and  batten  construction  with  composition 
roof;  one  wharf  in  an  "L"  shape  approximately  40' 
X  225'  and  20'  x  150';  approximately  85,000  cubic 
yards  of  rockfill;  one  cabin  30'  x  25'  of  frame  con- 
struction; one  gasoline  tank  of  700  gallons  capacity; 
one  gasoline  tank  of  500  gallon  capacity;  and  two 
gasoline  pumps; 

Sixth:  The  interest  sought  to  be  condemned  in 
said  personal  property  is  the  full  and  complete 
title  thereto,  free  and  clear  of  all  liens,  interests, 
charges,  claims  and  rights  whatsoever. 

Seventh:  That  the  land  aforesaid  consists  of 
tidelands,  title  to  which  is  now,  and  at  all  times  has 
been,  in  the  United  States;  that  the  defendants  or 
their  predecessors  in  interest  have  entered  uj)on 
said  land,  erected  improvements  thereon,  and 
claimed  the  right  to  use  and  occupy  the  said  land; 
that  such  acts,  as  against  the  United  States,  have 
been  and  are  without  authority  of  law,  save  and 
except  as  to  the  wharf  of  the  defendants  Femmer, 
which  was  erected  under  a  revocable  permit  from 
the  United  States;  that,  with  the  possible  exception 
of  said  wharf,  the  United  States  by  virtue  of  its 
sovereignty  became  and  is  now  the  owner  of  all  of 
the  improvements  placed  upon  said  land  and  en- 
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titled  to  the  exclusive  possession  thei'eof  without 
payment  of  compensation. 

Eighth:  So  far  as  known  or  on  diligent  inquiry 
can  be  ascertained,  the  following  parties  have  or 
claim  some  interest  in  said  real  and  i)ersonal  prop- 
erty: 

D.  B.  and  Louise  Femmer,  Juneau,  Alaska 
Julius  and  Anna  Behrends,  Juneau,  Alaska 
Tom  and  Maude  Dull,  Juneau,  Alaska 
Karl  and  Olga  Aschenbrenner,  Juneau,  Alaska 
Steve  and  Annie  Stanworth,  Jimeau,  Alaska 
George  and  Lena  Alfors,  Juneau,  Alaska 
Anna  Rosenberg,  Juneau,  Alaska 
D.  E.  and  Genevieve  FuDer,  Juneau,  Alaska 
Dolly  Knudsen,  Juneau,  Alaska 
Johnny  Knudsen,  Juneau,  Alaska 
Herb  Knudsen,  Juneau,  Alaska 
The  B.  M.  Behrend  Bank,  a  Corporation,  Mort- 
gagee, Juneau,  Alaska 

and  also  all  unknown  heirs  of  any  parties  defendant 
now  deceased,  and  all  persons  or  parties  unknown 
claiming  any  right,  title,  estate  or  interest  in  and 
to  the  real  property  described  herein,  all  of  whom 
are  made  defendants  herein,  and  it  is  the  desire  of 
the  United  States  of  America  to  acquire  all  the 
right,  title,  or  interest  the  above-named  defendants 
have  or  may  have  in  and  to  the  real  and  personal 
property  herein  described.  [3] 

Ninth:  That  the  B.  M.  Behrends  Bank  is  a  do- 
mestic corporation,  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory  of 
Alaska,  home  office  Juneau,  Alaska. 


8  James  Miller,  et  al.,  vs. 

Tenth:  The  Attorney  for  the  Petitioner  herein 
further  respectfully  represents  to  the  Court  that 
the  Secretary  of  War  has  determined  that  as  the 
real  and  personal  property  is  to  be  used  in  connec- 
tion with  the  army  transport  service  and  the  ex- 
pansion of  a  military  garrison  and  the  utmost  haste 
in  expediting  this  project  is  vital  to  the  successful 
prosecution  of  the  war,  immediate  possession  is 
necessary ;  that  under  and  pursuant  to  the  terms  of 
the  Second  War  Powers  Act,  approved  March  27, 
1942,  (Public  Law  507-77th  Congress),  the  United 
States  has  a  right  to  take  immediate  possession 
herein  of  the  land  herein  described;  and  that  cer- 
tain adequate  provision  has  been  made  for  the  pay- 
ment of  just  compensation  to  the  party  or  parties 
entitled  thereto  for  the  real  and  personal  property, 
hereinsought  to  be  condemned,  hy  an  appropriation 
of  funds  of  the  United  States  of  America  under  an 
Act  of  Congress  approved  April  28,  1942,  (Public 
Law  528-77th  Congress). 

Wherefore,  Your  Petitioner  Prays  that  said  de- 
fendants be  required  to  set  forth  the  nature  of 
their  several  claims,  that  the  court  ascertain  and 
determine  the  validity  of  such  claims  and  the  com- 
pensation, if  any,  to  which  the  defendants  or  any 
of  them  may  be  entitled;  that  the  Court  declare 
and  adjudge  that  plaintiff  is  the  owner  in  fee 
simple  of  said  real  and  personal  property,  together 
with  the  improvements  on  the  land;  that  each  and 
every  one  of  the  defendants  be  forever  debarred 
from  asserting  any  claims  whatever  for  compensa- 
tion for  said  real  and  personal  property,  or  any 
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right,  title,  or  interest  therein;  and  for  such  other 
and  further  relief  as  may  be  proper. 

UNITED  STATES  OF 
AMERICA 
By     R.  L.  TOLLEFSEN 

Assistant  U.  S.  Attorney, 
First  Division  of  Alaska. 

United  States  of  America, 
Territory  of  Alaska, 
Division  Number  One — ss. 

R.  L.  Tollefsen,  being  first  duly  sworn  on  oath, 
deposts  and  says: 

That  he  is  Assistant  U.S.  Attorney  for  the  First 
Division,  Territy  of  Alaska,  and  brings  this  suit  by 
direction  of  the  Attorney  General  of  the  United 
States;  that  he  has  read  the  foregoing  petition, 
knows  the  contents  thereof,  and  believes  the  same 
to  be  true. 

R.  L.  TOLLEFSEN 

Assistant  U.S.  Attorney 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  April,  1944. 

P.  D.  E.  McIVER 

Deputy  Clerk  of  U.   S.  Dis- 
trict Court. 

[Endorsed]  :     Filed  April  3,  1944.  [4G 
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[Title  of  District  Court  and  Cause.] 

ANSWER  AND  CLAIM 

Come  now  James  Miller,  Peter  Smith,  Jake  and 
Marjorie  Cropley,  Frank  and  Lilly  Edwards,  Willie 
Peters,  Jimmie  Jack,  David  Willard,  Herbert  Mer- 
cer, Susie  Michaelson,  Mary  Johnson,  Lilly  Yar- 
quan,  Edward  N.  and  Cecelia  Kunz,  Jennie  Klaney, 
Jessie  Wilson,  Jacob  Yarkon,  Bessie  Visaya, 
Jimmie  K.  Hanson,  Mary  George,  Paul  Rudolph, 
William  Kunz  and  Lilly  Hoolis  and  answering 
Plaintiff's  Third  Amended  Petition  for  Condemna- 
tion admit,  deny,  allege  and  claim  as  follows: 

I. 

The  above-named  claimants  admit  the  material 
allegations  in  Paragraph  First,  Second,  Third, 
Fourth,  Fifth  and  Sixth  of  the  said  Third 
Amended  Petition  for  Condemnation. 

II. 

The  said  claimants  deny  the  material  allegations 
of  Paragraphs  Seventh  and  Eighth  of  said  Third 
Amended  Petition  for  Condemnation. 

III. 

The  said  claimants  admit  Paragraph  Ninth  of 
said  Amended  Petition  for  Condemnation. 

IV. 

The  said  claimants  deny  the  allegations  in  Para- 
graph Tenth  of  said  Third  Amended  Petition  for 
Condemnation  which  allege  that  certain  adequate 
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provision  has  been  made  for  the  payment  of  just 
compensation  to  the  parties  thereto  entitled  of  the 
real  and  personal  property  therein  sought  to  be 
condemned;  and  said  claimant  admit  the  balance  of 
material  allegations  in  said  Paragraph  Tenth. 

Affirmative  Defense  and  Claim 

V. 

Ever  smce  the  year  1867,  and  from  time  im- 
memorial prior  thereto,  said  claimants,  being 
Tlingit  Indians  of  Alaska,  and  their  predecessors 
and  successors  [5]  in  lineal  consanguinity,  under 
the  laws,  customs  and  usages  of  the  Tlingit  Indians 
of  Alaska  and  in  conformity  with  the  laws  of  the 
United  States,  during  all  the  times  herein  men- 
tioned, have  been,  and  now  are  the  aboriginal 
users  and  occupants  of,  and  in  the  exclusive  pos- 
session of,  and  entitled  to  the  exclusive  possession 
of  the  land,  submerged  land  and  water  described  as 
follows,  namely: 

Commencing  at  Corner  No.  18,  according  to  the 
Plat  of  U.S.  Survey  No.  574  as  surveyed  by  C.  E. 
Davidson,  May  17-21,  1905,  and  certified  by  the 
Surveyor  General  of  the  United  States  on  January 
18,  1907;  thence  west  northwesterly  to  Corner  No. 
5  of  said  U.S.  Survey  No.  574;  thence  S  61  deg. 
32  min.  W  2.83  chains  to  corner  No.  6  of  said  Sur- 
vey No.  574;  thence  S  23  deg  23  min  E.  .86  chains 
to  corner  No.  7 ;  thence  to  corner  No.  8 ;  thence  N  26 
deg  51  mill  W  58  feet  to  corner  No.  9;  thence  S  QQ 
deg  39  min  W  36.6  feet  to  corner  No.  10;  thence 
S  81  deg  32  Min  W  .88  chains  to  corner  No.  11; 
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thence  N  64  Beg  52  Min  W  1.36  chains  to  corner 
No.  12;  thence  N  46  Deg  32  Min  W  49.8  feet  to 
corner  No.  13;  thence  S  58  Deg  21  Min  W  64.7  feet 
to  corner  No.  14;  thence  S  21  Deg  03  Min  E  96 
feet  to  corner  No.  15;  thence  S  66  Deg  42  Mm  W 
21  feet  to  Corner  No.  16 ;  thence  S  16  deg.  51  Min. 
E  1.64  chains  to  corner  No.  17 ; 

Thence  southerly  in  a  straight  line  to  Corner  No. 
E  of  the  U.S.  Engineer  Office's  plat  of  Juneau  Port 
Expansion  Real  Estate  Acquisitions,  dated  Septem- 
ber 28,  1942,  being  the  same  plat  referred  to  in  said 
Third  Amended  Petition  for  Condemnation ;  thence 
to  Corner  No.  D  of  said  plat ;  thence  north-easterly 
to  the  northern-most  corner  of  D.  B.  Femmer  ware- 
houses ; 

Thence  in  a  north-northeasterly  direction  in  a 
straight  line  to  Corner  No.  18  of  the  said  U.S. 
Survey  No.  574,  the  place  of  beginning. 

VI. 

Said  use  and  occupancy,  possession  and  right  of 
possession  by  said  claimants  of  said  area,  during 
all  the  times  herein  mentioned  have  not  been  con- 
demned, expropriated,  extinguished,  modified,  im- 
paired or  encumbered  by  any  person,  corporation 
or  body  politic,  during  any  of  the  times  herein 
mentioned,  within  the  Constitution  and  Laws  of 
the  United  States,  until  plaintiff  filed  its  first  Peti- 
tion for  Condemnation  herein  to  a  limited  portion 
of  said  area. 
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VII. 

Said  claimants  do  hereby  expressly  waive  any 
interest  or  claim  to  the  following  described  area, 
to-wit : 

Beginning  at  the  i)oint  of  intersection  of  the 
southerly  boundary  of  West  Third  Street  and  the 
westerly  boundary  of  Willoughby  Avenue;  thence 
south  45  deg.  30  min.  east  297  feet ;  thence  south  45 
degrees  30  minutes  west,  160  feet;  thence  north  45 
degrees  30  minutes  west,  79  feet;  thence  north  45 
degrees  30  minutes  east  103  feet;  thence  north  45 
degrees  30  minutes  west  218  feet  to  the  southerly 
boundary  of  West  Third  Street;  thence  north- 
easterly along  said  southerly  boundary  of  west 
third  street,  57  feet  to  place  of  beginning. 

VIII. 

The  plaintiff  on  September  19,  1942,  filed  its 
first  Petition  for  Condemnation  to  the  land  therein 
sought  to  be  condemned  and  within  the  area  de- 
scribed [6]  in  Paragraph  V  herein;  that  plaintiff 
has  paid  no  money  into  court,  nor  offered  to  pay 
any  money,  for  the  said  area  said  plaintiff  seeks  to 
condemn. 

IX. 

Claimants  have  been  damaged  by  plaintift*'s  con- 
demnation and  taking  of  said  lands  described  in  its 
Third  Amended  Petition  for  Condenmation  by  the 
loss  of  the  value  of  said  lands,  by  interest  at  the 
rate  of  six  per  cent  per  annum  from  September 
19,  1942,  until  plaintiff  eithei-  pays  the  said  claim- 
ants or  pays  the  amount  of  the  value  of  said  lands 
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into  court,  and  by  the  amount  that  the  contiguous 
lands,  owned  by  said  claimants  and  described  in 
Paragraph  V  herein,  have  been  reduced  in  value  by 
the  taking  and  condemnation  of  lands  described  in 
plaintiff's  Third  Amended  Petition  for  Condemna- 
tion, in  the  total  sum  of  Eighty  Thousand  Dollars 
($80,000). 

Wherefore  claimants  pray  for  judgment  against 
plaintiff  in  the  sum  of  Eighty  Thousand  Dollars 
($80,000). 

WILLIAM  L.  PAUL  JR., 

and 
FREDERICK  PAUL, 

Attorneys  for  said  Claimants. 
By    WILLIAM  L.  PAUL  JR. 
Of  Counsel. 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Edward  N.  Kunz,  upon  being  first  duly  sworn, 
on  oath  depose  and  say:  That  I  am  one  of  the 
claimants  and  defendants  named  in  the  foregoing 
Answer  and  Claim,  that  I  have  read  the  foregoing 
Answer  and  Claim,  know  the  contents  thereof  and 
the  same  is  true  as  I  verily  believe. 

EDWARD  N.  KUNZ 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  July,  1944. 

[Seal]  WILLIAM  L.  PAUL  JR. 

Notary   Public   for  Alaska.     My   Commission   ex- 
pires 1/19/48. 
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Copy  received  this  27th  clay  of  July,  1944. 
R.  L.  TOLLEFSEN, 
Asst.  U.S.  Attorney. 

[Endorsed] :     Filed  July  27,  1944.  [7] 


[Title  of  District  Court  and  Cause.] 

DEMURRER   TO  ANSWER  AND  CLAIM  OF 
DEFENDANTS  JAMES  HILLER,  ET  AL. 

Comes  now  the  United  States  of  America,  plain- 
tiff herein,  and  demures  to  the  Answer  and  Claim 
of  the  defendants  James  Miller,  et  al,  on  the 
grounds  that  it  appears  upon  the  face  thereof  that 
the  matters  alleged  in  said  Answer  and  Claim  do 
not  constitute  a  defense  because  it  appears  on  the 
face  of  said  Answer  and  Claim  that  the  said  de- 
fendants  do  not  have  such  an  interest  in  the  prop- 
erty sought  to  be  condemned  as  would  entitled  them 
to  compensation. 

Dated  at  Juneau,  Alaska,  this  28th  day  of  July, 
1944. 

UNITED  STATES  OF 
AMERICA 
By:  R.  L.  TOLLEFSEN 

Assistant  U.S.  Attorney. 

Service  acknowledged  and  copy  received  this 
28th  day  of  July,  1944. 

FREDERICK  PAUL 
Of   Counsel    for   defendants   James   Miller,   et   al. 

[Endorsed] :     Filed  July  28,  1944.  [8] 
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[Title  of  District  Court  and  Cause.] 

OPINION 

This  case  is  before  the  Court  on  Plaintiff's  De- 
murrer to  the  Answer  and  Claim  of  the  Defendants 
James  Miller,  et  al,  to  Plaintiff's  Third  Amended 
Petition  for  Condemnation. 

The  questions  raised  are  two : 

First:  Can  said  defendants  and  interpleaders 
plead  *' Indian  Title"  or  "Aboroginal  Rights",  as 
against  the  United  States  Grovernment  ? 

Second.  Do  such  interpleaders  allege  to  have 
any  compensable  interest  as  against  the  United 
States? 

To  both  question  we  are  obliged  to  answer  in  the 
negative.  We  know  of  no  authorities  that  sustain 
their  position,  and  none  have  been  cited  to  us.  On 
the  contrary,  all  of  the  authorities  seem  to  sustain 
the  opposite  view. 

It  is  a  well  established  legal  principle  that  the 
United  States  cannot  be  divested  of  title  to  its 
lands  by  adverse  possession,  which  is  the  basis  of 
the  interpleaders'  claim  here.  This  principle  is 
so  well  settled  that  it  needs  no  citation  of  authority. 
In  fact  there  are  no  authorities  to  the  contrary. 
And  since  the  defendants  here  base  their  entire 
claims  to  title  on  adverse  possession  under  ''Indian 
Title"  or  "Aboriginal  Rights",  they  are  without 
basis  or  validity  here. 

I  could  write  a  long  and  voluminous  opinion  in 
this  case,  with  numerous  citations  explaining  the 
nature  and  limitations  of  so-called  "Indian  Title" 
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and  [9]  ''Aboriginal  Rights",  but  I  see  no  point 
in  doing  so,  as  all  of  these  matters  have  been  de- 
cided by  our  own  Court  of  last  resort — The  Su- 
preme Court  of  the  United  States — and  to  do  so 
would  be  simply  repeating  what  has  already  been 
said  by  The  Supreme  Court  of  the  United  States. 
The  Demurrer  of  Plaintiff  will,  therefore,  be 
sustained,  and  it  is  so  ordered. 

Dated  this  9th  day  of  March,  1945,  at  Juneau, 
Alaska. 

GEO.  F.  ALEXANDER 
Judge. 

[Endorsed] :     Filed  March  9,  1945.  [10] 


[Title  of  District  Coui*t  and  Cause.] 

ORDER  SUSTAINING  DEMURRER 

This  matter  came  on  to  be  heard  at  this  term  of 
Court  on  the  demurrer  of  Plaintiff  to  the  Answer 
and  Claim  of  the  Defendants,  James  Miller,  et  al., 
and  the  Court  having  considered  same,  having 
heard  argument  by  counsel  for  Plaintiff  and  the 
Defendants,  and  having  on  the  9th  day  of  March, 
1945,  handed  down  its  written  opinion  in  this 
matter. 

Does  Hereby  Order  that  the  Plaintiff's  Demurrer 
to  the  Answer  and  Claim  of  the  Defendants,  James 
Miller,  Peter  Smith,  Jake  and  Marjorie  Cropley, 
Frank  and  Lilly  Edwards,  Willie  Peters,  Jimmie 
Jack,     David     Willard,     Herbert     Mercer,     Susie 
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Michaelson,  Mary  Johnson,  Lilly  Yarquan,  Ed- 
ward N.  and  Cecelia  Kunz,  Jennie  Klaney,  Jessie 
Wilson,  Jacob  Yarkon,  Bessie  Visaya,  Jimmie  K. 
Hanson,  Mary  George,  Paul  Rudolph,  William 
Kunz  and  Lilly  Hoolis,  be  and  the  same  is  hereby 
sustained. 

To  which  order  the  Defendants  except  and  the 
exception  is  allowed. 

Done  in  open  Court  this  16th  day  of  March,  1945. 
GEO.  F.  ALEXANDER 
District  Judge. 


O.K. 


FREDERICK  PAUL 

of  Counsel  for  Claimants 
James  Miller  et  al. 


O.K. 


R.  L.  TOLLEFSEN, 
Asst.  U.S.  Atty. 

Entered  Court  Journal  No.  16,  pages  421-422. 

[Endorsed] :    FUed  March  16,  1945.  [11] 
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In  the  District  Court  for  the  Territory  of  Alaska 
Division  Number  One,  at  Juneau. 

No.  4940-A 

UNITED  STATES  OF  AMERICA, 

Plaintiff 

vs. 

10.95  Acres  of  land  in  Juneau,  Juneau  Recording 
Precinct,  First  Judicial  Division,  Alaska,  D. 
B.  Fenimer,  et  al., 

Defendants 

FINAL  JUDGMENT 

This  matter  came  on  for  hearing  at  this  Term  of 
Court  on  the  motion  of  plaintiff,  by  R.  L.  Tollefsen, 
Assistant  United  States  Attorney,  for  the  entry  of 
final  judgment  in  this  cause,  and  the  Court  having 
considered  same  and  being  fully  advised  in  the 
premises,  finds: 

One:  That  this  proceeding  is  instituted  by  the 
United  States  of  America  for  the  purpose  of  ac- 
quiring the  real  and  personal  property  described  in 
the  Third  Amended  Petition,  under  authority  of 
the  Acts  of  Congress  set  out  in  said  petition. 

Two:  That  the  Secretary  of  War  has  duly  se- 
lected the  said  property  for  acquisition  by  the 
United  States  in  connection  with  the  Juneau  Sub- 
Port  of  Embarkation. 

Three:  That  the  purpose  for  which  said  prop- 
erty is  sough  to  be  condemned  is  a  public  use, 
namely,  for  military  purposes;  that  the  property 


20  James  Miller,  et  al.,  v$. 

is  necessary  for  such  use;  and  that  the  United 
States  has  the  right  to  acquire  said  property  for 
such  purposes. 

Four:  That  the  following  described  land  is  a 
part  of  the  land  described  in  the  Third  Amended 
Petition  and  sought  to  be  condemned  herein: 

That  certain  tract  or  parcel  of  land  in  the  City 
of  Juneau,  Juneau  Recording  District,  First  Judi- 
cial Division,  Territory  of  Alaska,  described  as 
follows : 

Beginning  at  a  point  which  bears  South  21  de- 
grees 54  minutes  West  152.49  feet  from  the  bound- 
ary corner  No.  11  shown  on  Plat  of  U.S.  Survey 
No.  7,  ^'Townsite  of  Juneau,"  surveyed  April  11 
to  June  2,  1892,  by  George  W.  Garside  and  certi- 
fied by  Orville  T.  Porter,  ex-officio  U.S.  Surveyor 
General  for  the  District  of  Alaska,  November,  1892, 
running  South  8  degrees  57  minutes  West  175  feet 
thence  South  81  degrees  3  minutes  East  10  feet 
thence  South  8  degrees  57  minutes  West  217  fe^t 
thence  South  66  degrees  13  minutes  West  638  feet; 
thence  North  23  degrees  47  minutes  West  525  feet 
thence  North  52  degrees  51  minutes  East  550  feet 
thence  South  37  degrees  9  minutes  East  16  feet 
thence  North  48  degrees  40  minutes  East  127  feet  to 
a  point  which  is  South  48  degrees  40  minutes  west 
of  the  point  of  intersection  of  the  [12]  southerly 
boundary  of  West  Third  Street  and  the  Southerly 
boundary  of  Willoughby  Avenue;  thence  South  45 
degrees  30  minutes  East  218  feet;  thence  South  45 
degrees  30  minutes  West  103  feet;  thence  South  45 
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degrees  30  minutes  East  79  feet;  thence  North  45 
degrees  30  minutes  East  160  feet;  thence  South  45 
degrees  30  minutes  P]ast  50  feet;  thence  South  21 
degrees  59  minutes  8  seconds  East  34.56  feet  to  the 
I)oint  of  beginning. 

Five:  That  j^laintiff  alleged  in  Paragraph 
Seventh  of  its  Third  Amended  Petition  that  it  was 
the  owner  of  said  land. 

Six :  That  said  land  is  within  the  jurisdiction  of 
this  Court  and  all  parties,  known  or  unknown,  hav- 
ing or  claiming  any  right,  estate,  or  interest  therein 
have  been  duly  and  properly  served  with  summons, 
personally  or  by  publication. 

Seven:  That  the  only  persons  appearing  in  this 
cause  and  claiming  an  interest  in  said  land  are  the 
defendants  D.  B.  and  Louise  Femmer,  the  B.  M. 
Behrends  Bank,  and  the  defendants,  James  Miller, 
Peter  Smith,  Jake  and  Marjorie  Cropley,  Frank 
and  Lilly  Edwards,  Willie  Peters,  Jimmie  Jack, 
David  Willard,  Herbert  Mercer,  Susie  Michaelson, 
Mary  Johnson,  Lilly  Yarquan,  Edward  N.  and 
Cecelie  Kunz,  Jemiie  Klaney,  Jessie  Wilson,  Jacob 
Yarkon,  Bessie  Yisaya,  Jimmie  K.  Hanson,  Mary 
George,  Paul  Rudolph,  William  Kunz  and  Lilly 
Hoolis. 

Eight:  That  full  compensation  has  been  paid 
herein  for  the  interests  of  the  defendants,  D.  B.  and 
Louis  Femmer  and  B.  M.  Behrends  Bank,  and  all 
claims  of  said  defendants  have  been  fully  satisfied 
and  discharged. 

Nine:  That  by  order  entered  herein  on  March 
16,   1945,   the  plaintiff's  demurrer  to  the  Answer 
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and  Claim  of  the  defendants,  James  Miller,  et.  al., 
was  sustained  for  the  reason  that  said  Answer  and 
Claim  did  not  allege  a  compensable  interest  in  the 
land  to  be  in  the  defendants;  and  the  said  defend- 
ants have  elected  to  stand  on  the  allegations  of 
their  said  Answer  and  Claim. 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed : 

First:  That  title  to  the  above  described  land  is 
in  the  plaintiff,  the  United  States  of  America,  and 
was  in  the  plaintiff  at  the  time  this  proceeding  was 
insituted. 

Second:  That  the  defendants,  James  Miller, 
Peter  Smith,  Jake  and  Marjorie  Cropley,  Frank 
and  Lilly  Edwards,  Willie  Peters,  Jimmie  Jack, 
David  Willard,  Herbert  Mercer,  Susie  Michaelson, 
Mary  Johnson,  Lilly  Yarquan,  Edward  N.  and 
Cecelia  Kunz,  Jennie  Klaney,  Jessie  Wilson,  Jacob 
Yarkon,  Bessie  Visaya,  Jimmie  K.  Hanson,  Mary 
George,  Paul  Rudolph,  William  Kunz  and  Lilly 
Hoolis,  have  no  right,  estate  or  compensable  in- 
terest in  said  land,  as  against  the  plaintiff.   [13] 

Third:  That  title  to  said  lands  be  and  the  same 
is  hereby  quieted  in  the  plaintiff,  the  United  States 
of  America,  against  all  claims,  right,  title  or  in- 
terest whatsoever,  of  any  of  the  defendants,  named, 
or  unknown. 

Fourth:  That  none  of  the  defendants,  named 
or  unknown,  shall  have  or  receive  any  comj^ensation 
for  the  taking  of  said  lands,  excepting  the  defend- 
ants D.  B.  and  Louise  Femmer  and  the  B.  M.  Beh- 
rends   Bank   who   shall   receive   the   compensation 
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awarded  them  by  judgment  entered  herein  on  April 
3,  1944. 

Fifth:  That  the  unencumbered  and  absolute 
title  in  fee  simple  in  and  to  the  above  described 
land,  subject,  however,  to  existing  easements  for 
public  roads  and  highways,  for  public  utilities,  for 
railroads  and  for  pipe  lines,  is  vested  in  the 
United  States  of  America,  free  and  discharged  of 
any  and  all  charges,  interests,  claims,  liens  and  en- 
cumbrances of  any  kind  and  character  whatsoever. 

Done  in  Open  Court  this  20th  day  of  March,  1945. 
GEO.  F.  ALEXANDER 
District  Judge. 

Copy  received  3/17/45.    Okay  as  to  Form. 
WM.  L.  PAUL,  Jr., 

Attorney  for  Plaintiff. 
O.K. 

R.  L.  TOLLEFSEN, 
Asst.  U.  S.  Attorney 

Entered  Court  Journal.  No.  16,  pages  426-427- 
428.  [14] 

[Endorsed]:    Filed  March  20,  1945. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  defendants  James 
Miller,  Jake  and  Marjorie  Cropley,  Frank  and 
Lilly  Edwards,  Willie  Peters,  Jimmie  Jack,  David 
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Willard,  Herbert  Mercer,  Susie  Michaelson,  Mary 
Johnson,  Lilly  Yarquan,  Edward  N.  and  Cecelia 
Kunz,  Jennie  Klaney,  Jessie  Wilson,  Jacob  Yar- 
kon,  Bessie  Yisaya,  Jimmie  K.  Hanson,  Mary 
Oeorge,  Paul  Rudolph,  William  Kunz  and  Lilly 
Hoolis  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
order  sustaining  plaintiff's  demurrer  to  said  de- 
fendant's Answer  and  Claim  on  March  16,  1945, 
and  from  the  final  judgment  against  said  defend- 
ant's Answer  and  Claim  on  March  20,  1945. 

WILLIAM  L.  PAUL  JR.  & 
FREDERICK  PAUL 

Attorneys  for  Defendants. 
By:  WILLIAM  L.  PAUL  JR. 
Of  Comisel. 

Receipt  of  a  copy  of  the  within  Petition  for 
Appeal,  Assignment  of  Error,  and  Notice  of  Appeal 
in  the  above-entitled  cause  acknowledged  this  23rd 
day  of  March,.  1945. 

ROBERT  L.  JERNBERG 
Of  Counsel  for  Plaintiff. 

[Endorsed] :    Filed  March  23,  1945.  [15] 
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PETITION  FOR  APPEAL 

This  Court  having  entered  its  memorandum 
opinion  on  March  9,  1945  and  order  sustaining 
plaintiff's  demurrer  to  the  Answer  and  Claim  of 
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James  Miller,  et  al.,  on  March  16,  1945;  and  said 
defendants  James  Miller,  et  al.,  by  their  attorneys, 
having-  given  notice  in  open  Court  to  stand  on  the 
allegations  of  their  said  Answer  and  Claim  and  to 
refuse  to  plead  over ;  and  this  Court  having  entered 
Final  Judgment  on  said  Answer  and  Claim  on 
March  20,  1945,  and 

The  defendants  James  Miller,  Peter  Smith,  Jake 
and  Marjorie  Cropley,  Frank  and  Lilly  Edwards, 
Willie  Peters,  Jimmie  Jack,  David  Willard,  Her- 
bert Mercer,  Susie  Michaelson,  Mary  Johnson,  Lilly 
Yarquan,  Edward  N.  and  Cecelia  Kunz,  Jennie 
Klaney,  Jessie  Wilson,  Jacob  Yarkon,  Bessie 
Visaya,  Jimmie  K.  Hanson,  Mary  George,  Paul 
Rudolph,  William  Kunz  and  Lilly  Hoolis,  conceiv- 
ing themselves  aggrieved  by  the  opinion  and  order 
and  judgment  set  forth  above,  do  hereby  appeal 
from  the  said  order  and  final  judgment  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  the  reasons  specified  in  the  as- 
signment of  errors,  which  is  filed  herewith,  and 
they  pray  that  this  appeal  may  be  allowed,  and 
that  a  transcript  of  the  record,  proceedings,  and 
papers  upon  which  said  order  and  judgment  was 
made,  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit;  and  that  the  appeal  bond  be  fixed 
at  $250.00. 

WILLIAM  L.  PAUL  JR.  & 
FREDERICK  PAUL 

Attorneys  for  Defendants. 
By:  WILLIAM  L.  PAUL,  JR., 
Of  Counsel. 
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ORDER 

The  foregoing  claim  of  appeal  is  allowed,  and 
appeal  bond  fixed  at  $250.00.  Done  this  28th  day 
of  March,  1945,  at  Juneau,  Alaska. 

GEO.  F.  ALEXANDER 
U.  S.  District  Judge. 

Entered  Court  Journal  No.  16  Page  446.  [16] 

[Endorsed]:     Filed  March  23,  1945. 
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ASSIGNMENT  OF  ERRORS 

The  defendants  James  Miller  et  al.,  hereby 
assign  the  error  asserted  and  intended  to  be  urged 
as  follows: 

1. 

That  the  Court  was  in  error  in  sustaining  plain- 
tiff's demurrer  to  said  defendants'  Answer  and 
Claim  by  order  dated  March  16,  1945,  on  the 
ground  that  said  defendants  cannot  acquire  title 
to  tide-lands  by  adverse  possession  in  any  manner 
against  plaintiff,  and  as  a  consequence  thereof 
entering  final  judgment  against  said  defendants 
completely  denying  their  Answer  and  Claim  on 
March  20,  1945. 

Wherefore  said  defendants  pray  that  the  said 
final  judgment  of  March  20,  1945,  of  the  District 
Court  for  the  Territory  of  Alaska,  First  Judicial 
Division,   together   with   the   order   of   March    16, 
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1945,  sustaining  said  demurrer,  may  be  reversed, 
and  that  said  Court  may  be  ordered  to  enter  a 
decree  overruling  said  dennirrer,  or  in  such  other 
form  as  to  the  Circuit  Court,  of  Appeals  for  the 
Ninth  Circuit  shall  seem  just. 

WILLIAM  L.  PAUL  JR.  & 
FREDERICK  PAUL 

Attorneys  for  Defendants. 
By:  WILLIAM  L.  PAUL  JR. 
Of  Counsel. 

[Endorsed] :    Filed  March  23,  1945.  [17] 
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COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  we,  Bessie 
Visaya,  one  of  the  defendants  making  the  appeal 
in  the  above-entitled  cause,  for  herself  and  on  be- 
half of  the  other  said  defendants,  as  principal,  and 
Charles  Waynor,  as  surety,  are  held  and  firmly 
bound  unto  the  United  States  of  America  in  the 
full  and  just  sum  of  Two  Hundred  Fifty  Dollars 
to  be  paid  to  the  United  States  of  America;  to 
which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  29th  day 
of  March,  1945. 

Whereas,  lately  at  the  District  Court  for  the 
Territory   of   Alaska,   First   Judicial    Division,   at 
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Juneau,  in  a  suit  pending  in  said  Court  between 
the  above-named  plaintiff  and  said  defendants,  a 
judgment  was  rendered  against  the  said  defendants, 
and  the  said  defendants  having  filed  in  said  court 
a  notice  of  appeal,  petition  for  allowance  of  appeal, 
and  assignment  of  errors  to  reverse  the  judgment 
in  the  aforesaid  suit  on  appeal  to  the  United  States 
Circuit    Court    of   Appeals   to   be   holden   at    San 

Francisco,   State   of   California,   on  the 

day  of ,  1945. 

Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  defendants  shall  prosecute 
their  appeal  to  effect,  and  satisfy  the  judgment  in 
full,  together  with  costs,  interest  and  damages  for 
delay,  if  for  any  reason  the  appeal  is  dismissed  or 
if  judgment  is  affirmed,  and  to  satisf}^  in  full  such 
modification  of  the  judgment  and  such  costs,  inter- 
est and  damages  as  the  appellate  court  may  adjudge 
and  award,  if  they  fail  to  make  good  their  plea, 
then  the  above  obligation  is  void;  else  to  remain  in 
full  force  and  virtue. 

BESSIE  VISAYA 
CHARLES  WAYNOR 

Acknowledged  before  me  the  day  and  year  first 
above  written. 
[Notarial  Seal]     WILLIAM  L.  PAUL,  JR. 

Notary  Public  for  Alaska 

My  Commission  expires  Jan  19,  1948.  [18] 
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Notary  Public  for  Alaska. 
My  Commission  expires  Jan  19,  1948. 

Copy  Received  April  7,  1945. 

R.  L.  TOLLEFSEN 

Of  Counsel  for  Plaintiff. 

Bond  approved  this  April  10th,  1945. 
GEO.  F.  ALEXANDER 
U.  S.  District  Judge. 

Entered  Court  Journal  No.  16  Page  463.  [19] 

[Endorsed]:     Filed  April  10,  1945. 
United  States  of  America, 
Territory  of  Alaska 
First  Judicial  Division — ss. 

Charles  Waynor,  of  Juneau,  Alaska,  being  first 
duly  sworn,  on  oath  deposes  and  says  that  he  is  a 
freeholder  in  said  district  and  is  worth  the  sum 
of  Five  Hundred  Dollars,  exclusive  of  property 
exempt  from  execution  and  over  and  above  all 
debts  and  liabilities. 

[Seal]  CHARLES  WAYNOR 

Subscribed   and   sworn  to  before  me  this   29th 
day  of  March,  1945. 
[Notarial  Seal]     WILLIAM  L.  PAUL,  JR. 
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[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

The  President  of  the  United  States  to  the  Above- 
Named  Plaintiff-Appellee,  by  R.  L.  Jernberg, 
Acting  U.  S.  Attorney  for  the  First  Division, 
Territory  of  Alaska,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of 
Appeals .  for  the  Ninth  Circuit,  to  be  held  in  the 
City  of  San  Francisco  in  the  State  of  California, 
within  40  days  from  the  date  of  this  writ,  pursu- 
ant to  an  appeal  filed  in  the  Clerk's  Office  of  the 
District  Court  for  the  Territory  of  Alaska,  First 
Judicial  Division,  wherein  the  appellants-defend- 
ants James  Miller,  Peter  Smith,  Jake  and  Marjorie 
Cropley,  Frank  and  Lilly  Edwards,  Willie  Peters, 
jimmie  Jack,  David  Willard,  Herbert  Mercer, 
Susie  Michaelson,  Mary  Johnson,  Lilly  Yarquan, 
Edward  N.  and  Cecelia  Kunz,  Jennie  Klaney, 
Jessie  Wilson,  Jacob  Yarkon,  Bessie  Visaya, 
Jimmie  K.  Hanson,  Mary  George,  Paul  Rudolph, 
William  Kunz  and  Lilly  Hoolis  are  complainants, 
and  the  above-entitled  plaintiff-appellee  is  defend- 
ant, to  show  cause,  if  any  there  be,  why  the  judg- 
ment in  such  appeal  mentioned  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  in 
that  behalf. 

Witness  the  Honorable  Geo.  F.  Alexander,  Judge 
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of  the  District  Court  for  the  Territory  of  Alaska, 
First  Division,  at  Juneau,  this  10  day  of  Apr.,  1945. 
[Seal]  GEO.  F.  ALEXANDER 

U.  S.  District  Judge. 
Copy  Received 

R.  L.  TOLLEFSEN 

Of  Counsel  for  Appellee. 

Entered  Court  Journal  No.  16  Page  464.  [20] 
[Endorsed] :    Filed  Apr.  10,  1945. 
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PRAECIPE  DESIGNATING  PARTS  OF 
RECORD. 

To  the  Clerk: 

You  are  requested  to  take  a  transcript  of  record 
to  be  filed  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
California,  pursuant  to  an  appeal  allowed  in  the 
above-entitled  cause  and  to  include  in  such  tran- 
script of  record  the  following  and  no  other  papers 
or  exhibits,  to-wit: 

1.  Third  Amended  Petition  for  Condemnation 
filed  April  3,  1944. 

2.  Answer  and  Claim  filed  July  27,  1944. 

3.  Demurrer  filed  July  28,  1944. 

4.  Opinion  filed  March  9,  1945. 

5.  Order  on  demurrer  filed  March  16,  1945. 

6.  Final  Judgment  filed  March  20,  1945. 

7.  Notice  of  Appeal  filed  March  25,  1945. 
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8.  Petition  for  Appeal  and  Order  filed  March 
23,  1945. 

9.  Assignment  of  Errors  filed  March  23,  1945. 

10.  Cost  Bond  on  Appeal  filed  April  7,  1945. 

11.  Citation  on  Appeal  and  Return  filed  April 
10,  1945. 

12.  This  praecipe. 

WILLIAM  L.  PAUL  JR.  & 
FREDERICK  PAUL 

Attorneys  for  Appellant. 
By  WM.  L.  PAUL  JR. 

Of  Counsel. 

Copy  received  4-27-45. 

R.  L.  TOLLEFSEN 

Of  Counsel  for  Plaintiff- 
Appellee. 

[Endorsed] :    Filed  Apr.  27,  1945.  [21] 
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COUNTER-DESIGNATION  OF  PARTS  OR 
RECORD 

To  the  Clerk  of  the  District  Court,  Territory  of 
Alaska,  Division  Number  One: 

You  are  requested  to  include  in  the  transcript 
of  record  to  be  filed  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  at  San 
Francisco,  California,  pursuant  to  the  appeal  in 
this  cause  of  the  defendants  James  Miller,  et  al, 
the    following    papers   in    addition   to   the   papers 
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designated  by  appellants  in  praecipe  filed  on  April 
27,  1945: 

1.  Petition  for  Condemnation,  filed  September 
9,  1942. 

2.  This    Counter-Designation    of    Parts    of   the 
Record. 

Done  at  Juneau,  Alaska,  this  15th  day  of  May, 
1945. 

R.  L.  TOLLEFSEN 

Assistant  United  States 
Attorney, 

Attorney  for  Plaintiff- 
Appellee 

Copy  received  this  15tli  day  of  May,  1945 
WILLIAM  L.  PxUTL  JR. 

Of    Counsel    for    Defendants- 
Appellants 

[Endorsed] :     Filed  May  15,  1945.  [22] 
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PETITION    FOR    CONDEMNATION    AND 
IMMEDIATE  POSSESSION 

To  the  Honorable  George  F.  Alexander,  Judge  of 
the  District  Court,  Territory  of  Alaska,  Divi- 
sion Number  One  at  Juneau: 

The  petitioner  herein,  by  Wm.  A.  Holzheimer, 
United  States  Attorney  in  and  for  the  First  Divi- 
sion,   Territory   of   Alaska,    acting   under   and   by 
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virtue  of  instructions  of  the  Attorney  General  of 
the  United  States,  pursuant  to  request  of  the  Secre- 
tary of  War,  and  represents  unto  the  Court  as 
follows : 

First:  This  petition  is  filed  under  the  authority 
of  and  in  pursuant  to  the  following  Acts  of  Con- 
gress approved  August  18,  1890  (26  Stat.  316),  as 
amended  by  the  Acts  of  Congress  approved  July  2, 
1917  (40  Stat.  241),  April  11,  1918  (40  Stat.  518; 
50  U.S.C.  sec.  171),  and  March  27,  1942  (Public 
Law  507  77th  Congress),  which  acts  authorize  the 
acquisition  of  land  for  military  or  other  war  pur- 
poses, and  the  Act  of  Congress  approved  April 
28,  1942   (Public  Law  528-77th  Congress). 

Second:  Pursuant  to  the  authority  and  provi- 
sions of  the  Acts  aforesaid,  the  Secretary  of  War 
has  determined  and  selected  for  acquisition  by  the 
United  States  of  America,  the  parcel  of  land  here- 
inafter described  for  the  establishment,  develop- 
ment, for  wharfage  facilities  in  comiection  with 
the  Juneau,  Alaska  Sub-Port  of  Embarkation  and 
for  such  other  purposes  as  may  be  hereafter 
authorized  by  Congress  or  Executive  Order.  The 
parcel  of  land  is  necessary  for  the  purposes  afore- 
said in  the  aid  of  national  defense  in  the  Opinion 
of  the  Secretary  of  War.  In  the  opinion  of  the 
Secretary  of  War,  it  is  necessary,  vital,  advan- 
tageous, and  in  the  interest  of  the  United  States 
that  said  parcel  of  land  be  acquired  by  judicial 
proceedings,  as  authorized  by  the  Act  of  Congress 
[23]  approved  April  28,  1942  (Public  Law  528-77th 
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Congress)  and  the  Act  ol'  Congress  approved  March 
27,  1942  (Public  Law  507-77th  Congress). 

Third:     The  land  sought  to  be  acquired  in  this 
proceeding  is  described  as  follows: 

EXHIBIT  "A" 

Perimeter  Description 
Beginning    at    a    i)oint    which    bears    South    21 
degrees  54  minutes  West  152.49   feet   from   boun- 
dary corner  No.  11  shown  on  Plat  of  U.  S.  Survey 
No.  7,  "Townsite  of  Juneau,"  surveyed  April  11 
to  June  2,  1892,  by  George  W.  Garside  and  certified 
by    Orville    T.    Porter,    ex-officio    U.    S.    Surveyor 
General  for  the  District  of  Alaska,  November,  1892, 
running  South  8  degrees  57  minutes  West  175  feet; 
thence  South  81  degrees  3  minutes  East  10  feet; 
thence  South  8  degrees  57  minutes  West  217  feet; 
thence  South  66  degrees  13  minutes  West  638  feet; 
thence  North  23  degrees  47  minutes  West  525  feet; 
thence  North  52  degrees  51  minutes  East  550  feet; 
thence  South  37  degrees  9  minutes  East  16  feet; 
thence  North  48  degrees  40  minutes  East  184  feet ; 
thence  South  45  degrees  30  minutes  East  347  feet ; 
thence  South  21  degrees  59  minutes  8  seconds  East 
34.56   feet   to   the   point   of   beginning,    containing 
10.95    acres,    more    or   less,    in    Juneau    Recording 
District,    First    Judicial    Division,     Territory    of 
Alaska. 

The  aggregate  area  to  be  taken  containing  10.95 
acres,  more  or  less. 
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together  with  all  improvements  thereon  and  appur- 
tenances thereunto  belonging,  as  shown  by  the 
photostatic  copy  of  Plat  marked  Exhibit  "A" 
attached  hereto  and  made  a  part  hereof. 

Fourth:  The  interest  sought  to  be  condemned 
is  a  fee  simple  title,  including  the  land  under  the 
water,  subject,  however,  to  existing  easements  for 
public  roads  and  highways,  for  public  utilities,  for 
railroads  and  for  pipe  lines;  but  subject  to  no  other 
liens,  interest,  charges,  easements,  or  rights  what- 
soever. 

Fifth:  So  far  as  known  or  on  diligent  inquiry 
can  be  obtanied,  the  apparent  interests  or  presiunp- 
tive  owners  of  the  above-described  land  are: 

D.  B.  and  Louise  Femmer,  General  Delivery, 
Juneau,  Alaska 

Julius  and  Anna  Behrends,  General  Delivery, 
Juneau,  Alaska 

Tom  and  Maude  Dull,  General  Delivery,  Juneau, 
Alaska 

Karl  and  Olga  Aschenbrenner,  General  Delivery, 
Juneau,  Alaska 

Steve  and  Annie  Stanworth,  General  Delivery, 
Juneau,  Alaska 

George  and  Lena  Alfors,  General  Delivery, 
Juneau,  Alaska 

Anna  Rosenberg,  General  Delivery,  Juneau, 
Alaska 

D.  E.  and  Genevieve  Fuller,  General  Delivery, 
Juneau,  Alaska 

Dolly  Knudsen,  General  Delivery,  Juneau, 
Alaska 
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Johnny    Knudsen,    General    Delivery,    Juneau, 
Alaska 

Herb     Knudsen,     General     Delivery,     Juneau, 
Alaska 

The  B.  M.  Behrends  Bank,  a  Corporation,  Mort- 
gagee, General  Delivery,  Juneau,  Alaska 
all  of  whom  are  made  defendants  herein,  and  it  is 
the  desire  of  the  United  States  of  America  to 
acquire  all  the  right,  title,  or  interest  the  above- 
named  defendants  have  or  may  have  in  and  to  the 
land  herein  described.  [24] 

Sixth:  That  the  B.  M.  Behrends  Bank  is  a 
domestic  corporation,  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  Territory 
of  Alaska,  home  office  Juneau,  Alaska. 

Seventh :  The  Attorney  for  the  Petitioner  herein 
further  respectfully  re}:> resents  to  the  Court  that 
the  Secretary  of  War  has  determined,  as  the  land 
is  to  be  used  in  connection  with  the  army  transport 
service  and  the  expansion  of  a  military  garrison 
and  the  utmost  haste  in  expediting  this  project  is 
vital  to  the  successful  prosecution  of  the  war,  im- 
mediate possession  is  necessary:  That  under  and 
pursuant  to  the  terms  of  the  Second  War  Powers 
Act,  Title  2,  approved  March  27,  1942  (Public  Law 
507-77th  Congress),  the  United  States  has  a  right 
to  take  immediate  possession  herein  of  the  land 
herein  described,  and 

The  Attorney  further  respectfully  represents  that 
certain  adequate  provision  has  been  made  for  the 
payment    of   just    compensation    to    the    party    or 
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parties  entitled  thereto  of  tlie  lands  or  interest 
therein,  herein  sought  to  be  condemned,  by  an 
appropriation  of  funds  of  the  United  States  of 
America  under  an  Act  of  Congress  approved  April 
28,  1942  (Public  Law  528-77th  Congress). 

Wherefore,  Your  Petitioner  Prays  This  Honor- 
able Court  to  ascertain  and  detennine  in  the  man- 
ner provided  by  law,  the  compensation  or  damages 
for  the  taking  of  the  land  herein  to  be  condemned, 
to  ascertain  and  determine  the  parties  entitled  to 
the  sum  awarded  as  just  compensation  for  said 
land  and  upon  payment  to  or  into  the  registry  of 
the  Court  for  the  use  of  the  parties  entitled  of 
the  sum  adjudged  to  be  the  just  compensation  for 
the  land  condemned,  and 

To  adjudge  and  decree  that  the  title  to  the  land 
herein  described  be  vested  in  the  United  States  in 
fee  simple  absolute,  and  to  grant  such  other  and 
fui'ther  relief  as  may  be  lawful  and  proper  as  the 
nature  of  the  case  may  require. 

And  your  petitioner  further  prays  that  an  order 
may  be  entered  in  this  cause,  providing,  author- 
izing, and  directing  the  United  States  of  America, 
the  Petitioner  herein,  to  take  immediate  possession 
of  each  and  all  and  various  interests  therein,  as 
hereinabove  more  particularly  set  forth. 

UNITED  STATES  OF 
"^  AMERICA 

By:  WM.  A  HOLZHEIMER 

United  States  Attorney, 
First  Division  of  Alaska.  [25] 
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United  States  of  America, 
Territory  of  Alaska 
Division  Number  One — ss. 

Wm.  A.  Holzheimer,  bein.s^  first  duly  sworn  on 
oath,  deposes  and  says:  That  he  is  United  States 
Attorney  for  tlie  First  Division,  Territory  of 
Alaska,  and  brings  this  suit  by  direction  of  the 
Attorney  General  of  the  United  States;  that  he 
has  read  the  foregoing  petition,  knows  the  contents 
thereof,  and  believes  the  same  to  be  true. 
WM.  A.  HOLZHEIMER 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  September,  1942. 

[Seal]  P.  D.  McLEOD 

Deputy  Clerk  of  District 
Court,  Territory  of  Alaska, 
Division  #1 

[Endorsed]:     Filed  September  19,  1942.  [26] 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau,  Alaska 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1 — ss: 

CERTIFICATE 

I,  J.  H.  Walnier,  Clerk  of  the  District  Court  for 
the  District  of  Alaska,  Division  No.  1,  hereby 
certify  that  the  foregoing  and  hereto  attached  27 


40  James  Miller,  et  ah,  v$. 

pages  of  typewritten  matter,  numbered  from  1  to 
27,  both  inclusive,  constitute  a  full,  true,  and  com- 
I)lete  copy,  and  the  whole  thereof,  of  the  record 
prepared  in  accordance  with  the  praecipe  of  Appel- 
lant on  file  herein  and  made  a  part  hereof,  in  Cause 
No.  4940- A,  wherein  James  Miller,  Peter  Smith 
et  al  is  Defendant-Appellant,  and  United  States 
of  America  is  Plaintiff-Appellee,  as  the  same  ap- 
pears of  record  and  on  file  in  my  office;  and  the 
said  record  is  by  virtue  of  an  appeal  and  Citation 
issued  in  this  cause  and  the  return  thereof  in 
accordance  therewith. 

And  I  do  further  certify  that  this  transcript  was 
prepared  by  me  in  my  office,  and  that  the  cost  of 
preparation,  examination  and  certification,  amount- 
ing to  Eight  and  85/100  Dollars  has  been  paid  to 
me  by  Counsel  for  Appellant. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  above-entitled  Court  this  24th 
day  of  May,  1945. 

[Seal]  J.  H.  WALMER, 

Clerk. 
By   J.  W.  LEIVERS, 
Deputy.  [27] 
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JURISDICTION  OF  THE  DISTRICT  AND 
CIRCUIT  COURTS 

This  case  comes  on  appeal  from  final  judgment 
of  the  District  Court  of  the  Territory  of  Alaska,  Divi- 
sion Number  One,  at  Juneau,  for  appellee  and  against 
appellants'  Answer  and  Claim,  rendered  March  20, 
1945  (R.  19). 

Appellee's  petitions  were  filed  under  the  authority 
of  the  Act  of  Congress  approved  August  18,  1890  (26 
Stat.  316),  as  amended  by  the  Acts  of  Congress  ap- 
proved July  2,  1917  (40  Stat.  241),  April  11,  1918 
(40  Stat.  518),  and  March  27,  1942  (Public  Law  507, 
77th  Congress),  which  Acts  authorize  the  acquisition 
of  real  and  personal  property  for  military  or  other  war 
purposes,  and  the  Act  of  Congress  approved  April  28, 
1942  (Public  Law  528,  77th  Congress),  which  appro- 
priated funds  for  such  purposes. 

The  jurisdiction  of  the  District  Court  is  therefore 
v^^'i  bin  the  general  jurisdiction  provided  for  in  Sec.  101, 
Title  48,  U.  S.  C,  which  follows: 

Thej-e  is  established  a  District  Court  for  the 
Territory  of  Alaska,  with  the  jurisdiction  of  dis- 
trict courts  of  the  United  States,  and  with  general 
jurisdiction  in  civil  ....  equity  ....  cases  .... 

The  jurisdiction  of  the  Circuit  Court  of  Appeals 
depends  on  Sec.  225,  Title  28,  U.  S.  C,  which  follows: 

The  Circuit  Court  of  Appeals  shall  have  ap- 
pellate jurisdiction  to  review  by  appeal  final 
decisions  of  the  District  Court  for  Alaska  or  any 
division  thereof,  in  all  cases  civil  and  criminal, 


wherein  the  Constitution  or  a  statute  or  treaty  of 
the  United  States  or  any  authority  exercised  there- 
under is  involved .... 

SUMMARY  OF  THE  ALLEGATIONS  OF  THIRD 
AMENDED  PETITION 

Paragraph  Second  mentions  the  Juneau  Subport 
of  Embarkation,  to  consist  of  wharfage  facilities,  and 
sets  forth  the  public  use  of  the  United  States. 

Paragraph  Third  gives  the  perimeter  description 
embracing  about  10.95  acres. 

Paragraph  Fourth  states  that  the  interest  desired 
to  be  condemned  is  the  whole  interest. 

Paragraph  Seventh  alleges  that  the  land  is  tide- 
land,  of  which  the  title  is  already  in  the  appellee. 

SUMMARY  OF  THE  ALLEGATIONS  OF  THE 
ANSWER  AND  CLAIM 

On  July  27,  1944,  twenty-four  Indians  denied 
Paragraph  Seventh  of  appellee's  Third  Amended  Peti- 
tion (R.  10). 

At  the  same  time  they  set  forth  an  affirmative 
defense  and  claim  ( R.  11)  of  aboriginal  use  and  occu- 
pation, possession  and  right  to  possession  to  an  area 
about  20  acres  in  extent,  which  included  the  area  of 
the  Subport's  10  acres.  An  allegation  of  damage  aris- 
ing from  appellee's  taking  on  September  19,  1942  in 
the  sum  of  $80,000  plus  interest  is  made. 


DEMURRER 

Appellee  demurred  that  the  Answer  and  Claim 
stated  insufficient  facts  to  constitute  any  interest  en- 
titling appellant  to  compensation. 

The  District  Court  wrote  an  opinion  sustaining 
the  demurrer  and  on  March  16th,  1945  (R.  17),  en- 
tered its  Order  so  sustaining.  On  March  20,  1945,  the 
Court  entered  final  judgment  against  appellants  that 
they  have  no  right,  estate  or  compensable  interest  in 
said  land  as  against  the  plaintiff  (R.  22). 

ASSIGNMENT  OF  ERRORS 

Appellants  assign  as  error  the  points  made  by  the 
Court  in  its  Opinion  sustaining  the  demurrer. 

'^Defendants  cannot  acquire  title  to  tide-lands  by 
adverse  possession  in  any  manner  against  plaintiff". 

Since  the  writer  of  this  brief,  William  L.  Paul  Jr., 
a  young  lawyer  of  Alaska  Indian  descent,  first  wrote 
on  the  subject  of  Alaska  Indian  Aboriginal  Claims,  the 
subject  has  been  developed  considerably  bv  attorneys 
for  the  Department  of  the  Interior,  in  the  Hearings  of 
the  Secretary  of  the  Interior  on  Aboriginal  Claims  of 
the  Klawock,  Kake,  and  Hydaburg  Tribes,  and  in  the 
cases  No.  11103  and  1061^  with  which  this  one  has 
been  consolidated.  Such  development  has  had  the 
effect  considerably  of  narrowing  the  legal  points  that 
are  considered  material. 


The  fact  that  tidelands  are  involved  is  immaterial. 
In  No.  10611,  some  discussion  appears  on  Damon  v. 
Hawaii,  194  U.  S.  154  (1904),  and  Carter  v.  Hatvaii, 
200  U.  S.  255  (1906),  and  such  discussion  need  not  be 
repeated  here.    Sufficient  to  quote : 

The  right  claimed  is  a  right  within  certain 
metes  and  bounds  to  set  apart  one  species  of  fish 
to  the  owner's  sole  use  ....  there  is  no  more 
theoretical  difficulty  in  regarding  it  as  property 
and  a  vested  right  then  there  is  in  regarding  an 
ordinary  easement  or  profit  a  prendre  as  such. 

There  has  been  no  adverse  holding  by  appellants 
against  the  United  States  until  the  commencement  of 
this  action. 

The  fifth  paragraph  of  appellant's  Claim  (R.  11) 
states  that  claimants  ever  since  1867  have  been,  and 
now  are  the  aboriginal  users  and  occupants  of,  and  ifi 
the  exclusive  possession  of,  and  entitled  to  the  exclusive 
possession  of  the  area  in  controversy. 

The  lower  court  must  have  conceived,  not  of  a 
factual  adversity,  but  rather  of  a  legal  adversity ;  that 
is  to  say,  the  appellee  got  title  sometime  in  some  man- 
ner, and  appellants  are  now  squatters. 

But  appellants  have  never  yet  had  such  acquisition 
of  title  by  appellee  clearly  and  unequivocally  set  forth. 
Some  reference  is  usually  made  to  the  Treaty  of  Cession 
of  1867  from  Russia,  but  this  by  its  terms  affects  only 
sovereignty  and  public  lands. 

And  at  no  time  later  has  Congress  acted  to  take 


appellants'  lands  from  them.  Every  statute  contains 
a  clause  saving  private  property  rights,  for  instance, 
the  Act  of  May  17,  1884,  23  Stat.  24,  26 : 

The  Indians  or  other  persons  in  the  Territory 
of  Alaska  shall  not  be  distu.'bed  in  the  possession 
of  any  lands  actually  in  their  use  or  occupation, 
or  now  claimed  by  them,  but  the  terms  under 
which  such  person  may  acquire  title  to  land  are 
reserved  for  future  legislation  by  Congress. 

Thus  it  appears  that  appellee  in  a  proprietary 
sense  (other  than  the  trusteeship  of  a  guardian  over 
its  ward,  not  here  material)  has  had  no  title  to  the 
area  involved  of  which  appellee  could  attempt  to  divest 
them. 

But  perhaps  the  lower  court  simply  assumed  that 
appellants  could  have  no  property  until  recognized  by 
appellee.  No.  10611  contains  at  page  18  et  seq.  a  dis- 
cussion of  recognition  which  it  is  not  necessary  to 
repeat  here  beyond  reference  to  United  States,  as 
Guardian  of  the  Hualpai  Indians  of  Arizona  v.  Santa 
Fe  Pacific  R.R.  Co.,  314  U.  S.  339,  345 : 

Nor  is  it  true  ....  that  a  tribal  claim  to  any 
particular  lands  must  be  based  upon  treaty,  sta- 
tute or  other  formal  governmental  action.  As 
stated  in  the  Cramer  Case,  *'The  fact  that  such 
right  of  occupancy  finds  no  recognition  in  any 
statute  or  other  formal  governmental  action  is  not 
conclusive"  216  U.  S.  at  220. 

Since  there  is  no  Congressional  action  affirm- 
atively taking  appellants'  specific  property,  it  cannot 
now  be  taken  without  just  compensation  for  public 


8 

use  by  the  Secretary  of  War  or  the  U.  S.  Attorney 
General. 

Choteau  v.  Molony,  16  How.  203,  239,  57  U.  S. 
216,  255 

It  is  indeed  entirely  presumptuous  for  the  U.  S. 
Attorney  to  enter  Court  under  a  condemnation  Act 
requiring  payment  of  compensation  for  the  taking  of 
property,  while  at  the  same  time  alleging  (R.  6)  and 
arguing  that  appellants  loss  of  property  is  not  com- 
pensable because  they  are  Indians.  Congress  has  said 
in  the  condemnation  Act  that  property  must  be  paid 
for,  but  the  U.  S.  Attorney  at  Juneau  in  effect  says 
that  Congress  did  not  mean  "property"  but  only  Italian 
property,  Jap  property,  German  property,  and  the 
property  of  the  White  and  Negro  people  of  the  United 
States. 

To  our  way  of  thinking,  we  have  seen  no  more 
unjust  application  of  the  Constitution  and  Laws  of  the 
United  States  than  here  attempted  by  counsel,  and  the 
lower  Court  should  be  reversed. 

Respectfully  submitted 

WILLIAM  L.  PAUL  JR.,  and 
FREDERICK  PAUL 

Attorneys  for  Appellants 

By 


WILLIAM  L.  PAUL,  JR. 
Of  Counsel 
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The  district  court's  opinion  appears  in  the  record 
at  pages  16-17. 


JURISDICTION 


This  is  an  appeal  from  a  final  judgment  entered 
in  a  condemnation  proceeding  on  March  20,  1945,  and 
determining  that  appellants  had  no  compensable  inter- 
CD 


est  in  the  property  condemned  (R.  19-23).  A  petition 
for  appeal  was  filed  on  March  23,  1945,  and  was  al- 
lowed on  March  28,  1945  (R.  24-26).  The  jurisdiction 
of  the  district  court  was  invoked  under  section  4  of 
the  Act  of  June  16,  1900,  31  Stat.  321,  as  amended  (48 
U.  S.  C.  sec.  101),  and  the  Act  of  August  18,  1890, 
26  Stat.  316,  as  amended  by  the  Acts  of  July  2,  1917, 
40  Stat.  241,  April  11,  1918,  40  Stat.  518,  and  the 
Second  War  Powers  Act  of  March  27,  1942,  56  Stat. 
177  (50  U.  S.  C,  Supp.  IV,  sec.  171  (a)).  The  juris- 
diction of  this  Court  is  invoked  under  Section  128  of 
the  Judicial  Code,  as  amended,  28  U.  S.  C.  sec.  225  (a). 

QUESTIONS   PRESENTED 

1.  Whether  the  United  States  may  extinguish  ab- 
original Indian  title  without  liability  for  just  com- 
pensation. 

2.  Whether,  in  any  event,  appellants  could  prevail 
in  this  condemnation  proceeding  inasmuch  as — 

a.  Any  claim  of  Indian  title  had  been  extinguished 
prior  to  the  filing  of  this  proceeding ; 

b.  Appellants  filed  their  answer  and  claim  as  in- 
dividuals rather  than  on  behalf  of  the  tribe. 

STATUTES  AND   TREATIES   INVOLVED 

The  pertinent  portions  of  the  statutes  and  treaties 
involved  are  set  forth  in  the  Appendix,  pp  22-26,  infra. 

STATEMENT 

On  September  19,  1942,  pursuant  to  the  Second 
War  Powers  Act  of  March  27,  1942,  56  Stat.  177, 
c.  199,  sec.  201  (50  U.  S.  C,  Supp.  IV,  sec.  171  (a)), 


the  United  States  filed  a  petition  for  the  condemna- 
tion in  fee  of  10.95  acres,  including  land  under  water, 
for  use  in  the  establishment  of  wharfage  facilities  in 
connection  with  the  Juneau  Subport  of  Embarkation 
(R.  33-39).  Various  individuals,  not  including  ap- 
pellants, were  listed  as  presumptive  owners  of  the 
tract  (R.  36-37).  One  of  these  individuals,  a  Mr. 
Femmer,  had  erected  a  wharf  on  the  tract  under  the 
authority  of  a  revocable  permit  from  the  United 
States;  and  the  others,  without  any  apparent  legal 
authority,  had  erected  commercial  buildings  and 
claimed  the  right  to  use  and  occupy  the  land  (R.  6). 
Subsequently,  on  April  3,  1944,  the  Government  filed 
a  third  amended  petition  in  which  it  was  alleged  that 
the  lands  involved  were  tidelands,  title  to  which  was 
and  always  had  been  in  the  United  States ;  that,  with 
the  exception  of  Femmer,  the  named  individuals  had 
entered  upon  the  property  and  erected  their  im- 
provements without  authority  of  law;  and  that,  with 
the  possible  exception  of  the  Femmer  wharf,  all  the 
improvements  were  the  property  of  the  United  States, 
so  that  no  compensation  was  due  therefor  (R.  6) .  In 
addition  to  the  previously  named  individuals,  all  per- 
sons claiming  any  interest  in  the  land  were  made  par- 
ties defendant  (R.  7).  It  was  prayed  that  the 
defendants  be  required  to  set  forth  the  nature  of 
their  claims,  and  that  the  court  determine  the  validity 
of  such  claims  and  the  amount  of  compensation,  if 
any,  to  which  any  of  the  defendants  might  be  en- 
titled (R.  8). 

Thereafter,  on  July  27,   1944,   appellants  filed  an 
answer    (R.   10-15)    denying   that   title   was   in   the 


United  States  as  alleged  in  the  amended  petition. 
As  an  affirmative  defense  and  claim  appellants,  de- 
scribing themselves  as  Tlingit  Indians  of  Alaska,  al- 
leged that  from  time  immemorial  they  and  their 
predecessors  had  been  and  now  were  the  aboriginal 
occupants  of  and  entitled  to  the  exclusive  possession 
of  a  defined  area,  including  the  tidelands  described 
in  the  petition  for  condemnation,  and  that  such  ab- 
original title  had  in  no  way  been  extinguished  or  im- 
paired prior  to  the  filing  of  the  condemnation  pro- 
ceeding (R.  11-12).^  They  claimed  damages  in  the 
total  sum  of  $80,000  for  the  taking  of  the  lands 
described  in  the  petition  for  condemnation  and  for 
the  reduction  in  value  of  contiguous  lands  (R.  13-14). 
The  United  States  demurred  to  the  answer  and 
claim  on  the  ground  that  it  appeared  from  the  plead- 
ing that  appellants  had  no  such  interest  in  the  prop- 
erty condemned  as  would  entitle  them  to  compensation 
(R.  15).  On  March  9,  1945,  Judge  Alexander  filed  an 
opinion  indicating  that  the  demurrer  would  be  sus- 
tained because  aboriginal  title  created  no  compensable 
interest  as  against  the  United  States  (R.  16-17),  and 
on  March  16,  1945,  an  order  to  that  effect  was  entered 
(R.  17-18).  Appellants  having  elected  to  stand  on 
the  allegations  of  their  answer,  the  court  on  March 

^  In  their  answer  appellants  expressly  waived  any  claim  to  that 
portion  of  the  area  in  which  were  located  buildings  erected  by  some 
if  the  named  defendants  (R.  13),  and  upon  stipulation  of  the  in- 
terested parties  this  portion  of  the  area  was  dismissed  from  the 
condemnation  proceeding  (see  R.  20).  After  the  judgment  ap- 
pealed from  was  entered,  appellants  also  disclaimed  any  interest 
in  the  lands  occupied  by  the  Femmer  Wharf  and  its  appurtenances, 
so  that  only  land  under  water  is  now  involved. 


20,  1945,  filed  its  final  judgment  in  which  it  was  de- 
creed that  title  to  the  lands  in  question  was  in  the 
United  States  at  the  time  the  suit  was  filed,  that  ap- 
pellants had  no  compensable  interest  against  the  United 
States,  and  that  title  be  quieted  in  the  United  States 
against  all  claims  of  appellants  (R.  19-23).  On  March 
23, 1945,  appellants  filed  a  notice  of  appeal  (R.  23-24), 
and  on  the  same  day  filed  a  petition  for  appeal,  which 
was  allowed  on  March  28,  1945  (R.  24-26). 

ARGUMENT 


The  United  States  is  not  liable  to  make  compensation  for  the 
extinguishment  of  unrecognized  Indian  title 

The  sole  basis  of  appellants'  claim  for  compensa- 
tion in  this  case  is  the  allegation  of  aboriginal  Indian 
title  by  virtue  of  occupancy,  possession  and  use  of 
the  lands  in  controversy  from  time  immemorial  (R. 
11-12).^  It  is  the  Government's  position  that,  un- 
less formally  recognized  or  acknowledged  by  the  rul- 
ing sovereign  in  such  manner  as  to  amount  to  a  guar- 
antee of  a  permanent  right  of  occupancy,  aboriginal 
Indian  title  or  temporary  right  of  occupancy  may 
be  extinguished  by  the  United  States  without  any 
liability  to  compensate  the  Indians.    Appellants  do 


^  Thus,  although  their  answer  purports  to  deny  the  allegation 
of  the  Government's  title  as  made  in  the  petition  (R.  6,  10),  it  is 
clear  that  appellants,  at  least  impliedly,  have  acknowledged  the 
title  of  the  United  States,  for  one  of  the  attributes  of  Indian  title  is 
that  the  fee  title  is  actually  in  the  sovereign,  while  the  Indians  have 
merely  a  right  of  occupancy.  /Shoshone  Tribe  v.  United  States,  299 
U.  S.  476,  496  (1937) ;  United  States  v.  Cook,  19  Wall.  591  (1873). 
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not  contend  that  their  Indian  title  had  been  so  recog- 
nized by  either  Russia  or  the  United  States,  but 
rather  they  rely  upon  the  assumption  that  such  recog- 
nition is  immaterial  (See  Appellants'  Brief,  p.  7). 

It  is  true,  as  the  Supreme  Court  held  in  United 
States  V.  Santa  Fe  Pacific  R.  Co.,  314  U.  S.  339,  347 
(1941),  that  Indian  title,  whether  or  not  formally 
recognized  by  the  sovereign,  is  to  be  protected  against 
the  acts  of  others  than  the  United  States.  However, 
the  Supreme  Court  at  the  same  time  pointed  out, 
*^  Extinguishment  of  Indian  title  based  on  aboriginal 
possession  is  of  course  a  different  matter.  The  power 
of  Congress  in  that  regard  is  supreme.  The  manner, 
method  and  time  of  such  extinguishment  raise  politi- 
cal, not  justiciable,  issues.  *  *  *  And  whether  it 
be  done  by  treaty,  by  the  sword,  by  purchase,  by  the 
exercise  of  complete  dominion  adverse  to  the  right 
of  occupancy,  or  otherwise,  its  justness  is  not  open 
to  inquiry  in  the  courts."  Thus,  ** since  Johnson  v. 
M'l7itosh,  8  Wheat.  543,  decided  in  1823,  gave  ration- 
alization to  the  appropriation  of  Indian  lands  by  the 
white  man's  government,  the  extinguishment  of  In- 
dian title  by  that  sovereignty  has  proceeded,  as  a 
political  matter,  without  any  admitted  legal  responsi- 
bility in  the  sovereign  to  compensate  the  Indian  for 
his  loss."^    Siwshone  Indians  v.  United  States,  324 


'  After  this  statement  by  the  Supreme  Court,  for  the  first  time 
iti  any  court  it  was  held  by  the  Court  of  Claims  that  unrecognized 
Indian  title  could  not  be  extinguished  by  the  United  States  with- 
out the  payment  of  just  compensation.  Alcea  Band  of  Tillamooks 
V.  United  States  (not  yet  officially  reported),  69  F.  Supp.  934 
(1945).     The  Government's  petition  for  certiorari  was  granted 


U.  S.  335,  339  (1945).  From  these  statements  of  the 
Supreme  Court  and  from  an  analysis  of  the  historical 
development  of  the  concept  of  Indian  title,  it  is  plain 
that  appellants'  claim  of  unrecognized  Indian  title 
does  not  represent  an  interest  in  the  lands  in  con- 
troversy for  which  compensation  must  be  paid. 

Principles  of  international  law  have  been  deemed 
to  require  a  sovereign  to  respect  private  rights  in 
property  when  acquiring  sovereignty  by  conquest  or 
cession  over  territory  occupied  by  another  member 
of  the  family  of  nations.  Barker  v.  Harvey,  181 
U.  S.  481,  486  (1901).  On  the  other  hand,  as  Chief 
Justices  Marshall  and  Taney  pointed  out,  all  territory 
not  in  the  possession  of  states  who  are  members  of 
the  family  of  nations  has  been  deemed  open  to  occu- 
pation by  the  discovering  nation,  and  title  to  such 
territory  has  vested  in  the  occupying  sovereign  by 
virtue  of  the  discovery.  Johnson  v.  M'Intosh,  8 
Wheat.  543,  573  (1823)  ;  Martin  v.  Waddell,  16  Pet. 
367,  409-410  (1842).  Lawrence,  Principles  of  Inter- 
national Law  (7th  ed.,  1923)  pp.  148-149 ;  Story, 
Commentaries  on  the  Constitution  of  the  United 
States  (5th  ed.,  1891)  pp.  106-107;  Moore,  Interna- 
tional Law  Digest  (1906)  pp.  258-259.  Thus,  when 
the  European  nations  came  to  North  America  and 
found  it  inhabited  by  uncivilized  Indians,  it  was 
unanimously  agreed  by  the  nations,  in  accordance 
with  principles  of  international  law  as  imderstood  by 


on  October  22,  1945  (No.  387,  October  Term  1945)  and  the  case 
has  been  calendared  for  argument  during  the  session  of  Court 
beginning  on  January  28, 1946. 
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the  then  civilized  powers  of  Europe,  that  each  should 
have  exclusive  title  by  discovery  to  all  territory  re- 
duced to  possession.  Johnson  v.  M'Intosh,  supra, 
pp.  572-592;  Martin  v.  Waddell,  supra.  However, 
in  order  to  placate  the  warlike  and  numerically  su- 
perior Indian  tribes  and  their  own  consciences,  the 
Europeans  treated  their  own  exclusive  title  as  subject 
to  the  temporary  occupancy  of  the  Indians.  Until 
the  Indian  right  of  occupancy  was  extinguished,  the 
sovereign  granted  the  fee  of  the  lands  in  the  New 
World  subject  to  the  Indian  right  of  occupancy,  the 
colonists  were  forbidden  to  take  possession  of  lands 
occupied  by  Indians  without  tribal  consent,  and  the 
natives  were  permitted  to  use  such  lands  according  to 
their  own  discretion.  Fletcher  v.  Feck,  6  Cranch  87, 
141-142  (1810)  ;  Johnson  v.  M'Intosh,  supra,  pp.  572- 
584 ;  Martm  v.  Waddell,  supra,  p.  409. 

This  temporary  right  of  occupancy  has  come  to  be 
known  as  aboriginal  Indian  title.  Shoshone  Indians 
V.  United  States,  324  U.  S.  335,  338-339  (1945); 
United  States  v.  Santa  Fe  Pacific  B.  Co.,  314  U.  S. 
339,  345  (1941).  But,  although  this  Indian  title  was 
considered  to  be  as  sacred  as  the  fee  insofar  as  inter- 
ference by  private  individuals  was  concerned,  never- 
theless the  European  sovereigns,  and  later  the  United 
States,  claimed  the  paramount  right  to  extinguish  the 
Indian  right  of  occupancy  at  will  by  treaty,  purchase, 
the  sword,  or  the  exercise  of  complete  dominion  ad- 
verse to  the  right  of  occupancy.  Fletcher  v.  Peck,  6 
Cranch  87,  142  (1810)  ;  Johnson  v.  M'Intosh,S  Wheat. 
543,  587-592  (1823)  ;  Clark  v.  Smith,  13  Pet.  195,  201 


(1839) ;  Martin  V.  Waddell,  16  Pet.  367,  409  (1842)  ; 
Buttz  V.  Northern  Pacific  Railroad,  119  U.  S.  55,  66 
(1886)  ;  United  States  v.  Santa  Fe  Pacific  R.  Co., 
314  U.  S.  339,  347  (1941)  ;  Shoshone  Indians  v.  United 
States,  324  U.  S.  335,  339  (1945).  In  its  dealings 
with  aboriginal  Indian  title,  as  Mr.  Justice  Holmes 
has  stated,  the  United  States  ''bound  itself  only  by- 
honor,  not  by  law."  Conley  v.  BalUnger,  216  U.  S. 
84,  90  (1910) ;  see  also  The  Sac  and  Fox  Indians,  220 
U.  S.  481,  489  (1911)  ;  United  States  v.  Old  Settlers, 
148  U.  S.  427,  469  (1893) ;  Beecher  v.  Wetherhy,  95 
U.  S.  517,  525  (1877) ;  cf.  Cummings  v.  Deutsche 
Bank,  SOOV.  8.  115  (1937). 

In  essence,  the  sovereign  claimed  full  ownership  of 
the  lands  occupied  by  the  Indians  under  their  aborigi- 
nal title  and  merely  permitted  as  a  matter  of  grace  a 
continuance  of  the  Indian  occupancy  until  it  was 
desired  to  put  such  lands  to  other  uses.  However 
unjust  it  may  seem  that  the  Indians  were  thus  un- 
willingly or  even  unknowingly  deprived  of  their 
rights  in  the  soil,  that  is  a  political  matter  to  be  deter- 
mined by  Congress  and  not  by  the  courts.  Johnson  v. 
M'Intosh,  8  Wheat.  543,  572,  589-592  (1823)  ;  Wor- 
cester V.  Georgia,  6  Pet.  515,  543  (1832).  As  stated  by 
Lawrence,  Principles  of  International  Law  (7th  ed., 
1923),  p.  148,  ''The  rights  of  the  natives  are  moral, 
not  legal."  Cf.  Conley  v.  Ballinger,  216  U.  S.  84,  90 
(1910).  Hence,  it  is  plain  that  the  Indians'  rights 
under  aboriginal  title  are  in  all  material  respects  no 
greater  than  their  rights  in  reservations  carved  from 
the  public  domain  by  executive  order,  which  rights  can 
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be  terminated  at  any  time  without  liability.  Sioux 
Tribe  v.  United  States,  316  U.  S.  317  (1942).  Since 
appellants'  claim  is  based  solely  on  unrecognized 
Indian  title  (R.  11),  the  United  States  is  under  at 
most  only  a  moral  obligation  to  make  compensation 
for  their  rights,  if  any,  which  may  have  been  taken 
in  this  condemnation  proceeding.  In  the  absence 
of  a  legal  obligation,  it  is  clear  that  the  court  below 
correctly  sustained  the  demurrer  to  appellants'  answer 
and  claim  on  the  ground  that  they  had  no  compensable 
interest  as  against  the  United  States. 

There  is  much  language  in  the  reported  opinions 
which,  if  taken  to  apply  to  aboriginal  Indian  title  as 
well  as  to  recognized  Indian  title,  would  support  the 
view  that  the  United  States  could  not  extinguish 
aboriginal  title  without  incurring  the  liability  of  pay- 
ing just  compensation.  But  when  the  distinctions 
between  recognized  and  unrecognized  title  are  kept  in 
mind,  it  becomes  clear  that  these  cases  are  not  con- 
trary to  the  Government's  position  here.  From  the 
beginning,  the  European  sovereigns,  in  order  to  obtain 
protection  against  the  Indians  and  each  other,  entered 
into  treaties  of  alliance  with  the  Indians  and  in  some 
instances  promised  them  a  perpetual  right  to  occupy 
defined  areas  free  from  interference  by  the  whites. 
After  independence  the  United  States  followed  the 
same  policy  of  making  treaties  with  various  tribes, 
so  that  at  a  very  early  date  most  of  the  Indian  lands 
were  held  under  a  treaty  recognized  right  of  occu- 
pancy. Worcester  v.  Georgia,  6  Pet.  515,  546-550 
(1832)  ;  Mitchel  v.  United  States,  9  Pet.  711,  745-756 
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(1835);  Beecher  v.  Wetherhy,  95  U.  S.  517,  525 
(1877)  ;  Shoshone  Tribe  v.  United  States,  299  U.  S. 
476,  496  (1937).  When  by  treaty  or  Act  of  Congress 
the  United  States  has  guaranteed  to  Indians  the  per- 
petual and  exclusive  right  to  occupy  a  defined  area, 
the  Indians  have  thereby  acquired  a  vested  property 
riglit  in  such  lands  which  is  protected  by  the  Fifth 
Amendment  and  cannot  be  taken  by  the  United  States 
without  the  payment  of  just  compensation.  This  is 
so  even  though  the  United  States  has  an  unlimited 
power  to  manage  and  control  the  lands,  and  the 
Indians  could  not  dispose  of  such  lands  to  others  with- 
out governmental  consent.  Chippeiva  Indians  v. 
United  States,  301  U.  S.  358,  375-376  (1937)  ;  United 
States  V.  Klamath  Indians,  304  U.  S.  119  (1938); 
Shoshone  Tribe  v.  United  States,  299  U.  S.  476,  497 
(1937)  ;  United  States  v.  Creek  Nation,  295  U.  S.  103, 
109-110  (1935). 

But  merely  because  it  has  been  the  policy  of  the 
ruling  sovereign  to  enlarge  upon  the  Indian  right  of 
occupancy  and  create  vested  property  rights,  it  does 
not  follow  that  the  aboriginal  Indian  title  is  to  be 
transformed  into  some  greater  right  when  the  sov- 
ereign has  not  specifically  done  so.  There  is  nothing 
inconsistent  in  the  fact  that  some  tribes  at  one  time 
had  merely  a  temporary  right  of  occupancy  and  later 
a  permanent  right,  or  that  some  tribes  have  never 
had  anything  but  a  temporary  right  subject  to  ex- 
tinguislmient  at  the  will  of  the  sovereign.  The  dis- 
tinction has  always  been  maintained.  Barker  v.  Har- 
vey, 181  U.  S.  481,  491-492  (1901)  ;  Shoshone  hidians 


12 

V.  United  States,  324  U.  S.  335,  338-339  (1945).  A 
plain  indication  of  the  difference  between  recognized 
and  unrecognized  Indian  title  is  given  in  Barker  v. 
Harvey,  181  U.  S.  481  (1901),  where  claimants  under 
a  patent  from  the  United  States  in  confirmation  of 
Mexican  grants  prevailed  over  Mission  Indians  of 
California  who  claimed  rights  by  virtue  of  aboriginal 
possession,  it  having  been  found  that  Mexico  had 
never  recognized  the  Indian  title  (p.  499).  It  was 
there  stated  (pp.  491-492)  : 

*  *  *  it  could  not  well  be  said  that  lands 
which  were  burdened  [by  Mexican  recognition] 
with  a  right  of  permanent  occupancy  were  a 
part  of  the  public  domain  and  subject  to  the 
full  disposal  of  the  United  States.  There  is 
an  essential  difference  between  the  power  of 
the  United  States  over  lands  to  which  it  had 
full  title,  and  of  which  it  has  given  to  an  In- 
dian tribe  a  temporary  occupancy,  and  that 
over  lands  which  were  subjected  by  the  action 
of  some  prior  government  to  a  right  of  per- 
manent occupancy,  for  in  the  latter  case  the 
right,  which  is  one  of  private  property,  ante- 
cedes  and  is  superior  to  the  title  of  this  govern- 
ment, and  limits  necessarily  its  power  of 
disposal. 

Here  is  a  clear  statement  of  the  paramount  distinction 
between  recognized  and  unrecognized  Indian  title. 
Plainly,  iaboriginal  possession  creates  against  the 
United  States  only  a  temporary  right  of  occupancy 
which  can  be  terminated  at  will  without  liability.  As 
the  Court  of  Claims  stated  in  Dutvamish  et  al.  Indians 
V.  United  States,  79  C.  Cls.  530,  600  (1934),  certiorari 
denied  295  U.  S.  755: 
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We  are  of  the  opinion  that  this  court  is  with- 
out jurisdiction  in  a  case  between  tribal  Indians 
and  the  United  States  for  the  recovery  of  the 
alleged  value  of  lands  thrown  open  to  public 
settlement  by  an  act  of  Congress,  in  the  absence 
of  a  treaty  or  an  act  of  Congress  recognizing 
the  Indians'  title  by  right  of  occupancy  to 
the  same.  The  special  jurisdictional  acts  do  not 
confer  such  jurisdiction  [citation  omitted]  and 
the  issue  is  a  political  and  not  a  judicial  one." 

Besides  the  distinction  between  recognized  and  un- 
recognized Indian  title,  the  difference  in  the  rights  of 
the  Indians  against  the  United  States  and  against  other 
persons  must  be  considered  in  any  analysis  of  the  num- 
erous opinions  dealing  with  Indian  title.  For  example, 
in  many  cases  it  has  been  stated  that  the  Indian  "right 
of  occupancy  is  considered  as  sacred  as  the  fee  simple  of 
the  whites."  See  Mitchel  v.  United  States,  9  Pet.  711, 
746  (1835)  ;  Cherokee  Nation  v.  Georgia,  5  Pet.  1,  48 
(1831);  United  States  v.  Cook,  19  Wall.  591,  593 
(1873)  ;  Leaveyiworth  c&c.  R.  B.  Co.  v.  United  States, 
92  U.  S.  733,  755  (1875)  ;  Beecher  v.  Wetherhy,  95 
U.  S.  517,  526   (1877);   United  States  v.  Santa  Fe 


^  In  Alcea  Band  of  TiUamoohs  v.  United  States,  59  F.  Siipp.  934, 
964-965  (1945),  the  Court  of  Claims  attempted  to  explain  the 
quoted  language  from  the  Duwamish  case  on  the  ground  that  the 
special  jurisdictional  act  in  that  case  "did  not  authorize  the  prose- 
cution of  a  claim  based  on  aboriginal  Indian  title."  However,  the 
jurisdictional  act  involved  (set  out  at  79  C.  Cls.  532)  authorized 
the  adjudication  of  "all  claims  of  whatever  nature  both  legal  and 
equitable"  which  certain  named  tribes  "with  whom  no  treaty  has 
been  made"  might  have.  It  is  submitted,  therefore,  that  the  de- 
cision in  the  Alcea  case  is  directly  contrary  to  that  of  the  Du- 
wamish case,  and  that  in  any  event  the  view  expressed  in  the 
DvAJoamish  case  is  the  correct  one.    See  footnote  3,  supra. 
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Pacijic  R.  Co.,  314  U.  S.  339,  345  (1941).  However, 
in  none  of  these  cases  was  there  involved  a  con- 
troversy between  Indians  and  the  United  States,  and 
the  Court  was  referring  to  the  Indians'  rights  against 
others  than  the  Federal  Government.  Cf.  Lone  Wolf 
V.  Hitchcock,  187  U.  S.  553,  565  (1903).  Moreover, 
with  the  exception  of  the  Santa  Fe  case,  all  the  cases 
cited  involved  a  treaty-recognized  right  of  occupancy. 
In  cases  where  the  controversy  was  between  the 
United  States  and  the  Indians,  the  Court  has  been 
careful  to  indicate  that  it  is  the  "pledged"  or  "per- 
petual" right  of  occupancy  which  is  as  sacred  as  the 
fee.  U^iited  States  v.  ShosJione  Tribe,  304  U.  S.  Ill, 
116  (1938)  ;  Shoshone  Tribe  v.  United  States,  299  U. 
S.  476,  497  (1937).  The  importance  of  the  distinction 
between  parties  is  further  illustrated  by  United  States 
V.  Sa7ita  Fe  Pacific  E.  Co.,  314  U.  S.  339,  347  (1941), 
where,  after  holding  that  formal  recognition  was  im- 
material when  private  persons  were  involved,  the 
Court  stated,  "Extinguishment  of  Indian  title  based 
on  aboriginal  possession  is  of  course  a  different 
matter.  The  power  of  Congress  in  that  regard  is 
supreme. ' ' 

The  fact  that,  as  against  others  than  the  sovereign? 
aboriginal  Indian  title  has  been  protected  by  the  courts 
is  not  derogatory  of  the  principle  that  the  United 
States  might  extinguish  such  title  at  will.  The  pro- 
tection afforded  against  private  individuals  is  merely 
a  corollary  to  the  principle  that  none  but  the  sovereign 
could  disturb  the  Indians'  occupancy.  Cf.  Johnson 
V.  M'Intosh,  8  Wheat.  543,  573   (1823).     Merely  be- 
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cause  the  Indians  had  rights  protected  by  the  courts 
against  actions  of  others  than  the  sovereign,  it  does 
not  follow  that  they  had  any  enforceable  rights  against 
the  United  States.  The  resulting  situation  is  not 
unique  in  the  application  of  public  land  laws  and  is 
comparable  to  the  position  of  stockmen  and  settlers 
who  were  allowed  to  graze  cattle  or  settle  upon  the 
public  lands  before  such  lands  were  thrown  open  to 
homesteading  or  purchase.  These  stockmen  and 
settlers,  although  recognized  as  having  acquired  rights 
against  other  private  individuals,  did  not  acquire 
any  vested  rights  against  the  United  States  or  its 
grantees.  Frisbie  v.  Whitney,  9  Wall.  187  (1869)  ; 
Northern  Pacific  Railroad  Co.  v.  Smith,  171  U.  S. 
260  (1898)  ;  Tarpey  v.  Maclsen,  178  U.  S.  215  (1900)  ; 
Russian-American  Co.  v.  United  States,  199  U.  S. 
570  (1905)  ;  Light  v.  United  States,  220  U.  S.  523 
(1911);  Osborne  v.  United  States,  145  F.  2d  892 
(C.  C.  A.  9,  1944).  The  Indians  by  virtue  of  their 
unrecognized  aboriginal  title  had  no  greater  rights 
in  the  lands  they  occupied  as  against  the  United  States 
than  did  these  stockmen  and  settlers. 

II 

In  any  event  appellants  cannot  prevail  in  this  condemnation 

proceeding 

Even  if  it  should  be  held  that  the  United  States 
may  not  extinguish  unrecognized  aboriginal  Indian 
title  without  the  payment  of  compensation,  there  re- 
main other  independent  reasons  why  appellants  could 
not  prevail  in  this  condemnation  proceeding,  so  that 


16 

the  sustaining  of  the  demurrer  to  their  answer  and 
claim  was  proper. 

A.  Any  Indian  title  that  may  have  existed  in  Alaska 
was  extinguished  long  prior  to  the  filing  of  this  con- 
demnation proceeding. — By  the  Treaty  of  March  30, 
1867,  15  Stat.  539,  Russia  ceded  to  the  United  States 
all  the  '* territory  and  dominion"  possessed  by  Russia 
in  Alaska.     Article  II  provided  that  the  ** right  of 
property  in  all  public  lots  and  squares,  vacant  lands, 
and  all  public  buildings,  fortifications,  barracks,  and 
other  edifices  which  are  not  private  individual  prop- 
erty" were  included  in  the  cession.    In  Article  VI  it 
was  further  provided  that  the  cession  was  "declared 
to  be  free   and  unencumbered  by  any  reservations, 
privileges,  franchises,  grants,  or  possessions     *     *     * 
by  any  parties,  except  merely  private  individual  prop- 
erty holders."     For  this  last  provision  the   United 
States   agreed  to   pay   an   additional  $200,000.00   as 
consideration.    See  Kinkead  v.  United  States,  150  U. 
S.  483,  486  (1893).    It  is  clear,  therefore,  that  by  the 
treaty  the  United  States  acquired  the  complete  title 
to  all  the  land  in  Alaska  except  for  the  rights  of  pri- 
vate individuals.     By  no  stretch  of  the  imagination 
can  Indian  title  be  considered  the  equivalent  of  private 
individual  property.     Cl'.  Choate  v.  Trapp,  224  U.  S. 
665,  671-672   (1912)  ;  Cherokee  Nation  v.  Hitchcock, 
187  U.  S.  294,  307   (1902);  Cherokee  Trust  Funds, 
117  U.  S.  288,  308-309  (1886).    Hence,  it  follows  that, 
if  there  ever  was  any  Indian  title  in  Alaska,  it  had 
been  extinguished  by  Russia  prior  to  the  treaty  or 
at  the  latest  at  the  time  of  the  cession. 


17 

The   course   of   dealings   with   the  Alaska   Indians 
confirms   this   view.      The   United    States   never   at- 
tempted to  enter  into  treaties  for  the  extinguishment 
of  aboriginal  title  and  the  establishment  of  reserva- 
tions within  the  larger  areas  claimed  by  the  tribes  as 
it  had  done  in  the  case  of  the  American  Indians.   See 
Cohen,  Handbook  of  Federal  Indian  Law  (1942),  p. 
405.    On  the  other  hand,  whenever  authority  has  been 
given  for  the  establishment  of  reservations,  Congress 
has  provided  for  setting  aside  lands  from  the  public 
domain.    See  Section  10  of  the  Act  of  May  14,  1898, 
30  Stat.  409,  413;  Section  2  of  the  Act  of  May  1,  1936, 
49  Stat.  1250;  Act  of  May  31,  1938,  52  Stat.  593.  How- 
ever, the  Alaska  Indians  were  not  made  homeless  by 
virtue  of  the  cession  from  Russia.    For  a  short  time 
they  were  left  to  their  own  devices,  but  by  Section  8 
of  the  Act  of  May  17,  1884,  23  Stat.  24,  26,  which 
established  a  land  district  and  made  the  mining  laws 
of  the  United  States  effective  in  Alaska,  it  was  pro- 
vided that  the  Indians  and  other  settlers  were  not  to 
be  '^disturbed  in  the  possession  of  any  lands  actually 
in  their  use  or  occupation,"  but  that  the  terms  under 
which  they  might  acquire  title  to  such  lands  were  re- 
served for  future  legislation  by  Congress.    Section  12 
of  the  same  Act  provided  for  a  commission  to  investi- 
gate and  report  as  to  what  lands,  if  any,  should  be 
reserved  for  the  use  of  Indians,  and  what  rights  by 
occupation  of  settlers  should  be  recognized.    Plainly, 
the  Indians  and  the  white  settlers  were  considered 
upon   an   equal   footing   with   respect   to   possessory 
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rights  in  the  lands  of  the  Territory,^  and  neither  the 
Indians  nor  the  white  settlers  obtained  any  vested 
rights  against  the  United  States  by  virtue  of  the  1884 
Act.  Malomj  v.  Adsit,  175  U.  S.  281,  289  (1899)  ;  cf. 
Frishie  v.  Whitney,  9  Wall.  187  (1869).  The  citizen 
settlers  were  taken  care  of  by  the  extension  of  the 
homestead  laws  to  Alaska  in  the  Act  of  May  14,  1898, 
30  Stat.  409,  48  U.  S.  C.  sec.  371,  while  the  Act  of  May 
17,  1906,  34  Stat.  197,  48  U.  S.  C.  sec.  357,  authorized 
the  allotment  of  160  acres  to  native  Indians  as  home- 
steads, with  a  preference  right  to  the  land  already 
occupied  by  the  natives. 

Moreover,  since  the  lands  in  issue  are  tidelands,® 
there  are  still  stronger  indications  of  the  understand- 
ing that  aboriginal  title  did  not  exist  with  respect  to 
such  lands.  By  section  2  of  the  Act  of  May  14,  1898, 
30  Stat.  409,  it  was  declared  that  title  to  all  tidelands 
was  held  by  the  United  States  in  trust  for  the  people 
of  any  State  or  States  to  be  later  created,  and  that 
nothing  in  the  Act  should  be  construed  as  impairing 
the  right  of  the  United  States  to  resume  possession 
of  such  lands.     Section  10  of  the  same  act  directed 


^  Thus,  Indian  possessory  rights,  like  those  of  the  white  settlers, 
depended  upon  the  Act  of  May  17, 1884,  rather  than  on  aboriginal 
possession.  United  States  v.  Lynch,  7  Alaska  568,  572  (1927) ; 
cf.  Worthern  Lumher  Mills  v.  Alaska  Juneau  G.  Min.  Co.,  229 
Fed.  966  (C.  C.  A.  9,  1916)  ;  Heckman  v.  Sutter,  119  Fed.  83 
(C.  C.  A.  9,  1902),  on  rehearing  128  Fed.  393;  United  States  v. 
Berrigan,  2  Alaska  442  (1905) . 

*  Although  appellants'  answer  purports  to  deny  that  the  lands 
in  question  are  tidelands  (R.  10;  see  R.  6),  they  acknowledged  in 
their  brief  in  the  trial  court  that  "only  compensation  for  tidelands 
is  involved."    See  also  Apj)ellants'  Brief  in  this  Court,  p.'  6. 
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the  Secretary  of  the  Interior  to  reserve  for  the  natives 
suitable  tracts  along  the  shores  for  landing  places 
for  their  canoes  and  other  craft.  Surely,  there  would 
have  been  no  necessity  to  reserve  such  areas  if  the 
Indians  had  aboriginal  title  in  the  areas.  Manifestly, 
therefore,  the  whole  course  of  dealings  with  the  lands 
in  Alaska  negatives  the  idea  of  the  existence  of 
aboriginal  title  at  any  time  after  the  cession  in  1867. 
B.  Appellants,  as  individuals,  have  no  standing  to 
prosecute  a  claim  based  on  Indiaii  title. — Appellants, 
describing  themselves  as  Tlingit  Indians  of  Alaska, 
apparently  claim  by  virtue  of  aboriginal  possession 
from  time  immemorial  a  right  of  occupancy  in  thena- 
selves  as  individuals  and  seek  to  recover  compen- 
sation for  themselves  rather  than  on  behalf  of  the 
tribe  as  a  whole  (R.  11,  13-14).'  However,  it  is  well 
settled  that  rights  such  as  claimed  by  appellants,  be- 
ing tribal  and  communal  in  nature,  are  in  the  tribe 
rather  than  in  the   individual  members.     Conley  v. 


^  It  is  to  be  noted  that  appellants  do  not  base  their  claim  on 
either  Section  8  of  the  Act  of  May  17,  1884,  23  Stat.  24,  26,  or 
Section  14  of  the  Act  of  March  3,  1891,  26  Stat.  1095,  1100, 
which  provide  that  the  Indians  are  not  to  be  disturbed  in  the 
possession  of  lands  actually  in  their  use  and  occupation.  Such 
a  claim  would  perhaps  confer  greater  rights  on  claimants  as 
individuals  than  a  claim  based  on  possession  from  time  im- 
memorial. Cf.  United  /States  v.  Lynch,  7  Alaska  568,  572-573 
(1927) ;  United  States  v.  Lynch,  7  Alaska  643  (1927).  However, 
neither  the  1884  nor  1891  Acts  would  vest  in  individual  claimants 
any  rights  against  the  sovereign.  Russian-Amencan  Co.  v.  United 
States,  199  U.  S.  570  (1905)  ;  Malony  v.  Adsit,  175  U.  S.  281,  289 
(1899);  Frishie  v.  Whitney,  9  Wall.  187  (1869);  Heckman  v. 
■Sutter,  128  Fed.  393, 397  (C.  C.  A.  9, 1904) . 
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Bollinger,  216  U.  S.  84,  90  (1910) ;  Cherokee  Nation 
V.  Hitchcock,  187  U.  S.  294,  307  (1902);  Cherokee 
Trust  Funds,  117  U.  S.  288,  308-309  (1886);  cf. 
United  States  v.  Lynch,  7  Alaska  568,  575-576  (1927). 
See  Cohen,  Handbook  of  Federal  Indian  Law  (1942), 
pp.  183-185,  287-289.^  Even  when  individual  mem- 
bers are  permitted  exclusive  occupancy  of  portions 
of  the  tribal  lands,  they  do  not  thereby  acquire  any 
vested  rights  against  either  the  tribe  or  the  United 
States.  Until  the  tribal  lands  are  allotted  in  sev- 
eralty mider  the  auspices  of  the  United  States  so 
that  the  members  have  acquired  a  title  in  themselves, 
the  individual  members  have  no  enforceable  rights  in 
the  tribal  property  as  against  the  United  States. 
Choate  v.  Trapp,  224  U.  S.  665,  671-672  (1912) ; 
United  States  v.  Chase,  245  U.  S.  89,  92,  96,  100 
(1917)  ;  Chase,  Jr.  v.  United  States,  256  U.  S.  1,  7 
(1921).  Payment  to  the  individuals  would  not  dis- 
charge the  Government's  obligation  to  the  tribe.  Cf. 
Shoshone  Tribe  of  Indians  v.  United  States,  82  C. 
Cls.  23,  92-93  (1935),  reversed  on  other  grounds  299 
U.  S.  476  (1937).  It  is  clear,  therefore,  that  if  the 
United  States  must  make  compensation  for  the  taking 
of  the  lands  here  in  question,  the  claim  therefor 
should  be  made  by  or  on  behalf  of  the  tribe.  Accord- 
ingly, having  filed  claim  as  individuals  (R.  10-11) 
and  having  elected  to  stand  on  the  allegations  of  their 


«  Cramer  v.  United  States,  261  U.  S.  219  (1923)  is  not  to  the 
contrary.  In  that  case  neither  tribal  lands  nor  occupancy  from 
time  immemorial  were  involved.  Rather,  the  individual  Indians 
had  taken  possession  of  the  lands  after  acquisition  by  the  United 
States  with  the  implied  consent  of  the  Government. 
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answer  and  claim  (R.  22),  appellants  have  no  stand- 
ing to  prosecute  a  claim  in  this  condemnation 
proceeding. 

CONCLUSION 

It  is  submitted,  therefore,  that  the  judgment   of 
the  court  below  should  be  affirmed. 
Respectfully. 

J.  Edward  Williams, 
[Acting  Head,  Lands  Division, 

Department  of  Justice, 

Washington,  D.  C. 

R.   L.    TOLLEFSEN, 

Acting  United  States  Attorney, 

Ketchikan,  Alaska. 
Roger  P.  Marquis, 
John  C.  Harrington, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C, 
January  1946. 


APPENDIX 


1.  Pertinent  portions  of  the  Treaty  of  March  30, 
1867,  15  Stat.  539,  are  as  follows: 


ARTICLE  I 

His  Majesty,  the  Emperor  of  all  the  Russias 
agrees  to  cede  to  the  United  States,  by  this 
convention,:  immediately  lupon  the  exchange 
of  the  ratifications  thereof,  all  the  territory  and 
dominion  now  possessed  by  his  said  Majesty  on 
the  continent  of  America  and  in  the  adjacent 
islands    *    *    *. 

ARTICLE  II 

In  the  cession  of  territory  and  dominion  made 
by  the  preceding  article  are  included  the  right 
of  property  in  all  public  lots  and  squares,  va- 
cant lands,  and  all  public  buildings,  fortifica- 
tions, barracks,  and  other  edifices  which  are 
not  private  individual  property.  It  is,  however, 
understood  and  agreed,  that  the  churches  which 
have  been  built  in  the  ceded  territory  by  the 
Russian  government,  shall  remain  the  property 
of  such  members  of  the  Q-reek  Oriental  Church 
resident  in  the  territory,  as  may  choose  to 
worship  therein.    *    *    *, 

ARTICLE  III 

The  inhabitants  of  the  ceded  territory,  ac- 
cording to  their  choice,  reserving  their  natural 
allegiance,  may  return  to  Russia  within  three 
years;  but  if  they  should  prefer  to  remain  in 
the  ceded  territory,  they,  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to 
the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States, 

(22) 
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and  shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and 
religion.  The  uncivilized  tribes  will  be  subject 
to  such  laws  and  regulations  as  the  United 
States  may,  from  time  to  time,  adopt  in  re- 
gard to  aboriginal  tribes  of  that  country. 
***** 

ARTICLE  VI 

*  *  *.  The  cession  of  territory  and  domin- 
ion herein  made  is  hereby  declared  to  be  free 
and  unencumbered  by  any  reservations,  privi- 
leges, franchises,  grants,  or  possessions,  by  any 
associated  companies,  whether  corporate  or  in- 
corporate, Russian  or  any  other,  or  by  any 
parties,  except  merely  private  individual  prop- 
erty holders;  and  the  cession  hereby  made, 
conveys  all  the  rights,  franchises,  and  privileges 
now  belonging  to  Russia  in  the  said  territory  or 
dominion,  and  appurtenances  thereto. 

***** 

2.  The  pertinent  portions  of  the  Act  of  May  17, 
1884,  23  Stat.  24,  are  as  follows: 

***** 

Sec.  8.  That  the  said  district  of  Alaska  is 
hereby  created  a  land  district,  and  a  United 
States  land  office  for  said  district  is  hereby  lo- 
cated at  Sitka.  *  *  *  and  the  laws  of  the 
United  States  relating  to  mining  claims,  and 
the  rights  incident  thereto,  shall,  from  and  after 
the  passage  of  this  act,  be  in  full  force  and 
effect  in  said  district  *  *  * :  Provided,  That 
the  Indians  or  other  persons  in  said  district 
shall  not  be  disturbed  in  the  possession  of  any 
lands  actually  in  their  use  or  occupation  or 
now  claimed  by  them  but  the  terms  under  which 
such  persons  may  acquire  title  to  such  lands  is 
reserved  for  future  legislation  by  Congress: 
*  *  *  *.  And  provided  also,  That  the  land  not 
exceeding  six  hundred  and  forty  acres  at  any 
station   now    occupied   as   missionary   stations 
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among  the  Indian  tribes  in  said  section,  with 
the  improvements  thereon  erected  by  or  for 
such  societies,  shall  be  continued  in  the  occu- 
pancy of  the  several  religious  societies  to  which 
said  missionary  stations  respectively  belong 
until  action  by  Congress.  But  nothing  con- 
tained in  this  Act  shall  be  construed  to  put  in 
force  in  said  district  the  general  land  laws  of 
the  United  States. 

***** 

Sec.  12.  That  the  Secretary  of  the  Interior 
shall  select  two  of  the  officers  to  be  appointed 
under  this  act,  who,  together  with  the  governor, 
shall  constitute  a  commission  to  examine  into 
and  report  upon  the  condition  of  the  Indians 
residing  in  said  Territory,  what  lands,  if  any, 
should  be  reserved  for  their  use,  what  provision 
shall  be  made  for  their  education,  what  rights 
by  occupation  of  settlers  should  be  recognized, 
and  all  other  facts  that  may  be  necessary  to 
enable  Congress  to  determine  what  limitations 
or  conditions  should  be  imposed  when  the  land 
laws  of  the  United  States  shall  be  extended  to 
said  district;    *     *     *. 

3.  The  Act  of  May  14,  1898,  30  Stat.  409,  provides  in 
part  as  follows : 

Be  it  enacted  hy  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  homestead 
land  laws  of  the  United  States  and  the  rights 
incident  thereto  *  *  *  are  hereby  extended 
to  the  District  of  Alaska,  subject  to  such  regu- 
lations as  may  be  made  by  the  Secretary  of  the 
Interior;  *  *  *  Provided,  That  no  entry 
shall  be  allowed  extending  more  than  eighty 
rods  along  the  shore  of  any  navigable  water, 
and  along  such  shore  a  space  of  at  least  eighty 
rods  shall  be  reserved  from  entry  between  all 
such  claims,  and  that  nothing  herein  contained 
shall  be  so  construed  as  to  authorize  entries  to 
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be  made,  or  title  to  be  acquired,  to  the  shore  of 
any  navigable  waters  within  said  District:  And 
it  is  further  provided,  That  no  homestead  shall 
exceed  eighty  acres  in  extent. 

Sec.  2.  *  *  *  Provided,  That  nothing  in 
this  Act  contained  shall  be  construed  as  impair- 
ing in  any  degree  the  title  of  any  State  that 
may  hereafter  be  erected  out  of  said  District, 
or  any  part  thereof,  to  tidelands  and  beds  of 
any  of  its  navigable  waters,  or  the  right  of  such 
State  to  regulate  the  use  thereof,  nor  the  right 
of  the  United  States  to  resume  possession  of 
such  lands,  it  being  declared  that  all  such  rights 
shall  continue  to  be  held  by  the  United  States 
in  trust  for  the  people  of  any  State  or  States 
which  may  hereafter  be  erected  out  of  said  Dis- 
trict. The  term  ''navigable  waters,"  as  herein 
used,  shall  be  held  to  include  all  tidal  waters 
up  to  the  line  of  ordinary  high  tide  and  all 
nontidal  waters  navigable  in  fact  up  to  the  line 
of  ordinary  high-water  mark.     *     *     *. 

Sec.  10.  That  any  citizen  of  the  United  States 
twenty-one  years  of  age  *  *  *  hereafter  in 
the  possession  of  and  occupying  public  lands 
in  the  District  of  Alaska  in  good  faith  for  the 
purposes  of  trade,  manufacture,  or  other  pro- 
ductive industry,  may  each  purchase  one  claim 
only  not  exceeding  eighty  acres  of  such  land 
for  any  one  person  *  *  *  at  two  dollars 
and  fifty  cents  per  acre,  *  *  *,  and  ingress 
and  egress  shall  be  reserved  to  the  public  on 
the  waters  of  all  streams,  whether  navigable,  or 
otherwise:  Provided,  That  no  entry  shall  be  al- 
lowed under  this  Act  on  lands  abutting  on  navi- 
gable water  of  more  than  eighty  rods:  Pro- 
vided, further.  That  there  shall  be  reserved  by 
the  United  States  a  space  of  eighty  rods  in 
width  between  tracts  sold  or  entered  under  the 
provisions  of  this  Act  on  lands  abutting  on 
any  navigable  stream,  inlet,  gulf,  bay,  or  sea- 
shore, and  that  the  Secretary  of  the  Interior 
may  grant  the  use  of  such  reserved  lands  abut- 
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ting  on  the  water  front  to  any  citizen  or  asso- 
ciation of  citizens,  or  to  any  corporation  incor- 
porated under  the  laws  of  the  United  States, 
or  under  the  laws  of  any  State  or  Territory,  for 
landings,  and  wharves,  with  the  provision  that 
the  public  shall  have  access  to  and  proper  use 
of  such  wharves,  and  landings,  at  reasonable 
rates  of  toll  to  be  prescribed  by  said  Secretary, 
and  a  roadway  sixty  feet  in  width,  parallel  to 
the  shore  line  as  near  as  may  be  practicable 
shall  be  reserved  for  the  use  of  the  public  as  a 
highway :  *  *  * ;  And  provided  further, 
That  the  Secretary  of  the  Interior  shall  reserve 
for  the  use  of  the  natives  of  Alaska  suitable 
tracts  of  land  along  the  water  front  of  any 
stream,  inlet,  bay,  or  seashore  for  landing 
places  for  canoes  and  other  craft  used  by  such 
natives     *     *     *. 

4.  The  Act  of  May  17,  1906,  34  Stat.  197,  provides: 

That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  empowered  in  his  discretion 
and  under  such  rules  as  he  may  prescribe,  to 
allot  not  to  exceed  one  hundred  and  sixty  acres 
of  nonmineral  land  in  the  District  of  Alaska 
to  any  Indian  or  Eskimo  of  full  or  mixed  blood 
who  resides  in  and  is  a  native  of  said  district, 
and  who  is  the  head  of  a  family,  or  is  twenty- 
one  years  of  age ;  and  the  land  so  allotted  shall 
be  deemed  the  homestead  of  the  allottee  and  his 
heirs  in  perpetuity,  and  shall  be  inalienable 
and  nontaxable  until  otherwise  provided  by 
Congress.  Any  person  qualified  for  an  allot- 
ment as  aforesaid  shall  have  the  preference  right 
to  secure  by  allotment  the  nonmineral  land  occu- 
pied by  him  not  exceeding  one  hundred  and 
sixty  acres. 
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Territory  of  Alaska,  Division  Number  One 


APPELLANTS'  PETITION  FOR  REHEARING 


Come  now  the  above-named  appellants  and  petition 
for  rehearing  of  the  above-entitled  cause,  because  of 
the  denial  by  this  Court  of  appellants'  right  to  prove 
ownership  of  the  land  in  question  by  proof  of  owner- 
ship prior  to  May  17,  1884.  For  cause  movant  peti- 
tioners refer  to  the  attached  brief  which  is  hereby 
made  a  part  hereof  by  reference. 

Wherefore  your  petitioners  pray  that  this  Court 
grant  a  rehearing  of  this  cause. 


CERTIFICATE  OF  COUNSEL  TO  SUPPORT 
PETITION  FOR  REHEARING 

This  certifies  that  the  undersigned,  Frederick  Paul 
and  William  L.  Paul,  Jr.,  attorneys  for  the  above- 
named  appellants,  believe  that  appellants'  petition  for 
rehearing  is  well  founded  and  meritorious;  that  it  is 
not  taken  to  delay  final  disposition  of  this  cause ;  that 
it  is  taken  in  good  faith. 

BRIEF   IN   SUPPORT   OF   APPELLANTS'   PETITION 
FOR  REHEARING 

This  petition  is  based  upon  two  reasons:  (1)  The 
Treaty  of  Cession,  15  Stat.  539,  is  immaterial;  (2) 
Whether  or  not  it  be  material,  Article  III  thereof  ex- 
tending Federal  Indian  law  of  continental  United 
States  to  Alaska  likewise  extended  the  doctrine  of 
^'original  Indian  title." 

We  are  not  aware  of  a  single  instance  when  the 
United  States  of  America  has  acquired  land  by  way 
of  purchase  or  discovery  that  the  doctrine  of  '^orig- 
inal  Indian  title"  was  not  extended  thereto. 

So  uniform  has  been  the  rule  that  the  Supreme 
Court  of  the  United  States  has  required  ^'plain  and 
unambiguous  action  to  deprive  the  Walapais  of  the 
benefit  of  that  policy."  United  States  As  Guardian 
of  Indians  of  the  THbe  of  Hualpai  in  the  State  of 
Arizona  v.  Sante  Fe  Pacific  Railroad  Company ^  314 
U.S.  339,  346  (1941). 

This  Court  has  apparently  found  such  "plain  and 
unambiguous  action"  to  deprive  the  Tlingit  Indians 
of  Alaska  of  the  benefits  of  such  policy  (notwithstand- 
ing this  Court's  reliance  on  the  Act  of  1884)  in  the 


Treaty  of  Cession  between  Russia  and  the  United 
States  by  which  this  Court  says  Russia  ceded  all 
(with  certain  exceptions)  property  in  Alaska,  thereby 
extinguishing  "original  Indian  title."  Slip  opinion 
page  7. 

This  treaty  is  not  the  first  instance  that  European 
countries  have  conveyed  to  others  property  occupied 
by  Indians.  Despite  such  conveyances,  the  Supreme 
Court  has  uniformly  respected  "original  Indian  title." 
Moreover,  Article  III  of  the  Treaty  extends  the  doc- 
trine of  "original  Indian  title,"  see  post  page  6, 
to  Alaska.  We,  therefore,  respectfully  submit  the  de- 
cision of  this  Court  is  in  error. 

In  Worcester  v.  Georgia,  6  Pet.  515,  8  L.  ed.  483 
(1832),  the  Supreme  Court  considered  the  effect  of 
the  various  grants  from  the  King  of  England  to  vari- 
ous companies  and  which  purported  generally  to  con- 
vey "the  soil,  from  the  Atlantic  to  the  South  Sea."  The 
Court  stated  as  follows  at  pages  544-545 : 

"This  principle,  acknowledged  by  all  Eu- 
ropeans, because  it  was  the  interest  of  all  to 
acknowledge  it,  gave  to  the  nation  making  the 
discovery,  as  its  inevitable  consequence,  the  sole 
right  of  acquiring  the  soil  and  of  making  settle- 
ments on  it.  It  was  an  exclusive  principle  which 
shut  out  the  right  of  competition  among  those 
who  had  agreed  to  it;  not  one  which  could  annul 
the  previous  rights  of  those  who  had  not  agreed 
to  it.  It  regulated  the  right  given  by  discovery 
among  the  European  discoveries;  but  could  not 
affect  the  rights  of  those  already  in  possession, 
either  as  aboriginal  occupants,  or  as  occupants 
by  virtue  of  a  discovery  made  before  the  memory 


of  man.  It  gave  the  exclusive  right  to  purchase, 
but  did  not  found  that  right  on  a  denial  of  the 
right  of  the  possessor  to  sell. 

"The  relation  betvv^een  the  Europeans  and  the 
natives  was  determined  in  each  case  by  the  par- 
ticular government  v^rhich  asserted  and  could 
maintain  this  pre-emptive  privilege  in  the  par- 
ticular place.  The  United  States  succeeded  to  all 
the  claims  of  Great  Britain,  both  territorial  and 
political ;  but  no  attempt,  so  far  as  is  knovi^n,  has 
been  made  to  enlarge  them.  So  far  as  they  existed 
merely  in  theory,  or  were  in  their  nature  only 
exclusive  of  the  claims  of  other  European  na- 
tions, they  still  retain  their  original  character, 
and  remain  dormant.  So  far  as  they  have  been 
practically  exerted,  they  exist  in  fact,  are  under- 
stood by  both  parties,  are  asserted  by  the  one, 
and  admitted  by  the  other. 

''Soon  after  Great  Britain  determined  on  plant- 
ing colonies  in  America,  the  king  granted  chart- 
ers to  companies  of  his  subjects,  who  associated 
for  the  purpose  of  carrying  the  views  of  the 
crown  into  effect,  and  of  enriching  themselves. 
The  first  of  these  charters  was  made  before  pos- 
session was  taken  of  any  part  of  the  country. 
They  purport,  generally,  to  convey  the  soil,  from 
the  Atlantic  to  the  South  Sea.  This  soil  was  oc- 
cupied by  numerous  and  warlike  nations,  equally 
willing  and  able  to  defend  their  possessions.  The 
extravagant  and  absurd  idea,  that  the  feeble  set- 
tlements made  on  the  sea-coast,  or  the  companies 
under  whom  they  were  made,  acquired  legiti- 
mate power  by  them  to  govern  the  people,  or  oc- 
cupy the  lands  from  sea  to  sea,  did  not  enter  the 
mind  of  man.  They  were  well  understood  to  con- 
vey the  title  which,  according  to  the  common  law 


of  European  sovereigns  respecting  America,  they 
might  rightfully  convey,  and  no  more.  This  v^as 
the  exclusive  right  of  purchasing  such  lands  as 
the  natives  vi^ere  willing  to  sell.  The  crown  could 
not  be  understood  to  grant  what  the  crown  did 
not  affect  to  claim;  nor  was  it  so  understood." 

In  Holden  v.  Joy,  84  U.S.  211  (1872),  the  Court 
stated  at  page  224  as  follows: 

"Enough  has  already  been  remarked  to  show 
that  the  lands  conveyed  to  the  United  States  by 
the  treaty  were  held  by  the  Cherokees  under  their 
original  title,  acquired  by  immemorial  possession, 
commencing  ages  before  the  New  World  was 
known  to  civilized  man.  Unmistakably  their  title 
was  absolute,  subject  only  to  the  pre-emption 
right  of  purchase  acquired  by  the  United  States 
as  the  successors  of  Great  Britain,  and  the  right 
also  on  their  part  as  such  successors  of  the  dis- 
coverer to  prohibit  the  sale  of  the  land  to  any 
other  governments  or  their  subjects,  and  to  ex- 
clude all  other  governments  from  any  interfer- 
ence in  their  affairs." 

See: 

Cohen   Handbook   of  Federal  Indian  Law, 
pages  291-294,  303-305. 

This  principle  was  first  established  in  Johnson  v. 
Mcintosh,  8  Wheat.  543,  572-573  (1823)  and  in  the 
words  of  Hon.  Nathan  R.  Margold,  when  Solicitor  of 
the  Department  of  the  Interior,  spoken  to  the  Supreme 
Court  in  the  Walapai  case,  and  authorized  by  the  So- 
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licitor  General  of  the  United  States,  September  22, 
1941,  in  scores  of  decisions  from  1823  to  this  day: 
''the  uniform  course  of  congressional  legislation 
and  judicial  decision  makes  it  clear  that  the  right 
of  an  Indian  tribe  in  lands  continuously  occupied 
from  time  immemorial  to  protection  against 
all  claimants  other  than  the  United  States  is  not 
a  right  dependent  on  geographical  location  of  the 
tribe  or  on  political  history  under  prior  sover- 
eignties of  the  lands  occupied.  That  such  aborig- 
inal occupancy  is  entitled  to  judicial  protection 
against  all  parties  has  now  become  an  established 
rule  of  Federal  law.  The  legal  right  thus  con- 
ferred upon  a  tribe  does  not  require  proof  of 
similar  right  under  any  prior  sovereignty  nor  by 
proof  that  the  right  which  the  laws  allow  has 
always  in  fact  been  respected  by  administrative 
officials  or  third  parties." 

either  of  the  prior  or  present  sovereignty.  WaJapai 
Brief,  page  16. 

That  the  doctrine  of  "original  Indian  title"  was 
extended  to  Alaska  in  1867  is  made  evident  by  the 
Treaty  of  Cession,  Article  III: 

<«*  *  *  rpj^g  uncivilized  tribes  will  be  subject  to 
such  laws  and  regulations  as  the  United  States 
may,  from  time  to  time,  adopt  in  regard  to  ab- 
original tribes  of  that  country." 
We  know  of  no  law  more   firmly   established  in 
Federal  Indian  law  than  the  one  requiring  enforce- 
ment of  "original  Indian  title." 


Wherefore,  appellants  pray  that  their  petition  for 
rehearing  be  granted  and  that  the  decision  heretofore 
rendered  by  this  Court  be  enlarged  to  permit  proof  of 
ownership  prior  to  May  17,  1884. 

Respectfully, 

Frederick  Paul, 
William  L.  Paul,  Jr., 

Attorneys  for  Appellants. 
Office  and  Postoffice  Address: 
Frederick  Paul, 
518  Fourth  &  Pike  Building, 
Seattle  1,  Washington. 

William  L.  Paul,  Jr., 
P.O.  Box  81, 
Juneau,  Alaska. 


